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JUDGMENT OF SAPOLU CJ

On 30 March 2005 the Court stated its conclusiah@se proceedings saying it has decided not to
grant the declaratory orders sought by the pldies§entially because of the very conflicting fattu
allegations contained in the affidavits filed by thlaintiff on one hand and in the affidavits filiea
the first and third defendants on the other hangill not be appropriate to decide the factual
controversy contained in the affidavits on the adithe affidavits alone. This factual controversy
would have to be decided at trial. | had also iatid when my conclusion was delivered that a



written judgment will be given to counsel setting the reasons for the conclusion | have reached.
This is that written judgment. | had also askedns®lito file submissions as to costs in 10 days.

Proceedings
The present proceedings were brought by the piainytiway of motion (intituled amended notice

of motion for declaratory orders dated 26 Novenii¥¥4) under s.4 of theeclaratory Judgments
Act 1988 The motion seeks the following declaratory orders

(a) that the plaintiff is the sole shareholderhs first defendant which is an
international company registered under the promsiaf the International
Companies Act 1987 having its registered offic&pna,;

(b) that the two bearer shares issued by thedetndant on 6 August 1994 were
unauthorised and invalid or alternatively that tiaeg held on behalf of
the plaintiff; and

(c) that the plaintiff is the duly appointed soleedtor of the first defendant.

Under s.11 of the Act, the jurisdiction of the Coiargive or make a declaratory judgment or order
is discretionary and the Court may refuse to givenake any such judgment or order on any
grounds it deems sufficient. Thus the giving or mglof a declaratory judgment or order is not
automatic. Even if the grounds adduced in supdaatraotion for a declaratory judgment or order
are made out, the Court may still, in the exeroisiés discretionary jurisdiction, refuse to give o
make such judgment or order if there are sufficggnunds for doing so.

On 29 November 2004, the plaintiff's motion wasobefVaai J and His Honour granted the
declaratory orders sought in the motion. On 13 Ddxsr 2004, the first defendant filed a motion
for a rehearing of the plaintiff's motion. That meotwas granted by this Court on 22 December
2004 together with an order that the declaratodg issued by Vaai J in this matter were stayed
until further order of the Court. On 3 February 20the first and third defendants filed a motion
pursuant to s.53 of the International Companiesl®&7 to validate the two bearer shares held by
the third defendant. It was not necessary to déhltwvis motion to validate the bearer shares in
these proceedings. The rehearing of the plaintifbéion was then held on 24 and 25 February
2005.

Affidavit evidence by plaintiff, first defendant and third defendant

For these proceedings, the plaintiff filed threfdalvits in support of his motion for declaratory
orders. The first affidavit was sworn on 5 Novemb@d4; the second affidavit was sworn on 17
January 2005; and the third affidavit was sworrF&bruary 2005. For the first defendant, there is
one supplementary affidavit sworn on 10 Decemb@&dZ0ed by Tsien Peng Lun (Mr Tsien), the
brother in law of the plaintiff. The purpose ofglaffidavit is to oppose the plaintiff's motion.€r'h
third defendant who is the mother of the plairaifid mother in law of Mr Tsien filed four
affidavits. The first affidavit was sworn on 10 @ecber 2004; the second affidavit is a
supplementary affidavit sworn on 17 December 2@0d third affidavit is a second supplementary
affidavit sworn on 13 January 2005; and the foaftlavit is a third supplementary affidavit
sworn on 26 January 2005. The purpose of thesdaafts is also to oppose the plaintiff's motion.
The second defendant which is a registered compawing its registered office in Apia but head



office in Hong Kong, is the registered agent fa tinst defendant. It did not file an affidavit. @h
real factual contest in these proceedings is betwee plaintiff on one hand and Mr Tsien and the
third defendant on the other hand.

It must be said at once that the affidavits betwteeropposing sides in this family dispute are very
conflicting indeed. They are conflicting in evegspect that is material to the outcome of these
proceedings. So conflicting are the affidavits th& not possible to decide with the necessary
degree of confidence where the truth may lie. is $ituation, it is potentially risky to come down
in favour of any one side on the basis of the affits alone. Oral testimonies will have to be ahlle
and subjected to cross-examination in order todbe ta determine the veracity of the opposing
factual allegations deposed to in the affidavitedibility is very much a live issue here.

| will refer to the factual conflicts between thepmsing affidavits in terms of the matters on which
the declaratory orders have been sought by thaetpfaln doing so, | will refer only to those
factual conflicts which have a material bearinglo® conclusion | have reached. Even then, it will
not be necessary to refer to those conflicts iatgdetail.

(a) Isthe plaintiff the sole shareholder of thefirst defendant

In the plaintiff's first affidavit which was swoom 5 November 2004, he says that his late father,
who passed away in Taiwan in 1974, had foundedaedated various family businesses. In
conjunction with his two sisters, one of them is Wife of Mr Tsien, he was an equal shareholder
in all the family businesses. In 1993, his familyisinesses included a business in Singapore. In
1994 these family businesses were sold and thiesil@aproceeds after deduction of expenses was
more than US$32,500,000. These are referred tdtes Family Funds" and were deposited into the
third defendant's bank account in Singapore. Tamif says that by virtue of his personal
shareholdings in his family's businesses, he watezhto approximately one third of the Family
Funds.

In the late 1980's, according to the plaintifftstfiaffidavit, Mr Tsien became involved as a
shareholder in investments in Taiwan and Vietnantkvincluded an investment in Central
Trading and Development Taiwan ("CT&D — Taiwan")agk main businesses were in the form of
large-scale joint venture development projectsigtnam. In 1993, the majority shareholder of
CT&D - Taiwan agreed to a phased buyout of itsednading to the remaining shareholders of the
company. To increase his shareholding in CT&D -wgai, Mr Tsien asked the plaintiff if he could
borrow US$2 million from the Family Fund. The plgfihagreed. His mother, the third defendant,
also agreed. No formal loan agreement was, howdvawn up.

During the course of the buy-out of the sharehgdihthe majority shareholder in CT&D —
Taiwan in 1994 by the remaining shareholders, &saectwas made to form an offshore company
to act as a holding company for the Viethameseeptsjcompanies. For that reason Fortuna
Development Corporation ("Fortuna™) was incorpaldatethe Cayman Islands. Fortuna then
acquired the assets of CT&D — Taiwan and Mr Tsaeeprding to the plaintiff, proposed to him to
carve 5% from his (Tsien's) shareholding in CT&Daiwan to enable the plaintiff to invest in
those businesses. The purchase price of this 58étsblding in CT&D — Taiwan was US$3.5
million and in Fortuna it was US$1.5 million and Msien suggested that the share purchase be
funded from the plaintiff's share of the Family Buifhat was done according to the plaintiff. In his
third affidavit of 15 February 2005, the plaintiffiterates that the first defendant belongs to him
and was purchased with his own money and the affelaf Mr Tsien and the third defendant are
false when they suggest otherwise.



The plaintiff further says in his affidavit that August 1994, Mr Tsien approached him in Taipei,
Taiwan, and explained that he would arrange fora¥shore companies to hold his shareholdings
in CT&D — Taiwan and Fortuna. These were MaximadReses Corporation registered in Liberia
(Maxima Liberia) which was a shelf company ownedvyTsien and Maxima Resources
Corporation registered in Samoa (Maxima Samoa) lwisi¢he first defendant in these proceedings.
The plaintiff says the first defendant, Maxima Samwas incorporated specifically to act as an
investment holding vehicle on his behalf. A busgassociate of Mr Tsien arranged for the
incorporation of the first defendant through Offetncorporations (Samoa) Ltd which is the
second defendant in these proceedings. Mr Tsielaieegl to the plaintiff that he (the plaintiff)
would be the director and shareholder of the @iefendant and his wife would be the company
secretary. Mr Tsien, according to the plaintifabhdvised him that he would pay the cost of
incorporating and administering Maxima Liberia dhd first defendant. That cost was to be later
deducted from the plaintiff's share of the Familyé&. Occasionally invoices were sent to the
plaintiff from the companies that administered MaaiLiberia and the first defendant and those
invoices were paid from the bank account of thenpfaand his wife.

On 6 August 1994 the plaintiff was appointed assible director of the first defendant and his wife
was appointed company secretary. On the samettatsingle ordinary registered share subscribed
for on incorporation of the first defendant wassferred by the second defendant to the plaintiff.
For reasons unknown to the plaintiff, the singléimary registered share that was transferred to him
was cancelled on the same date and two bearersshare issued even though he was at the time
sole director of the first defendant. However, adogy to the plaintiff, all dividends declared by
Fortuna in favour of the first defendant were pdir@ctly to him in recognition of the fact that he
was the sole shareholder of the first defendantitistance in an e-mail of 9 March 2004, Gayle
Tsien, the daughter of Mr Tsien, sought the pl#istinstructions as to where an outstanding
dividend payment and accrued interest should bétesin

The plaintiff also says that he authorised Mr Teerepresent the first defendant at shareholders
meetings of Fortuna because the first defendantavwasector and shareholder of Fortuna and he
was the sole shareholder and owner of the firstriznt. At those shareholders meetings of
Fortuna, Mr Tsien would sign the plaintiff's nanteall minutes as representative of the first
defendant. The plaintiff also says that on 2 JUW@®zhe received an e-mail from Gayle Tsien, the
daughter of Mr Tsien, advising that the date fer ¢itraordinary shareholders general meeting of
Fortuna scheduled for June 2004 at Beijing, Chiad, not been set and she requested the plaintiff
to consider granting a proxy in favour of her motlilee sister of the plaintiff. When the plaintiff
indicated that he would personally attend the psepcshareholders meeting, Gayle Tsien and her
mother visited the plaintiff in the United StateBaxe he resides and Gayle Tsien advised the
plaintiff to vote in support of a resolution to rewe a particular director from the board of diresto
of Fortuna and to amend the articles of associatfdhat company. The plaintiff was not prepared
to comply. When the plaintiff subsequently wenBtijing to attend that meeting on 22 June, he
was stopped by security guards from attending teetimg which was attended by Mr Tsien, Gayle
Tsien and others. Gayle Tsien told the plaintifives not a shareholder of Fortuna and did not
represent the first defendant even though she ératchstice to the plaintiff to attend the
shareholders extraordinary general meeting or graanoxy in favour of her mother.

A number of factors appear from what the plairdéis in his affidavit of 5 November 2004 to
support his claim that he is still the sole shal@¢ioof the first defendant. Firstly he says tinat t
funds used to purchase his 5% shareholding initsiediefendant were a part of his share of the
Family Fund which represents the net proceeds thensale of family businesses of which he had a
one third shareholding. Secondly, the single omyimegistered share which was subscribed for on
incorporation of the first defendant was transfeieehim. Thirdly, all dividends declared by



Fortuna in favour of the first defendant as a dhalder of Fortuna were paid to the him. Fourthly,
the behaviour of Mr Tsien and his daughter GayleThad suggested to the plaintiff all along that
the plaintiff was sole shareholder and owner offits¢ defendant until the Fortuna shareholders
general meeting held in Beijing when the plaintieis prevented by security guards from attending
the meeting and Gayle Tsien told the plaintiff heswot a shareholder and therefore not entitled to
attend the meeting. Fifthly, the plaintiff says tancellation of the single ordinary registered
transferred to him and the issue of two bearereshan the same data were done without his
knowledge and authority even though at the timeag the sole director of the first defendant. As
it will appear shortly, what the third defendantldvir Tsien say in their respective opposing
affidavits are quite different.

The third defendant is in her nineties but she say®r affidavit of 10 December 2004 that she is
still very active both mentally and physically goebple say of her that her mind is still sharp. She
further says in the same affidavit that her latelfand during his lifetime had built up a number of
successful businesses in Taiwan. After her husbadlin 1974, some of those businesses were run
by Mr Tsien. Then in 1980, the third defendant dedito sell those business and she instructed Mr
Tsien to conduct the sale over the next fourteemsyand the proceeds from the sale of the family
businesses formed the Family Funds which were glacaumerous offshore accounts at her
instruction to Mr Tsien who was also given the autly to operate one of her bank accounts.

In late 1993, according to the third defendant,Tdien and his wife informed her of various
opportunities for investment in Vietnam and sheregped interest in participating in such an
investment. She therefore acquired a 5% sharelgpidiRortuna, the offshore company
incorporated by the remaining shareholders of CF&Daiwan, including Mr Tsien, to act as a
holding company for certain Viethamese project cangs. Upon advice from Mr Tsien, the third
defendant instructed him to use an offshore compamniyolding her shareholding in Fortuna. This
offshore company was Maxima Liberia. Due to paditicncertainties in Liberia, Mr Tsien advised
the third defendant to find another offshore judtdn for her Fortuna shareholding and Samoa
was mentioned as adequate for the purpose. Bastusavice, the third defendant says that she
instructed Mr Tsien to set up an offshore compangamoa. That company is Maxima Samoa, the
first defendant. At that time, the third defendasats in her seventies and was considering how the
family assets and the Family Funds would eventuadlglivided and distributed. However, she had
not made, and still have not made, a decisionlatio& to such a distribution. She wanted to retain
her Fortuna shareholding and the first defendatitivher control as she had paid for the Fortuna
shares.

The third defendant further says that she had densd that her son, the plaintiff, may ultimately
receive her investment in Fortuna through the Imgjdif the first defendant along with some of her
other assets. Consistent with that intention, tivel defendant informed Mr Tsien that she intended
to nominate the plaintiff as the sole directortud first defendant. There was no arrangement that
the company fees for the first defendant were ttaken from the plaintiff's prospective inheritance
as she had made no decision at that time as toghatheritance would be. The plaintiff was
therefore appointed as a director of the first deémt. As a matter of formality, the plaintiff was
also made the holder of the single share subscfdyezh incorporation of the first defendant.
However, the third defendant says that she madleat to the plaintiff that she would retain the
family assets, including the first defendant, uniger control. At the same time, the third defendant
instructed Mr Tsien to cancel the original sharéhmfirst defendant and to issue two bearer shares
to give her greater flexibility over any future wlibution of the first defendant that may be
necessary. She says that she thought the credtiba bearer shares would allow her to retain
control over the first defendant and her interegtartuna during her lifetime but would be easy to
transfer to her son the plaintiff, if appropriatden the time came. The third defendant then asked



Mr Tsien and his wife to keep in their custody @m hehalf the bearer shares, the common seal and
corporate documents of the first defendant andsalge she informed the plaintiff of these
arrangements.

As to the dividends that were paid on the shatéefirst defendant in Fortuna, the third defendant
says that she would instruct Mr Tsien as to whieevganted each dividend to be paid. Some of the
dividends were left with Fortuna as a debt owetth&ofirst defendant while other dividends were
paid to the plaintiff as a gift from her.

In relation to the extraordinary general meetinglodreholders of Fortuna that was held on 22 June
2004 in Beijing, the third defendant says thathesis the owner of the first defendant, she granted
a proxy to Mr Tsien to represent the first deferigdrihat meeting. She also says she informed the
plaintiff of the decision she had made and theoacshe had taken. What the third defendant says
and referred to here is reasserted in substanberoyn her second supplementary affidavit of 13
January 2005 and her supplementary affidavit a¥&@@uary 2005.

On the factual matters to which | have referred,dpplementary affidavit of 10 December 2004
filed by Mr Tsien in opposition to the plaintififsotion supports what the third defendant says in
her affidavit of 10 December 2004 and disputesamdradicts what the plaintiff says in his
affidavit of 5 November 2005.

In his affidavit of 5 November 2004, the plaintifiso says that in early October 2004, he spoke
with his mother, the third defendant, and askedater she had signed "the affidavit" when she
knew that the contents were not true and thatitbedefendant belonged to him. She replied that
Mr Tsien and his wife adpvised her that unlesssstpeed the affidavit Mr Tsien and his daughter
Gayle Tsien would end up in prison. She furthed shie regretted having agreed to sign the
affidavit. In her third supplementary affidavit 6 January 2005, the third defendant says that she
never admitted to the plaintiff that he is the leayad beneficial owner of the first defendant. She
also says that at no time had she been persuadauylperson to participate in these proceedings in
order to try to protect Mr Tsien and his daughtayIé Tsien.

It is clear from the affidavits of the third defemd and Mr Tsien that the purchase of the 5%
shareholding in the first defendant was funded ftbenFamily Funds which belongs to the third
defendant alone. As a matter of formality the giffiwas made nominal holder of that share but
the third defendant made it clear to the plairthit she would retain control of the first deferidan
Thus before that share was cancelled, the thirendizint was its beneficial owner. Obviously, there
is quite a marked conflict between what the thiefeddant and Mr Tsien say and what the plaintiff
says as to who owned the funds that were usedrthase the original single ordinary registered
share in the first defendant that was transfewdti¢ plaintiff. The third defendant, supported by
Mr Tsien, says the funds used in that share puecbasie from the Family Funds which belong to
her whereas the plaintiff says the funds represigpdet of his share in the Family Funds so that the
funds really belonged to him. Similarly, the versgiven by the third defendant and Mr Tsien of
the events leading up to and at the time of theiadopn of that share is also in marked conflict
with the version given by the plaintiff. Likewiste version of subsequent events given by the third
defendant and Mr Tsien, particularly in relatiortlie payment of dividents from the first
defendant's shareholding in Fortuna and the extia@ary general meeting of shareholder of
Fortuna held in Beijing on 22 June 2004 is quitdmsistent with the version of events given by the
plaintiff. In this situation, the credibility an@lrability of the third defendant, Mr Tsien and the
plaintiff are very much a live issue. The confilgjiaccounts cannot be both true or correct. And in
spite of the extensive and able submissions by ki for the first and third defendants and Mr



Rzepecky for the plaintiff, | have not been abledsolve with the necessary degree of confidence
the conflicts between the opposing affidavits.

In a motion for declaratory orders where the affilavidence by the opposing parties is

conflicting, it is usually prudent not to grant theglers which are being sought, but to require the
parties to call oral evidence to enable the Judgedolve the conflicts in the affidavits. To atfgm

to resolve on the basis of the affidavits alonetvelpgears to be serious inconsistencies and marked
conflicts as they are in the opposing affidaviksdiin these proceedings would be inappropriate and
very risky. InAttorney-General v Rakiura Holdings Ltd (1986) 1 PRNZ 12, Greig J in the High

Court of New Zealand said at p14:

"In a matter such as this it would not be normalddudge to attempt to resolve any conflicts in
evidence contained in affidavits or to assess tédilgility or plausibility of averments in them. On
the other hand, in the words of Lord Diplocking Mee Yong v Latchumanan [1980] AC 331, at
341 E, the Judge is not bound:

'to accept uncritically, as raising a dispute @t fahich calls for further investigation, every
statement on an affidavit however equivocal, lagkmprecision, inconsistent with undisputed
contemporary documents or other statements byatime sleponent, or inherently improbable in
itself it may be™

The passage cited from the speech of Lord Dipladkng Mee Yong would not apply to these
proceedings. The allegations and counter-allegattomtained in the opposing affidavits are quite
clear and precise in what they say and are in amut#lict with one another. The documents
annexed to the opposing affidavits also do not iplsgufficient assistance to enable me to resolve
the conflicts in evidence with the necessary degfe®nfidence. Thus, the factual contest between
the parties not being capable of resolution orbtmas of the affidavits alone, the proper thingdo

is to require the parties to call oral evidenceadested under cross-examination. It is when the
facts have been determined after hearing oral aggldhat a decision can be made as to what legal
consequences should follow.

On the basis of the facts alleged by the third mgdet and Mr Tsien in their respective affidavits
and the legal arguments presented by Mr Akel om b@half, it would appear that the plaintiff had
held the original ordinary share in the first defant on a resulting trust in favour of the third
defendant as beneficial owner and provider of timel§ used in the purchase of that share. It further
appears from the same facts and legal argumentshid presumption of advancement which might
have arisen due to the relationship between the tafendant and the plaintiff as mother and son,
had been displaced so that there was a resultisglietween the third defendant and the plaintiff
with the third defendant being the beneficial owokethe share and the plaintiff being just a
nominal shareholder. While in law and on the fatisged by the third defendant and Mr Tsien it is
at least arguable that there was a resulting betsteen the third defendant and the plaintiff in
favour of the third defendant, the difficulty isatithe facts alleged by the third defendant and Mr
Tsien as relied upon by Mr Akel in his argumeng iardirect conflict with the facts alleged by the
plaintiff. According to the plaintiff the funds uséo purchase the original single share in the firs
defendant were from his share in the Family Fumdistaerefore the share belonged to him. It
follows he should be declared the sole sharehdaitidgre first defendant. So the different sets of
facts alleged by the opposing parties would cleladyl to different legal results. But as those
different sets of facts are in direct conflict ahd conflicts cannot be resolved on the basisef th
affidavits alone, | am not in a position in thesegeedings to arrive at any legal conclusions in
favour of the first and third defendants or thangl#f. The matter has to go to trial where oral
evidence will be called and tested under cross-éxaron. The alternative, if the parties agree, is



for them to call oral evidence on the plaintiff'stion for declaratory orders instead of proceeding
to trial.

Werethetwo bearer sharesissued by thefirst defendant on 6 August 1994 unauthorised and
invalid or alternatively are held on behalf of the plaintiff

The plaintiff, as already mentioned, claims that dhiginal single ordinary registered share
subscribed for on the incorporation of the firsteshelant was transferred to him on 6 August 1994
but was later cancelled on the same day withoukrsviedge and authority. Two bearer shares
were then issued on the same day. As already nmetidhe plaintiff says that the original single
ordinary registered share in the first defendarg puiarchased with his own money being part of his
share in the Family Funds. He further says in fiidavit of 5 November 2004 that in March 2004,
Gayle Tsien, the daughter of Mr Tsien producedatestent to his mother, the third defendant,
which outlined the amounts owing to his mother, $eif) his late sister, and Mrs Tsien. Information
contained in that statement showed that funds bad bdeducted from his share in the Family
Funds to purchase, inter alia, the 5% shareholdifi@rtuna. This was the shareholding in the first
defendant. The plaintiff has therefore sought dadtatory order that the issue of the bearer shares
without his knowledge and authority was invalidatiernatively that the bearer shares are held on
his behalf. This matter is related to the firstimabn which a declaratory order is sought in that
the Court finds that the bearer shares were natlyassued and the original ordinary registered
share was not validly cancelled, then the way endp declare that the plaintiff is still the sole
shareholder of the first defendant, being stillhloéder of the original share that was cancelled.
Alternatively, if the Court declares that the beateares are held on behalf of the plaintiff, that
would lead to the same result for the plaintiff webthen be the sole shareholder of the first
defendant being the real owner of the two beararesh

What has already been said about the conflictifigaafit evidence in relation to the ownership of
the funds used for the purchase of the share tastonginally subscribed for at the incorporation
of the first defendant as well as the events whedhup to the transfer of that share to the pljnti
is also relevant to the question of whether theseédeclaratory order sought by the plaintiff
should be granted on the basis of conflicting affidevidence alone.

In his affidavit of 5 November 2004, the plainstiys that he does not recall authorising the
cancellation of the single ordinary registeredhar issuing of the two bearer shares. In prepaong f
this case, he has located copies of an unsigrned fgesumably prepared and provided to him by
Mr Tsien in which he requested that his registateate be converted into a single bearer share. He
has also located an unsigned director's resolagppmoving the conversion of his registered share
into a single bearer share. The plaintiff furth@yssthat Mr Tsien may have discussed with him the
possibility of his registered share being conventéd a bearer share but he does not recall singing
the letter or director's resolution and if he dghsit would most certainly have been at the ratjue

of Mr Tsien as he relied upon Mr Tsien's adviceelation to all matters involving the first
defendant.

The plaintiff also says in his affidavit of 5 Novear 2004 that at the time the bearer shares were
issued, he was the sole director of the first ddden but the signature on the bearer share
certificates is not his signature. He thereforesdoat believe that the bearer shares were validly
issued.

The plaintiff also says in his same affidavit thvditen the first defendant was incorporated and he



was appointed sole director and shareholder, reedghat Mr Tsien would hold on his behalf the
corporate records and his share certificate as $mnTwould represent the first defendant at alll
Fortuna shareholders meetings. Mr Tsien is alsoegtdr of Fortuna. His correspondence address
and the first defendant's correspondence addressoNme Mr Tsien's office address in Taiwan.
Furthermore, Mr Tsien would sign his (the plairgifname as representative of the first defendant
on all minutes of the shareholders meetings ofufaracknowledging that he was the owner of the
first defendant. The plaintiff further says thatraeely received copies of the minutes of
shareholders meetings of Fortuna from Mr Tsien ayl&Tsien but instead he would receive an
informal telephone call to update him on developtaefs already mentioned, the plaintiff also
says that all dividends declared by Fortuna in @anaj the first defendant were paid to him in
recognition of the fact that he was the sole shadeh of the first defendant.

According to the plaintiff the first occasion on it it was suggested to him that he was not the
sole director and shareholder of the first defehdas in June 2004. He says he had instructed
Hong Kong solicitors on 24 June 2004 to act orbkisalf in relation to his exclusion from the
Fortuna shareholders general meeting that wasiim@&dijing on 22 June. His solicitors wrote on
26 June to the Hong Kong solicitors for Fortunag@stng about his exclusion from the
shareholders meeting in Hong Kong. On 29 June ltietjf's solicitors wrote again to Fortuna's
solicitors advising that the plaintiff was the sdleector and shareholder of the first defendamt. O
6 July, the solicitors for Fortuna replied advisiimger alia, that the plaintiff was one of thedér
directors of the first defendant and that he hagnbeen the beneficial owner of the shares in the
first defendant.

What is said by the third defendant in her affil®is quite inconsistent with what is said by the
plaintiff. In addition to what the third defendas#ys in her affidavit of 10 December 2004 already
referred to herein, she further says in her sesopglementary affidavit of 13 January 2005 that
the only asset owned by the first defendant iS%sshareholding in Fortuna (the Fortuna Shares).
It was herself who paid for the Fortuna Shares. aheunt she paid was US$1.5 million. This
amount was paid by Mr Tsien from the funds thatamaged for and on her behalf. At no time had
the plaintiff paid for or contributed to the purskaof the Fortuna Shares.

The third defendant, as already mentioned, alss shg purchased the Fortuna Shares by using an
offshore company owned by Mr Tsien which was callMakima Resources Corporation which was
incorporated in Liberia (Maxima Liberia). Subseqgtlyeem August 1994 she instructed Mr Tsien to
transfer her Fortuna Shares from Maxima LiberiMaxima Samoa, the first defendant, due to
political uncertainties in Liberia. The first detiant was incorporated on 4 August 1994 on her
instructions and only one share of US$1.00 parevalas subscribed for by the second defendant
on her behalf. She refers to this share as "the@ilder's Share." The same share is referred to by
the plaintiff in his affidavits as "the single ondiry registered share."

The third defendant further says that upon heruetibns, the Subscriber's Share was transferred to
the plaintiff on 6 August 1994. She also says sihat has always been the true legal and beneficial
shareholder and the person controlling the affafite first defendant. The plaintiff was nominally
named as the shareholder simply for the purposeffeaafting the transfer of the first defendant to
her from Offshore Incorporations (Western Samod)(QIL Samoa) which is the second defendant
in these proceedings. The plaintiff was only namgdominee shareholder for less than a day and
at no time did he pay the US$1.00 subscriptionepidc the Subscriber's Share.

The third defendant further says in her second lsapgntary affidavit of 13 January 2005, that at
the time of the incorporation of the first defengdhe third defendant was living at the family
home in Taipei, Taiwan, and she informed him irsparthat two bearer shares would be issued and



held by her. She also informed the plaintiff of tkasons why she wanted to issue the bearer shares
which were (@) to give her greater flexibility ovaary future distribution of the first defendantttha
may be necessary and (b) to allow her to retaitrabaver the first defendant and her interest in
Fortuna during her lifetime but would make it e&syransfer to the plaintiff, if appropriate, when

the time came. The third defendant then took di@esisure that the bearer shares remained in her
control by asking Mr Tsien and his daughter Gadeei to keep the bearer shares in their custody
on her behalf, together with the common seal amparate documents. At the same time, according
to third defendant, she informed the plaintiff bbse arrangements. The third defendant also
confirms that the signatures on the bearer shaedsea signatures.

On the basis of these alleged facts and othersnstwan her affidavits, it was argued on behalf of
the third defendant that in law the bearer sharevaid. Alternatively, in the event that eithereo

or both of the bearer shares are held to be invidlete is in equity a resulting trust between the
plaintiff and the third defendant in favour of tlaéter. Any presumption of advancement in favour
of the plaintiff due to the mother and son relasioip between the third defendant and the plaintiff
has been rebutted by the facts alleged in the ttrefdndant’s affidavits. It was also argued for the
third defendant that in the event that either anleath of the bearer shares are held to be invalid,
then there is an institutional and/or remedial tasive trust between the plaintiff and the third
defendant by which the plaintiff is the trustedld# first defendant (Maxima Samoa) and the third
defendant is the beneficiary of the trust. | neetlset out the extensive legal arguments for the
third defendant. Suffice to say that in my respdatiew they are open on the version of the facts
alleged in the affidavits of the third defendand &fr Tsien. However, the facts alleged by the third
defendant and Mr Tsien in their affidavits are guitconsistent with the facts alleged by the
plaintiff in his affidavits. In a situation like i it would be risky to attempt to resolve the
inconsistencies on the basis of the affidavits @ldrhe proper and prudent thing to do is not to
grant the declaratory order which is sought buetpire the parties to call oral evidence to be
tested under cross-examination in order to detexrtiia credibility of the inconsistent factual
allegations by the opposing sides. Once the factatiest has been decided and credible evidence
has been determined, the Court would be in a bettgtion to decide with confidence what legal
consequences should follow. As it is, that canmotibne with the necessary degree of confidence at
this stage.

Isthe plaintiff the duly appointed sole director of thefirst defendant

As it appears from the affidavits of the plaintttig third defendant and Mr Tsien, when the first
defendant, Maxima Samoa, was incorporated in Aup@d4 the sole director who was appointed
was the plaintiff. However, in November or Decemb@03, the third defendant decided to appoint
Mr Tsien and Mrs Tsien as additional directorshaf first defendant without informing the plaintiff
about it.

In his affidavit of 15 February 2005, the plaingtiys that the appointment of Mr Tsien and his wife
as directors of the first defendant was unauthdrésel in breach of articles 81 and 83 of the asicl
of association of the first defendant. Article 88\des that the directors have power to appoint
any person to be a director either to fill a vagaoicas an addition to the existing directors. @eti

81 provides that the first directors of the firsfehdant shall be appointed by the subscriberdo th
memorandum of association. It would appear thaamt Mrs Tsien were not first directors but
additional directors of the first defendant.

In her affidavit of 5 December 2004, the third defant essentially says that the first defendant was
found by Mr Tsien on her instructions and she paidhe original single ordinary share and the
subsequent bearer shares as well as the incoquoetpenses. She is the real and beneficial owner



of the first defendant and the plaintiff spent oads on the incorporation of the first defendart an
the purchase of the single ordinary share (the Sidesl Share) in the first defendant. The
appointment of the plaintiff as director of thestidefendant was just a formality. The plaintiffava
appointed just as a nominal director on her bdhatifshe is the real owner of the first defendant.
And the plaintiff was aware of these matters ashsttkinformed him at the time about them. She
further says that she entrusted the affairs ofiteedefendant to Mr Tsien, not the plaintiff. fise
went by, she became deeply concerned about theibehaf one Mr Chen, a shareholder and
director of Fortuna, and his relationship with giaintiff which she felt was having a potentially
destablishing effect on the unity of her family. &sonsequence, the third defendant says that she
reluctantly decided by the end of 2003 to appoinfligien and her daughter Mrs Tsien as
additional directors of the first defendant. ShetHfer says that she did not advise the plaintithef
additional appointments as directors as she wasfabjhat it would not be necessary to rely on
them as she still hoped the plaintiff would notaée to lend his support to Mr Chen against other
members of her family. On her instruction, a dioestmeeting of the first defendant was held on 14
June 2004 and a proxy was granted to Mr Tsiengesent the first defendant and her interests at
the extraordinary general meeting of shareholdeFoduna to be held that month. This was the
meeting that was later held in Beijing on 22 Jurtee third defendant also says that she spoke to
the plaintiff and informed him of her decision.

On the facts alleged by the third defendant, whiehquite inconsistent and conflicting with the
facts alleged by the plaintiff, counsel for thesfiand third defendants in his submissions hasdaske
the Court that in the event that the appointmemflioTsien and his wife as directors of the first
defendant was not valid but should be validategl plaintiff should be required to take all steps
necessary to validate the appointment of Mr Tsiehtas wife as directors of the first defendant. |
have given somewhat prolonged consideration toptiis of these proceedings. It appears from
what the third defendant is saying, that she tbikdourse of action to protect her interests @ th
first defendant and Fortuna because of the potatgitablishing effect of the relationship between
the plaintiff and one of the director/shareholdieFortuna on her interests and the unity of her
family. Whether that is true or not, cannot be dedion the basis of the affidavits in view of the
conflicting affidavits of the plaintiff which appe#o suggest otherwise. In the exercise of my
discretion, | have concluded that it would be mappropriate to defer all matters on which
declaratory orders have been sought to be deditamid decided together.

All'in all then, | have decided not to grant theldeatory orders sought in these proceedings but to
defer matters to be dealt with together at a wiadre the conflicts in the affidavit evidence can b
resolved by requiring the parties to call oral evide.

| have further decided that costs in these proogsdshould be reserved as costs in the cause.

Counsel to advise on an appropriate time for ormlence to be called.

Copies of this judgment were delivered to all calim® Thursday, 14 April 2005, in the afternoon
(Samoa time).

CHIEF JUSTICE

Solicitors:
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