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Before: Deputy High Court Judge To in Court
Dates of Hearing: 18 - 20, 23 - 25 May 2005; 6,-11®- 16 March 2006;
13 - 14 December 2866 8 - 9 January 2007
Date of Judgment: 13 April 2007

JUDGMENT

INTRODUCTION

1. This is an action brought by members of tffeféng () of
Tang Kwong Yu Tong((8:#4) (the “Tong”), which is an ancestral
tong (%) situated in Kam Tin in the New Territories, agairisur
managers(@] ) of the Tong for,nter alia, breach of duty as managers
and trustees of the Tong in causing distributiothef Tong’s money in the
amount of $201,000 by way gfai-ji (Jx&) or “relief of poverty” (the
“2002 Pai-ji") to two hundred and one of its members on 24 M&002
against the objection of the Plaintiffs. The Piifim seek an order that the
Defendants return the said sum of $201,000 witbrast to the Tong and
an injunction to restrain them from making furtliestribution of assets of

the Tong in the absence of unanimous consent déatiembers.

2. By counterclaim, the four Defendants claim agaithst
Plaintiff for breach of duty as a manager of thegand against the'12™
and 3 Plaintiffs and two others members of tH&f8ng for breach of an
agreement entered into at a meeting of the Ton@ &ebruary 1982 (the

“1982 Agreement”). They seek: (1) a declaratiomt tltertain land
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resumption compensation monies amounting to abe8t4$million in the
bank accounts of the Tong be distributed amongsirtémbers of the Tong
in accordance with the 1982 Agreement; (2) an oragainst the 1
Plaintiff, who is also a manager of the Tong, tasmathe distribution of the
compensation monies forthwith accordingly; (3) dges for breach of
duty and for breach of the 1982 Agreement and &hafes for the late
payment of surveyor’s fees (“Fotton’s fees”) in@arin connection with
negotiation with the Government for compensationthe resumption of
the Tong’s land caused by the Rlaintiff.

3. For convenience, the plaintiffs in the originaliastand the
defendants in the action by counterclaim are ctilely referred to as the
Plaintiffs and are identified respectively as thé 2% 39 4" and %'
Plaintiffs in the order in which their names appaardefendants in the
action by counterclaim. The defendants in theinoaigaction and the
plaintiffs in the action by counterclaim are cotleely referred to as the
Defendants and are identified respectively as tfe 21", 3¢ and &'
Defendants in the order in which their names appsadefendants in the

original action.

4. The 2 Defendant has, since the commencement of these

proceedings, passed away and is no longer a patheioriginal action or

the counterclaim.

5. Mr Shum, counsel for the Defendants, has sensipigeal not
to proceed with the claim for Fotton’s fees on thetual understanding
that the concession was made without prejudice aedts.

(0]
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6. The F'and 4 Plaintiffs gave factual evidence on behalf of the
Plaintiffs. The 4 Defendant gave factual evidence on behalf of the
Defendants. In addition, Professor Chang Wejen Riradessor Anthony
Richard Dicks SC were called as expert withesse€lunese customary
law by the Plaintiffs and the Defendants respebtivdBoth experts enjoy
tremendous reputation in this area of the law ae€édnno introduction.
They have appeared as experts in Chinese custolaaryn our courts
previously, including occasions when they appe#&wmgdther as experts for

opposing parties.

The issues
7. The Plaintiffs’ claim is based on the unlawfulne$she 2002
Pai-ji. The Defendants’ counterclaim is based on thdulmess of the

1982 Agreement. The subject matters of the 1982&mgent and the 2002
Pai-ji are the Tong’s assets which are impressed wist ton the members
of the Tong. As the subject matters had theiriorig land in the New
Territories, two common legal issues are: firstihhat system of law is
applicable to the 1982 Agreement and the 2B8Rji and secondly, what
are the applicable legal principles under thatesysof law. The Plaintiffs’
contention is that both the 1982 Agreement and 2082 Pai-ji are
governed by Hong Kong law; while the Defendantsiteation is that they
are both governed by Chinese customary law purdoasection 13 of the
New Territories Ordinance, Cap 97 (the “NTQO”").

8. In respect of the 1982 Agreement, the Plaintifishtentions
are that under Hong Kong law, the agreement is fonegable as it was
made without the authority of th& Plaintiff who was yet to be born at the

time the agreement was entered into and besidesgiteement is voidable
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as having been obtained by duress. The Defendeas® is that under
Chinese customary law and custom, the 1982 Agreemsemalid and

binding on all the Plaintiffs as members of the Jand is effective in
distributing and dividing compensation received amde received from
the Government for resumption of land belongingh® Tong. The further
issues are: firstly, what is the effect of the 198g@reement; secondly,
would future members of the Tong be bound by th&21Agreement and
thirdly, whether the 1982 Agreement was vitiated dayess under the

applicable system of law.

9. In respect of the 200Pai-ji, the Plaintiffs’ case is that the
distribution was wrongful under Hong Kong law asvids made without
their consent. The Defendants’ case is that sisthilmition is authorised
under Chinese customary law and custom. The fuiiseie is whether
under the applicable system of law the Defendamteewn breach of their
duty as managers of the Tong to effect the 2882ji against the objection
of the Plaintiffs.

THE FACTS

Tang Kwong Yu Tong&s/##% %)

10. A t'ong is an ancient Chinese institution of ancestrabian
holding, whereby land derived from a common anceast@enjoyed by his
male descendants for the time being living for rthiéetimes and so on
from generation to generation indefinitely. Acdagito Annex 3 of the
Report of the Working Group on the New Territor@slinance, Cap 97,
issued in April 1988, there are two common anci&mhese institutions of

ancestral land-holding in the New Territories whitie New Territories
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inherited from ancient China, namely ttieng and thetso (fH). A
landowner in China might, instead of allowing swssien to his land to
devolve according to custom to be divided equathpag his sons, decide
all or part of his land would remain intact to bgayed in common by his
sons and their male descendants in perpetuitythi@rveneration of his
name after his death and for the upkeep of hisgyriawildings and temples.

If a landowner thus disposed of his land as afadediaring his lifetime, the
land is held in the name of hisong. Alternatively, following a
landowner’s death, all or part of his land mightde¢ aside by his sons or
later descendants, by mutual agreement, in veoarat their common
ancestor’'s name as a act of filial piety. In soake, the land is held in the
name of the deceased landowndsa Thus, in the context of ancestral
land-holding tsosandt’ongs referred to identically motivated and managed
bodies, the only distinction being whether theyavset up before or after
the death of the persons in whose names they weeted. There were
formal requirements as to registration for bothiingons under the then
Qing government as well as under the Hong Kong Goventieer 1898.

In the later part of this judgment, | shall alséereo property held in the
name of the claii%z). The Chinese customary law applicable to these

three ancient institutions of ancestral land-hajdane essentially the same.

11. A classic judicial statement of the nature déaor t'ong and
the interest of its members is to be found in thheroquoted dicta of Mills-
Owens J infTang Kai-chung and another And Tang Chik-shang @heérs
[1970] HKLR 276. His Lordship said at 279-280:

"Speaking generally, a Tso may be shortly describedan
ancient Chinese institution of ancestral land-hadwhereby
land derived from a common ancestor is enjoyed ibyntale
descendants for the time being living for theietiines and so
from generation to generation indefinitely. Thusemvmale
descendant of the common ancestor automaticallprbes
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entitled at birth to an interest in the land fos hie-time; on his
death his interest merges so as automatically targm the
interests of the surviving male descendants; thsisnterest at
any given moment during his lifetime depends onrtheber
of male descendants then living and on his deatbrims no
part of his estate.”

12. Tang Kwong Yu Tong was established over two hundred
years ago during the reign Qianlong (1736 - 1795) of th€ing Dynasty
in memory of the late Mr Tang Man Wai, alias Tsum.OTang Kwong Yu

Tong is the name of the ancestral hall as welhasiame of th€ong.

13. The late Mr Tang Man Wai had six sons, whose deka#s
make up the sifongs (5;) or stirpes of the Tong. In course of time, tfe 4
fong became extinct in the absence of male descendeft® Tong is
managed by five managersi] #) jointly, one from each of the five
remainingfongs The managers are assisted by one or two dukyecdf
({#1) and one or two secretaries who are responsibl¢héoday to day

management of the Tong and the secretarial duttieeonanagers.

14. Tang Kwong Yu Tong has no charter or written rulds.is
common ground that the principal object of the Tolie those of the
many othert'ongs andtsos in Kam Tin and in the New Territories
generally, is to facilitate the continued worshiptloe common ancestors
and proper maintenance of the ancestral halls andeg. As is not
uncommon amongstongs andtsos in the New Territories, ancestral
worship is conducted a few times a year. The Teag substantial land
holdings, some of which generate rental income it@anice the above
activities. Some of the income are used to payefqgrenditures, such as
“shoe money’(#:4>) as a recognition for the contribution of the maasrag

in attending to the affairs of the Tong; “book mghe(E 4) as an
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education subsidy for student members of the Tony“pork money” (}Al

%) to “tings” (1), i.e. male descendants of the Tong in lieu ofridbistion

of sacrificial pork during ancestral worship. Theng also distributes the
whole or part of its surplus income to its memb®rsvay ofpai-ji. As the

term suggests, the original purpose paii-ji was to relieve the Tong’s
members from hunger. With the rapid developmenh&New Territories
and the ever increasing land costs in the recemtsy¢he Tong’'s property
has been generating rental income far in excesss afxpenditures. In
recent years and until the present dispute arbsesurplus after allowing
for the expenditures of the following quarter wastrtbuted annually at the

end of the lunar year to members of the Tong, peesve of their needs.

15. The ' Plaintiff's father, Tang Chik Lam, was a managér o
the Tong representing the interest of th&f8ng until his death on 29
January 1999. The''Plaintiff then succeeded as the head of théoBg.
His appointment as manager was approved by theidi€fficer (Yuen
Long) on 4 March 2000. The four Defendants areagars representing
the interests of the other fomngs Members of the Tong mostly live
inside Tai Hong WaiZ %) in Yuen Long. The®land 4" Plaintiffs and
their families occupy two adjacent houses at nun@®emland 100 of Tai

Hong Wai.

16. At the time of filing of the original action, theolg had two
hundred and six members, comprising of twenty-twamf the f' fong
eleven from the 2 fong; five from the ¥ fong one hundred and fifty-one
from the 8' fongand seventeen from th& fong The ¥ fonghas the least
number of members, while thd" Song has the largest. If assets of the
Tong are to be distributed on a per capita basisnbers of the %fong

would have the most to gain while members of tfeféhg the least.
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Distribution on a per stirpes basis would be mestdficial to members of
the £, 2™ 39 and & fongs and amongst them, members of tffef@ng
would have the most to gain. In terms of numbtrs,3" fong has three

times as many members as the other fongstogether.

The background circumstances

17. In the 1960s, it became necessary for the Governnten
resume land held yongs andtsosin connection with the development of
the New Territories. Land was resumed by the Guwent and
landowners were compensated partly by cash anty grietter B which
is a right to exchange for land from the Governmentie to the shortage
of land in the New Territories and the ever-incnegslemand for land by
property developers, with the passage of time land Letter B held by
t'ongs andtsosbecome very valuable. Usually, wheong or tso assets
were sold, the proceeds of sale were not appliecribs acquisition of
other real property or other forms of investmenmtfémthering the wishes of
the ancestors who set up those institutions, bue wistributed amongst
the members. Sometimes, a nominal amount wasssig for ancestral
worship and sometimes none at all. When it cornedidtribution of the
compensation monies or proceeds of sale of laricetier B, the question
of distribution per stirpes or per capita arise¥Vhere there is great
disparity in the number of members in the varifurgys as in the present
case, the mode of distribution significantly aftettte interests of tHengs

This is what underlies the present dispute.

An overall view of the facts

18. Tang Kwong Yu Tong had vast land-holding in the New
Territories. In 1963, the Government resumed sofrthe land from the
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Tong and paid compensation by cash and LetterrBmFRhe evidence, it is
not clear how much was the cash compensation andthwas distributed,
but no dispute arose out of that distribution. 8dhrteen years later, the
Letter B was sold to a developer in June 1976 bmua $15 million. The
3" fongreceived $2,054,932.50. The Plaintiffs argue thist distribution
was made on a per stirpes basis as théofig received one-fifth of the
proceeds of sale net of expenses, commission amnaant set aside for
renovation of the ancestral hall. The Defendangsie otherwise. They

say that the distribution was the result of negiatirabetween the developer

and the individuafongsor members of the Tong and was not made on a

per stirpes basis. This dispute is not relevarth&present proceedings,

but it sets the scene of what was to happen.

19. In 1981, the Government resumed more land fromTibrg.
The five then managers failed to reach agreementhenmanner of
distribution of the compensation. On 9 June 19&hg Chik Lam, in his
capacity as one of the managers of the Tong artuebalf of the % fong,
wrote to the District Officer of the then New Téories Administration
refusing to accept payment of compensation for tbason that no
agreement could be reached amongst the membersieofTobng on
distribution of the compensation. On the same tay,windscreen of the
A" Plaintiff's car parked inside Tai Hong Wai was simed by someone.
That was followed by further harassment of tfieahd 4' Plaintiffs and
damage to their motor cars. Eventually, at a mgeteld in the ancestral
hall on 7 February 1982, Tang Chik Lam and therdfiner managers at the
time entered into a written agreement, i.e. the2188reement. Today, the
3" Defendant is the sole survivor of the five themagers. Under that
agreement, proceeds of all future sales of land Government

compensation for land resumption would be distelduas follows: 8% of

us]
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the proceeds would be distributed equally amonugstfive fongs for the
purpose of worshiping the common ancestors and 82%e proceeds
would be distributed equally amongst all the memslarthe Tong. The
manner of distribution under the 1982 Agreement Vadi®wed in nine

subsequent distributions of compensation monias 683 until 1997.

20. On 23 October 1998, Tang Kwong Yu Tong receivedceatf
further land resumption by the Government. Tangk@Qfam sought to
resile from the 1982 Agreement. On 6 November 19@8wrote to all
members of the Tong declaring that tH& f8ng would not agree to the
Government’'s compensation proposal unless allfdngswould reach a
new agreement on the mode of distribution of cormpBon money. There
were three subsequent members meeting in which nia@ner of
distribution was discussed but no agreement coedrdached. As a
practical interim solution, it was unanimously age¢hat the compensation
be collected and deposited into a special bankuatche “Third Bank
Account”) to be opened with the Overseas Trust BA&@K B”) which was
to be operated by all the five managers jointiyheTTong had two other
bank accounts with OTB (the “First Two Bank Acca)ntvhich, until
December 2000, could be operated by the joint siges of any three of

the five managers.

21. Shortly after that, Tang Chik Lam died on 29 Japuks99.
In the year that followed, the remaining four magragdelayed processing
the 3% fong’s nomination of the %t Plaintiff to fill the vacancy of manager
left by Tang Chik Lam. Attempts were made by thheo four then
managers and other Tong members to collect compens&dom the
Government for distribution in accordance with 1882 Agreement and to

cancel the vacancy of manager resulting from treghdef Tang Chik Lam.
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All those efforts failed. Eventually, on 4 MarcB, the District Officer
(Yuen Long) approved the’Plaintiff's appointment as a manager of the
Tong.

22. On 22 June 2000, the Government offered payment of
compensation in the amount of $398,577.60. Itspaed from Mr Shum’s
cross-examination of theS'1Plaintiff that at about the same time the
Government paid mesne profit to the Tong for usimgTong’s land prior

to its resumption. In view of the conclusion lekad, it is unnecessary for
me to ascertain the amount of mesne profit so pAidthe time, pressure
was mounting for the mesne profit to be distribute@n 15 September
2000, some Tong members issued a notice of medbngliscuss
distribution of the mesne profit. Thé&' Plaintiff responded by an open
letter to the four Defendants and Tong membergnaing that members
meetings may only be convened by the five managensly and that
mesne profit paid by the Government should be degb#to the Third
Bank Account pending unanimous agreement of all ntienagers and
members on the manner of distribution of all thenpensation. At a
meeting held on 1 October 2000 convened by the difiigers, which the
Plaintiffs did not attend, it was unanimously resal that the mesne profit
paid by the Government be deposited into the Fingi Bank Accounts for
distribution by way opai-ji. On 3 October 2000, the Defendants informed
the ' Plaintiff of the resolution by letter.

23. On or about 22 December 2000, tiePlaintiff changed the
mandate of the Third Bank Account by substitutingn@ Chik Lam’s
signature with that of his own and also changednta@date of the First

Two Bank Accounts by requiring the joint signatures all the five

us]
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managers. This effectively prevented the Defersdfmom distributing the
money in any of the three bank accounts of the Titigout the consent of
the £ Plaintiff. On 22 December 2000, OTB informed fheng of the
change of mandate.

24. At a meeting held on 24 December 2000, tfiePlaintiff
formally repudiated the 1982 Agreement and propdbed 50% of any
compensation money received be distributed on atpees basis and 50%
be distributed on a per capita basis. On the sagethe i Plaintiff was
cornered by members of the Tong near the entraih€aiddong Wai. The
incident was video taped by th& Rlaintiff's daughter. When the members
realised that they had been taped, they surroutitedPlaintiffs’ houses
and demanded destruction of the video tape. Tispute was eventually

resolved upon police intervention.

25. On the following day, some members issued a nobte
meeting to be held on 31 December 2000 and of ayeaweve party after
the meeting outside the Plaintiffs’ houses. Durhgt dinner party, the
members rallied outside the Plaintiffs’ houses umtiate the &' fongand

threw burning paper money into the Plaintiffs’ hesis Since that incident
and for fear of his own safety, thé' Plaintiff did not attend further
meetings with members of the Tong but dealt wite thanagers, duty

officers or secretaries in connection with the iedfaf the Tong.

26. At a meeting on 7 January 2001, which the Plamiifid not
attend, the members approwvedi-ji in the amount of $1,500 per member
to be distributed on 9 January 2001. That distigouwas cancelled for the
obvious reason that the four Defendants could raddilse the funds in any

of the bank accounts without obtaining tiePlaintiff's agreement tpai-ji.
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27. Later that month, the*1Plaintiff requested inspection of the
Tong’s accounts at the office of the Tong but wefuised by the duty
officers. On 19 January 2001, the duty officersegaotice of meeting to
be held on 4 February 2001 to consider th@Hhintiff's request to inspect
the accounts. At that meeting, which the Plaistdfd not attend, it was
unanimously approved that the minutes of meeting v inspected at
members meetings but the accounts may only be ateppeduring the
annual account audits. Obviously, the purposehsf tesolution was to
coerce the °1 Plaintiff to attend members meeting when he woléd
confronted by the majority of the members who waldedhand distribution

on a per capita basis.

28. Towards the end of the lunar year, a meeting wis dre 13
January 2002, in which it was approved to distedoy way ofpai-ji in the
amount of $1,000 per member on 28 January 2002ahdld a year end
dinner party to discuss distribution of the $84liml in the bank accounts
of the Tong. The Plaintiffs did not attend thatetieg. That distribution
could not be effected on 28 January 2002 becaugteoff' Plaintiff's
objection. On 26 January 2002, the Plaintiffsitostd the present action.
The Writ of Summons was served on the Defendants Babruary 2002.
At a members meeting on 17 March 2002, which thenkffs did not
attend, the members approved distributing $1,008atth member by way
of pai-ji and back paying pork money, book money and shaeeyon 24
March 2002. On 24 March 2002, the Defendants chtlse duty officers
to effect the distribution, i.e. the 20@2i-ji, presumably by using rental
income which they should have deposited into thestFTwo Bank
Accounts but which they did not. This distributitorms the basis of the
Plaintiffs’ claim, whereas the Defendants’ couni@m is based on the

1982 Agreement.
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The chronology

29. The following is a chronology of the major evergading to
the 2002Pai-ji on 24 March 2002. Most of the events are notispute
and are documented by contemporaneous and incentiitde documents.
Of the events disputed by the Defendants, mosheidtcould not have
been seriously challenged by the only factual ve$nealled by the
Defendants, i.e. the™4Defendant. | accept the evidence of tfleatid &'
Plaintiffs and prefer their evidence where they flicin with the 4"
Defendant’s. | find that the facts are as statethe paragraphs 18 to 28
above and in this chronology. However, in thenudtie analysis, most of
those events are not critical, other than settimg ¢cene in which the
disputes arose. The parties’ rights and obligati@main to be determined

mainly by legal arguments.

Date Event

1963 The Government paid compensation for land resumptio
by cash and Letter B to the Tong.

1976| Letter B was sold, proceeds of sale distributed.

1981| The Government offered compensation for land
resumption.

9/6/1981| Tang Chik Lam, as manager, wrote to District Offioé
the then New Territories Administration refusing
collection of the compensation money and LetterTBe
windscreen of the "4 Plaintiff’s car was smashed, the
incident was reported to the police.
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2/8/1981

13/8/1981

16/1/1982

22/1/1982

26/1/1982

29/1/1982

-16 -

Tang Chik Lam’s solicitors, Messrs K M Lai & Li, ote
on behalf of the " fong to the other four managers
stating that distribution of the Tong’s propert&sould
be on per stirpes basis.

Tang Chik Lam, the L and &' Plaintiffs attended a
meeting with the othefongsto discuss distribution of
compensation, they were prevented from leaving the
meeting until intervention by the elders, the irtidwas
reported to the police.

The Defendants’ then solicitors, Messrs Laurenceggia
Co, replied to Messrs K M Lai & Li that all the Tga
properties belong to all the members of the Tongply
who were entitled to equal distribution.

About thirty members gathered outside the Plasitiff
houses and caused a commotion to coerce Tang Chik
Lam to accept their proposed method of distribuidn
compensation money.

The ' and &' Plaintiffs’ cars were damaged and sprayed
with paint, the incident was reported to the police

Tong members shot fire-crackers into the Plaintiffs
houses, the®iand &' Plaintiffs were assaulted by more
than ten youth members when they went outside to
investigate, the incident was reported to the polic

Youth members gathered outside the Plaintiffs’ lesus
threatening to cause the Plaintiffs bodily injuryhiey did

not attend the meeting to discuss the method of
distribution of compensation.
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23/10/1998

6/11/1998

15/11/1998
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Members meeting at the ancestral hall: Tang Chikn La
and the other four managers signed the 1982 Agneeme

The 8" Plaintiff was born to the"3fong

Nine distributions of compensation monies accordimg
the 1982 Agreement.

The Tong received notice of land resumption by the
Government.

Tang Chik Lam wrote to the other four managers and
members of the Tong stating that tH&f8ng would not
accept the Government’s compensation proposal sinles
all the fongs could reach agreement as to the mode of
distribution.

Members meeting: the"2Plaintiff suggested that 50% of
the compensation be distributed on a per stirpsss laend
50% on a per capita basis. Tang Chi Leung proptsed
accept the compensation first and then deposit the
compensation payment into a joint account to benege
which would be operated by all the five managenstlyp
pending resolution of dispute (#1).

Membersmeeting: unanimously approved the propos:
(#1)

Members meeting *): annual accounting audit, the
members resolvegai-ji in the amount of $4,000 per
member.

Tang Chik Lam died, his office as manager was left
vacant.
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25/6/1999

8/8/1999

14/11/1999
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Members meeting %): discussed the '™ fong’s
nomination of the % Plaintiff as manager to fill the
vacancy left by Tang Chik Lam (#2). Unanimously
approved the existing four managers to accept
compensation from the Government (#3).

Members meeting: the"2and & Plaintiffs objected to
the proposal at (#2). The meeting was divided lon t
proposal and on processing thiePlaintiff’s appointment

as manager. Unanimously approved the appointmfent o
Fotton Surveyors Limited to negotiate with the
Government for compensation.

Members meeting ): unanimously approved the
proposal at (#3).

Members meeting %): unanimously approved the®'1
Plaintiff’s appointment as manager to fill the vaca

Members meeting ): unanimously approved

distribution of compensation according to the 1982
Agreement, unanimously approved writing to thg 1
Plaintiff offering him appointment as manager on
condition that he would agree to the distribution
according to the 1982 Agreement.

Members meeting ): unanimously approved

distribution according to the 1982 Agreement,
unanimously authorized the existing managers t@ tak
legal action against those who objected to such
distribution, unanimously resolved writing to théstict

Officer requesting to cancel the manager’s vacancy
occasioned by the death of Tang Chik Lam and
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23/1/2000

4/3/2000

22/6/2000

2/7/2000
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suggesting the existing four managers be allowed to
accept the compensation payment by the Government.

Members meeting ). majority approved the
appointment of the*1Plaintiff as manager and to jointly
collect compensation with the other four managers,
unanimously agreed to sue th&Rlaintiff for dereliction

of duty as manager if he failed to collect compé&nsa
unanimously agreed to serve a copy of the progodale

1*' Plaintiff to seek his agreement to the proposal in
writing within one week.

Members meeting ). annual account audit,
unanimously approveplai-ji in the amount of $4,000 per
member and payment of manager’s shoe money in the
amount of $500.

Members meeting ): unanimously approved
withdrawing objection to the*1Plaintiff's appointment
as manager to the District Officer, unanimouslyragpd
suing the 1 Plaintiff if he failed to collect compensation
payment within one week of notice of payment by the
Government.

The District Officer (Yuen Long) approved the™ 1
Plaintiff’s appointment as manager.

The Government offered $398,577.60 as mesne foofit
using the Tong’s land.

Members meeting: the'Plaintiff objected to distribution
of compensation money according to the 1982
Agreement.
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15/10/2000
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Some Tong members issued notice of meeting to siscu
distribution of mesne profit paid by the Government

The T Plaintiff issued an open letter to the Defendants
and the Tong members reiterating (a) that members
meeting may only be convened by and upon the
unanimous consent of all the five managers and afte
giving adequate notice and (b) that mesne profd py

the Government should be deposited into the ThadkB
Account pending disposal upon the unanimous agneeme
of all the managers and members (#4).

Members meeting %): disapproved the ®*1 Plaintiff's
letter at (#4). Unanimously resolved that the regsmofit
be deposited into either of the First Two Bank Acus
and to take legal action against any manager whsed
to accept payment of mesne profit (#5).

The Defendants informed thé' Plaintiff by letter of the
resolution passed at the members meeting on 1/0/20
at (#5).

The Government offered the Tong $5,384,343 as
compensation for land resumption.

The T' Plaintiff responded to (#4) by letter to the
Defendants stating: (a) that he had not been gnatice
of the meeting of 1/10/2000; (b) that the meetingsw
improperly convened; (c) that he objected to disiie
mesne profit by way opai-ji; (d) that the mesne profit
should be deposited into the Third Bank Accountdom
agreement as to manner of distribution; and (e tha
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decision to distribute by way @&i-ji was premature.

The T Plaintiff changed the bank mandate of all theehre
bank accounts of the Tong so that all the threek ban
accounts could be operated only by the joint sigmst of

all the five managers.

OTB informed the Tong that OTB had received notice
from the f' Plaintiff of the above change in bank
mandate.

Members meeting: the®1Plaintiff repudiated the 1982
Agreement and insisted that 50% of the compensation
payment be distributed on a per stirpes basis a#6l &n

a per capita basis (#6).

The T Plaintiff was cornered by Tong members outside
the entrance of Tai Hong Wai, the incident was @ide
taped, the Tong members demanded destruction of the
tape, police intervened.

Tong members issued notice of meeting to be held on
31/12/2000 to discuss distribution of compensadiod to
hold a new year eve dinner party after the meeting.

Members meeting %): disapproved the ®*1 Plaintiff's
changing the bank mandate.

New year eve party outside the Plaintiffs’ housesass
rally to humiliate the % fong, throwing burnt paper
money into the Plaintiffs’ houses, police intervent



Mt

3/1/2001

7/1/2001

8/1/2001

9/1/2001

15/1/2001

-22 -

The Defendants wrote to the* Plaintiff referring to
OTB's letter of 22/12/2000 concerning the change of
bank mandate.

Members meetingX): approvedpai-ji in the amount of
$1,500 per member at 9:30 am on 9/1/2001.

OTB confirmed with the Tong that the bank had ategp
the change in mandate for all the three bank adsoain
the Tong.

The T' Plaintiff wrote an open letter to the Defendants
and all Tong members stating: (a) tH&fBng's stance on
distribution as in (#6); (b) that thé®Jong objected to
distribution according to the 1982 Agreement; [@tthe
would not attend the members meeting on 13/1/2001
unless his proposal for distribution would be cdesed
and because he had been subjected to threat averip¢
attended meeting; (d) that any dispute about digfon

of the compensation be resolved by litigation; é)dhat

he had not closed the bank accounts of the Tong wit
OTB and would continue to supervise the runninghef
Tong and approve the Tong's expenditure.

Pai-ji was cancelled due to thé Plaintiff's refusal to
sign cheques for payment.

The Tong received notice of payment of compensaifon
$878,575 from the Government.

Minutes of meetings and accounts were removed from
the Tong’s office.

The £' Plaintiff requested inspection of the account for



Mt

19/1/2001

21/1/2001

4/2/2001

5/2/2001

13/1/2002

14/1/2002

-23 -
the year 2000/2001.

The duty officers gave notice of members meeting
scheduled on 4/2/2001 to consider the Rlaintiff’s
request to inspect the latest account of the Tong.

Members meeting X): reaffirmed distribution of
compensation to be in accordance with the 1982
Agreement, unanimously agreed to take legal action
against the % Plaintiff.

Members meeting ): unanimously approved that
minutes of meeting may be inspected at members
meeting but accounts may only be inspected during
annual account audit.

Resolution passed on 4/2/2001 was posted up.

Members meetingX): the 4" Defendant recommended
pai-ji in the amount of $1,000 per member to be
distributed on 28/1/2002, unanimously approved ingld
year end dinner party and to discuss disposal df $8
million in the bank accounts of the Tong.

The T' Plaintiff requested inspection of accounts, bet th
request was refused by the secretary, tfiePlaintiff
refused to sign the cheque for payment of the Ratto
fees if he could not inspect the accounts.

The Defendants issued notice of meeting to be baeld
20/1/2002 to consider thé' Plaintiff’s refusal to sign the
cheque to pay the Fotton’s fees and invited inspeaif
accounts at the meeting (#7).
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The Defendants issued another notice of year emuedi
party to be held on 27/1/2002 and to discuss thpaodial
of $84 million in the bank accounts of the Tongtlas

party.

The Plaintiffs’ solicitors, Messrs Rowdget W Yougg
Co ("RWY”) wrote to the Tong in response to (#7)
demanding the accounts for inspection within selays
and intimating that the notice at (#7) was invalglit was
not signed by all the five managers (#8), the lettas
ignored by the Defendants for the reason that is wa
written in English.

The duty officers issued notice fpai-ji on 28/1/2002.

The Plaintiffs wrote to the Defendants and dutyceffs
to object to distribution by way qdai-ji because of lack
of unanimous consent by all members.

RWY wrote to the Defendants, duty officers and stowy
stating that the Plaintiffs would proceed for ajumnction

to restrain them from distributing the Tong’s money
unless they would confirm by 24/1/2002 that {bea-ji
would be cancelled.

The Defendants requested RWY to provide Chinese
translation of their letter at (#7) above.

RWY wrote to the Defendants demanding the
cancellation of the proposed year end dinner on
27/1/2002 and objecting to any distribution of ffeang’s
money and property.
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The Plaintiffs instituted the present action.

Dinner party conducted outside the Plaintiffs’ hesjsthe
Defendants and duty officers announced distribubgn
way of pai-ji in the amount of $1,000 per member on
28/1/2002 and distribution of compensation in the
amount of $390,000 on 20/2/2002, police stood by

Thepai-ji was cancelled
Writ of Summons was served on the Defendants

Members meeting ): approved the 200ZPai-ji and
back paying pork money, book money and shoe money
on 24/3/2002

The duty officers issued notice péi-ji to be distributed
on 24/3/2002 (#9).

The Plaintiffs wrote to the Defendants and dutyceffs
object to the notice qdai-ji at (#9).

The 2002Pai-ji was effected presumably by using rental
income withheld from the Tong’s bank accounts, thiat
Plaintiffs did not collect their shares.

The duty officer wrote to the Plaintiffs reminditigem to
collect their shares opai-ji; pork money and shoe
money.

(*): Members meeting not attended by the Plaintiffs
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THE SYSTEM OF LAW APPLICABLE TO THE SUBJECT MATTEBRS
THE 1982 AGREEMENT AND THE 2002 PAI-JI

30. The Plaintiffs’ primary contention is that as thdgct matters
of the 1982 Agreement and the 20@ai-ji are not land, the 1982
Agreement and the 20(Rai-ji are governed by Hong Kong law but not
Chinese customary law and custom. On the bastsHbag Kong law
governs the 1982 Agreement, the Plaintiffs arga¢ tie 1982 Agreement
is not binding on the"5Plaintiff because Tang Chik Lam could not have
authority to act on behalf of thd" Plaintiff who was born about a month
after the signing of the 1982 Agreement. Accorbings the 8 Plaintiff is
not bound by the 1982 Agreement, no distributiontted compensation
money in the bank accounts of the Tong could beemadikewise, the
Plaintiffs argue that Chinese customary law andorusare not applicable
to pai-ji and the 200ZPai-ji could not be effected without unanimous
consent of all members of the Tong. The Defendangsie otherwise.
Their contention is that the 1982 Agreement and20@?2 Pai-ji are both
governed by Chinese customary law and custom. cbordance with
Chinese customary law and custom, the 1982 Agreemsemalid and
binding on the present and future members of thegTand the 200Pai-ji
was properly authorised.

31. The starting point for considering which systentao¥ is to be
applied to the 1982 Agreement and 2004-ji is sections 2 and 13(1) of
the NTO. Section 13(1) provides as follows:

“(1) Subject to subsection (2), in any proceedimghe Court of
First Instance or the District Couirt relation to land in the
New Territories the court shall have power to recognize and
enforce any Chinese custom or customary rajfécting such
land.” (my emphasis added)
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The provision section 13(1) is unequivocal. Thast®n which preserves
the application of Chinese custom and customarktranly applies in
relation to land in the New Territories. Thus, theurt's power to
recognize and enforce Chinese custom or custongiryis only limited to

those affecting land in the New Territories.

32. The definition of “land” as provided in section the NTO is

as follows:

“land’ (-1:3#h) includes land covered by water or within the flow
of the sea and houses and other buildings and adivided
share in land and every estate and interest in Emdl also
includes anyent or profit issuing out of landand any easement
affecting land and also any market-building or portof such
building and any rent or profit issuing out of anyarket-
building or portion of such building.” (my emphssidded)
This definition is inclusive. It extends the meamnof land as is understood
in the ordinary language, i.e. the solid part & #urface of the earth, to
land covered by water, houses, other buildingsaett any rent or profit
issuing out of such land. There is no dispute thatfunds used for the
2002 Pai-ji was surplus rental income from land belongingh® Tong.
There is also no dispute that some of the fundeerbank accounts of the
Tong is of the nature of mesne profit paid by trev&nment for its use of

land belonging to the Tong prior to its compulsacguisition. Hence, the

subject matter of the 2002ai-ji as well as the mesne profit are, as a matter

of law, land within the meaning of section 2 of tR&O, in respect of
which the Court shall have power to recognize amidbree any Chinese
custom or customary right affecting such land, metpahich has not been

seized upon by counsel for both parties.

33. The next question is whether compensation from cosopy

acquisition of land in the New Territories alsddakithin that definition of
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land. Though the meaning of land has been enlabyedefinition to
include rental income from land, the definitiorsikent as to compensation
or proceeds of sale of land. In its ordinary megnithe word ‘land’ is
incapable having such an extended meaning as c@afi@m or proceeds
of sale of land. The purpose of the NTO as statdtie preamble is “to
consolidate and amend the laws relating to the m@dtmation and
regulation of the New Territories”. Part | of tNEO authorises the Chief
Executive to appoint officers for the administratiof the New Territories
and authorises the Chief Executive in Council t&keneules providing for
levying, collection, recovery and safe custody ents, rates, taxes and
contributions from the New Territories. Part Il tfe NTO specifically
applies to land in the New Territories. This Pagsts land in the New
Territories in the Government, gives the court gdigtion to hear and
determine disputes arising out of or regarding dmyd in the New
Territories, provides for registration of managért’ong and certification
of memorials of any deeds etc. The right to corsp&an is a chose in
action. The compensation is Letter B and cashis difficult to see how
Letter B and cash fit into the regime under Parbflthe NTO and how
such cash could be treated differently from othashcin the New
Territories or any other parts of Hong Kong. | quite unable to find it as
the legislature’s intention to apply Part Il of tN&O to any other form of
property converted from land in the New Territorid®eading the NTO as
a whole, | could by no canon of construction intetghe word ‘land’ to

include compensation or proceeds of sale of land.

34. In Kan Fat-tat also known as Kan Tat And Kan Yin-tisba
known as Kan Taf1987] HKLR 516, Deputy High Court Judge Robert
Tang QC, as he then was, held at 524 that compensatnnot be regarded

wn

—
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as land and Chinese custom or customary right se@msapply to such

compensation. He said at 524D:

“The definition of land in the New Territories Ondince, which
is inclusive, does not include proceeds of saleaonpensation
for compulsory acquisition of land.

In my opinion, prima facie the compensation cannot be

regarded as land and insofar as the applicatiorfCluhese

custom or customary right depends on s. 13 of tksv N

Territories Ordinance, such Chinese custom or ocusty right

ceases to apply upon reversiohthe land to the Crown. The

right to compensation is ahose in action and the actual

compensation are letters B and cash. Neitheni’la
Kan And Kanhas stood the test of time. It has been quotddadopted in
most decisions involving land in the New Territsrend the court’s power
to recognize and enforce any Chinese custom ooasy right affecting
such land. These dicta are now cast in stone aah Isee no reason to

depart from them.

35. Mr Shum argues that although it was heltan And Karthat

section 13(1) of the NTO does not extend to comgiems that does not
mean that Chinese customary law has no role to pfayhe issues of
division and distribution of compensation moni&Sith respect, | find that
proposition startling. | believe that propositiarust have arisen out of
counsel’'s misunderstanding Ban And Kanand confusion in relation to
two different concepts, i.e. the application of i@&se custom and
customary rights to land in the New Territories dhd dis-application of
the common law of Hong Kong to traditional Chin@s&titutions. InKan

And Kan after reaching his conclusion that section 13(1hefNTO does
not extend to compensation, Deputy High Court JURigeert Tang QC, as
he then was, embarked on a different front, i.eetivr the English
common law rule against perpetuities, as part efcmmon law of Hong

Kong, applies to compensation money. Immediatellpiing the passage
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in Kan And Karwhich | quoted above, the learned judge went on and said
at 524E:

“That being the case, one has to ask whether tlee against
perpetuities applies to such compensation.

That would depend on whether such applicationl&v@ause
injustice or oppression. S&eap Cheah Neo and Others v Ong
Cheung Neand per Hogan, CJ iRe Tse Lai-chiu (deceased)
[1969] HKLR 159 at p 177.

But in determining whether application of Englistw would
cause injustice or oppression, one has to ask gart&J did,
ibid, at p 178 “Injustice! At what time?” On that hatity, |

am entitled, indeed bound, to consider the quesifanjustice
as at the time afesumption.”

Then, after considering the case Ré Tse Lai-chiu (deceasefi)969]
HKLR 159, the Application of English Laws Ordinan¢€ap 88) and
Webb v Outrinj1907] AC 81 at 89, he concluded at 527E:

“I have not found the question easy to answer. nBdne best |
can, | have come to the conclusion that it wouldubgist or
oppressive to apply the rules against perpetuiteessuch
compensation. It would be unjust and oppressivaalrEe it
would effectively render void or destroy Tsos ire thlew
Territories, some of which were purposely set upennthe
protective umbrella of the New Territories Ordinenand
others of antiquity. ... | do not believe the légigre ever
intended to destroy Tsos by a side wind. The defmof land
in the New Territories Ordinance is inclusive. d dot read
from it any intention on the part of the legisla&deliberately
to exclude such compensation from the protectio€lohese
custom. | hasten to add that | do not decide wiatposition
might be regarding the applicability of the rulegaimst
perpetuities to the proceeds of voluntary salesrevidgferent
considerations may apply. That question does nee dere
and naturally | would not deal with it.”

36. The application of English laws to Hong Kong wasught
about as follows. By a Convention between the GBzaiain and China
signed at Peking (now known as “Beijing”) on 9 Jut#98, the New

Territories were leased to the Great Britain foretly-nine years. The New
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Territories Order in Council made on 20 October8.&9ovided that the
New Territories should be part and parcel of thentiColony of Hong
Kong and that from a date to be fixed by proclaorato be made by the
Governor all Laws and Ordinances in force in thentiColony should take
effect in the New Territories. The proclamationswduly made and
published on 8 April 1899 to take effect on 17 ApB99. Accordingly, by
virtue of section 7 of the Supreme Court Ordinab8@3, such of the laws
of England as existed on 5 April 1843 became the & the New
Territories as they had been the laws of the thelory, except so far as
the said laws are inapplicable to the local circiamses of the then Colony
or of its inhabitants, and except so far as theyeHzseen modified by laws
passed by the colonial legislature. Thus the Bhgommon law rule
against perpetuities was imported into the thero@pin 1843 and thence
to the New Territories in 1899 by the proclamatadr8 April 1899. This
position was preserved subject to some modificaiprsection 3 of the
then Application of English Laws Ordinance (Cap,8#)ich provided that
the common law and the rules of equity should bfioe in Hong Kong,
so far as they may be applicable to the circums&ieé Hong Kong or its

inhabitants and subject to certain modifications.

37. After deciding that section 13(1) of NTO did nottexd to

compensation, Deputy High Court Judge Robert TaBg &3 he then was,
felt it necessary to consider whether the rule reglaperpetuities was
applicable to the compensation. He adopted aairapproach as did the
Privy Council inYeap Cheah Neo and Others v Ong Cheng (4833-75)

LR 6 PC 381 antRe Tse Lai-chiu (deceaseah)d held that but for the NTO,
the rule would have applied. The basis of hissleniwas that it would be
unjust or oppressive to apply the rule against gteipes to compensation

for compulsory acquisition otso land because to do so would be
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destructive of thésos What was decided in respect of this issué&am
And Kanwas that the common law rule against perpetuiies dis-applied
to compensation for compulsory acquisition 3D land in the New
Territories. Thus, on a proper understandingah And Kanthat case did
not establish the legal principle advanced by MurShhat while section
13(1) of the NTO does not extend to compensatioridiod compulsorily
resumed by the Government, Chinese custom and rnoasgoright is
nevertheless applicable to such compensation. att, fwhen the two
propositions are placed side by side, as | do fa&jmmediately apparent
that the latter proposition is inconsistent witle flormer, which is one of
the ratio decidendiin Kan And Kan. With respect to Mr Shum, he could

not be right.

38. Next, Mr Shum referred to the Court of First Ingtamlecision
of Lau Yue Kui (administrator of estate of Lau WailaGhdeceased) and
Estate of Lau Leung Chau, deceased & Oth2898] 1 HKLRD 579, in
which Cheung J, as he then was, applied Chinestoroasy law when
considering the question whether ancestral worshigt could be revoked
or dissolved by the descendents. Cheung J accdpecbmmon opinion
of the experts of both parties, who incidentallyrevalso the same expert

witnesses in the present case. Cheung J heldi&t 59

“All the experts agreed that even if the land i®jeat to an
ancestral worship trust, his male descendants cdisiegard
such trust and divide the property amongst thereselvThe
division must be done with the unanimous consenalbthe
membersTang v Tand1970] HKLR 276 Chu v Chu[1968]
HKLR 542 andKan v Kan[1987] HKLR 516.

This part of the decision was not challenged bypagies when the case
was brought before the Court of Final AppeaRm Lau Wai Cha(@000) 3
HKCFAR 98. The Court of Final Appeal held at 106G:
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“This alternative argument is based on a rule ah€s$e law and
custom which is not itself in dispute. Under Cls@daw and
custom, property endowed in perpetuity for the peep of
ancestral worship may be divided amongst the settinale
descendants if they, as the heads of allfdngs unanimously
agree to such a division. Thus may an ancestrasm trust
be dissolved under Chinese law and custom.”

On the basis of these dicta, Mr Shum submits tlaat bound by the Court
of Final Appeal decision iRRe Lau Wai Chato apply Chinese customary
law in deciding whether the compensation moniesishbe distributed in
accordance with the 1982 Agreement just as the tGufuFinal Appeal
would allow an ancestral worship trust to be digsdl under Chinese

customary law and custom.

39. | must confess | have difficulties following Mr Sinis
argument. IrRe Lau Wai Chaua testator divided some of his land in the
New Territories into nine parts in 1932 and 1938heparts of which were
registered in his eight sons’ names, while thempurt was held on trust
by three of his sons for him. After the testatodsath, dispute arose
amongst his sons. Then under a deed of familyngerment made in 1946,
the sons sub-divided the land held on trust fottéiséator into nine portions,
with each of the son taking possession of one gqqodind leaving the ninth
portion held on trust as common property for ameésworship. The
qguestion for the court was about the division a$ thnth portion of land
and compensation monies in respect of parts ofpiidion which had been
resumed by the Government. It was held that th&6 ldeed of family
arrangement was valid as no ancestral worship hagtbeen established
by the testator during his lifetime. Thus, it mmediately apparent that
quite apart from the fact that the above dictahef Court of Final Appeal
and the Court of First Instance were clearly obiteey were concerned

with land held in trust for ancestral worship amat with compensation.

(&
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There is no doubt that Chinese custom and custongdrywere applicable
to such land under section 13(1) of the NTRe Lau Wai Chaulid not
decide anything about compensation or Letter B clwlaccording tdan
And Kanare not land. Kan And Kanwas quoted by the Court of First
Instance, though not referred to by the Court afaFiAppeal. There is
nothing to suggest that it has been overruled byGQburt of Final Appeal.
It is therefore impossible for Mr Shum to make amfum leap by applying
dicta which are only applicable to land in the Néwerritories to
compensation which is not land. | shall revisggl data on another legal

argument advanced by Mr Shum.

40. In conclusion, | find that section 13(1) of the NT® not
applicable to the compensation; but to the mesrdditpin the bank
accounts of the Tong and to the surplus income imethe 2002Pai-ji.
Hence, the system of law to be applied to the corsgion is Hong Kong
law and that to be applied to the mesne profithm Ibank accounts of the
Tong and the funds used for the 20R&-ji is Chinese customary law and
custom. The conclusion that different systems oW lapply to
compensation which is converted from land and tdaldncome or mesne
profit issuing out of land may appears conflictindggut the anomaly is
consistent with section 13(1) of NTO and the autles. This anomaly
may be reconciled on the basis that in the casendél income, the income
is still attached to existing land held in perpstdior the present and future
generation, whereas in the case of compensatienatid has extinguished.
In respect of compensation, which is governed bywdH&ong law, the
common law rule against perpetuity is dis-applied being unjust and
oppressive, whereas in respect of rental incomenagshe profit issuing

out of land, to which Chinese custom and customagkit apply, the
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common law rule against perpetuity is not appliead it is not a concept

known to Chinese customary law.

THE APPLICABLE LEGAL PRINCIPLES UNDER HONG KONG LAW

41. | do not intend to set out in this section of thdgment all the
legal principles under Hong Kong law which are aaille to the 1982
Agreement or would be applicable to the 20@&-ji (if contrary to my
conclusion that Chinese customary law and custamagplicable to the
2002Pai-ji). They are well known principles under the lanagency and
contract. They are all too familiar and not digguby counsel. It would
be more convenient to deal with those principlesard when | come to

apply them to my finding of facts.

THE APPLICABLE LEGAL PRINCIPLES UNDER CHINESE
CUSTOMARY LAW

42. Though Chinese customary law and custom are inzgipé to
distribution of compensation, they are applicaledistribution of the
mense profit in the bank accounts of the Tong asuliloution of the rental
income used for the 20(Rai-ji. For completeness, | shall set out in this
section of the judgment my findings of the releviagal principles under
Chinese customary law in respect of all these stibjpatters. My
approach is, firstly, to find on the basis of thxperts’ evidence what legal
principles under Chinese customary law relevantligposition oft'ong
property, whether in the form of land, proceeds saie of land,
compensation for compulsory acquisition of landtaéincome or profit
issuing out of land, were applied in ancient Chifden, | shall test those

legal principles which | have found against decidedes in Hong Kong



Mt

-36 -
and consider how those principles were appliethéHong Kong context
under the NTO and if those principles have evoldgférently during the

ninety-nine years while the New Territories werel@mBritish rule.

Chinese customary law applicable to dispositiotiarfg land

43. Before considering what principles under Chinesgtamary
law are applicable to distribution ¢bng property, | must remind myself
of the nature of this ancient Chinese institutidrancestral land-holding:
see Mills-Owens J's dicta ihiang Kai-chung and another And Tang Chik-
shang and Otherat 279-280 quoted in paragraph 11 above. As &b h
in that case, &soor t'ong is a mode of devolution unknown to the English
common law which is preserved by section 13 ofNA©® and to which the
rule against perpetuities is inapplicable. It idgra@st and the registered
managers are trustees within the meaning of thetdeuOrdinance. These
dicta have been quoted and adopted in many subseglerisions,
including Kan And Kanand Leung Kuen Fai and Tang Kwong Yu (or U)
Tong or Tang Kwong Yu T$2002] 2 HKLRD 705. These characteristics
of this ancient form of institution are now firmggtablished.

44, It is the common opinion of both Professor Changl an
Professor Dicks SC that land held by tise or tong are meant to be
inalienable, indivisible and perpetual and bothkhieg andQing imperial
legal systems gave specific protection to suchafyee endowment and
ritual property by making fraudulent or improperesaf such land a
criminal offence. The®iLi () of the 9" Juan (3%) of the Qing Code
(Da Qing Lu L) (ki) enacted in the™Syear ofYongzhend#EiE) in
1726 and amended in th& §ear ofQianlong (#[%) in 1741 prohibited

covert sale by descendants of collectively-ownedumtain land where

T
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ancestral graves were situated and prescribed Hraarg to a distant
frontier for military servitude as the punishmeat such infringement. In
the 2f' year ofQianlongin 1757, a further'6Li was added, imposing the
same punishment for wrongful sale of ancestral emdent land for
sacrificial purposes amounting to fifty acres orrenand lesser penalties
for wrongful sale of smaller sacrificial estates fdharitable as against
sacrificial purposes and for sale of ancestralshafithout authority. As
noted in;Zk## at pages 184-185, many clan charters also spdbifica

prohibited fraudulent sale of clan property.

45. However, theQing Code is silent as to whether such property
could be lawfully sold with the clan’s authorizatio This is where the two
experts differ. According to Professor Dicks SGsiclear from the text of
the 8" Li that by 1757 at least, sale of lineage endowmeassin itself not
necessarily criminal, notwithstanding that suchawuents were almost
always intended by their founders to be perpetiisd. was of the opinion
that such sales were wrongful and illegal if mad@hout the authority of
the lineage to which they belonged, but could niedess be lawful if
unanimously consented to by heads offtngs He referred to Appeal No
771 of the 4 year of the Republic of China (1915) of the Li Yuan(k#
ki), the first supreme court of the Republic of Chihaing the year 1911
to 1927, in support of his opinion. In that caseapplying the 8 Li of the
Qing Code as part of theaw Temporarily in Force in the Republic of
China pending enactment of the relevant books of thel Ciede in 1930,
theDa Li Yuansitting in Peking held as follows:

“Sacrificial property (sichant /) has the characteristics of co-
proprietorship, the right of ownership belonging @b the
branches (fong) of the same lineage. In view sfpitirpose,
maintaining the sacrifices to the ancestors, [spobperty]
should be preserved in perpetuity and it is notmpssible to
dispose of it for arbitrary reasons. Generallg, ithstrument by
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which the sacrificial property is appropriated @ng some
form of wording such as “in perpetuity never to dpgen in
dian (it)”or sold (yongyuan bude dianmaitiz A 75 i )"
However, an examination of our country’s customéaw
[shows that] when circumstances of necessityZ %) arise
(for example where descendants encounter econcandsiip
or where serious complications develop in the mamant),
such sacrificial property, with the unanimous agrest of all
the branches [of the lineage] can neverthelessviged, given
in dian, sold or made subject to any other forrdisposal. The
customary rule is in no sense contrary to the puhterest and
does not conflict with any other mandatory provisiof law.
The object of the provisions relating to fraudulesatle of
sacrificial property in théaw Temporarily in Forcemoreover,
is only to prohibit fraudulent sales, the expressitvaudulent
sales” meaning private unauthorized sales by psrkawing no
power to sell the [property in question]; for exdepa sale
which has not been approved by all the branchethfpfineage]
but has been effected by only one or some of tladbhes,
would certainly fall within the rule on fraudulerdales.
However,if the unanimous agreement of all the branches has
been obtained there can be no question of a frawehilsalé

(Words in square brackets supplied in translatigly emphasis
added).

46. Three points emerge from the above judgment. I¥iitste Da

Li Yuanconstrued the"sLi as prohibiting unauthorised or fraudulent sale
of clan property by one or some of the membershefdlan but did not
prohibit sale with the unanimous consent of all tiranches orfongs
Secondly, théa Li Yuanrecognised and confirmed the principle that clan
property was meant to be indivisible and inalieeabThirdly, according to
established Chinese customary law, under circurostanf necessity, clan

property could be sold if unanimously consentebytall thefongs

47. Professor Chang queried th2a Li Yuans finding of an
established Chinese custom of sale of clan progsrtynanimous consent
on the basis that most clan charters had provigpooisibiting division and

that such custom as suggested or found byDthd.i Yuanwas neither

—
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frequent nor widespread. His opinion was thatlas property was meant
to be indivisible and inalienable, it could notlae/fully sold, not even by
unanimous consent of all members of the clan apamswishes of the
founder. | respectfully differ from that view. @&a Li Yuanwas not
referring to a general custom of sale of clan priypgy unanimous consent
as of right, but the custom of sale under circumsta of necessity by
unanimous consent. Furthermore, the finding byD@aelLi Yuanwas a
finding of contemporaneous Chinese customary lad raot a finding of
Chinese custom. | think tH2a Li Yuansitting in China almost a hundred
years ago applying contemporaneous Chinese custdemarmust be in a
much better position to find out what the Chinesstamary law and

custom were than us in Hong Kong a hundred ye&es. Iandeedgy%/%“

ER e i# edited by Dr James Hayes contains a number of eeanub

sales of clan property to meet circumstances oésgty including, the
need to relieve the descendants from hardship bhadnéed to pay for
litigation expenses. Such a custom made good eacdigal sense. | have
no doubt the Chinese customary law principle thaig or tso property
may be sold under circumstances of necessity andhbéyunanimous

consent of its members existed in ancient China.

48. The precise requirement for consent is a mattersahe
controversy. In Appeal No 977 of th& gear of the Republic of China
(1915), theDa Li Yuanheld that while normally for disposition of clan
property unanimous decision by all members of tha was essentialH

B DA IR N 4 il 2 5 A 3CEAF) , in practice such a decision could be
valid if there was an established local custom g@ravision in the clan’s
charter permitting the decision to be made unanstydoy the heads of the
fongsjointly representing all the members of the clarbp a majority of

the clan members at a meeting called jointly by tleads of thdongs
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Professor Chang queried the appropriateness ofdégingdocal custom and
clan rule priority over the general principle ofsgosition only by
unanimous consent. With respect, | consider thasaa of theDa Li
Yuanlogical. Atsoor t'ong was the creation of the founder who set aside
property for the purpose of th&o ort'ong. It must be up to the founder to
dictate its charter, including rules as to how tke or tong may be
dissolved and its property disposed of. Evenekthrules were contrary to
the general principle of disposition only undercamstances of necessity
and by unanimous consent, these express rulespraisil. Indeed, it is
Professor Chang'’s evidence that while some cldowadl clan property to
be disposed of if all clan members unanimously dke¢o do so, a few
clans even allowed a majority of the members tthéosame: see’ /¢ 7y
HE IR £# (1924 Taipei) at page 1562 an#dk # % at pages 185 -
186. If, in the absence of provisions in the atrapermitting disposition of
clan property, local custom allowed such decismbé made unanimously
by the heads of th®ngsjointly representing all the members of the clan o
by a majority of the clan members at a meetingedabintly by the heads
of the fongs such customary rule must apply as something ¢joss
without saying. But in the present case, themoievidence of any such

local custom.

49. In that appeal, th®a Li Yuanrecognised the principle that
disposition of clan property could only be effectedunanimous decision
of all members of the clan. | think the custoncohsent by heads of the
fongscould be explained as Professor Dicks SC suggestethe premise
that it was normally possible to infer such conskom the unanimous
consent of the heads of tfengsand the meeting of the heads of thegs

was the occasion when such unanimous consent vaisedb.
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50. In Appeal No 1849 later that year, tBa Li Yuanwent as far

as to hold that where consent was unreasonablyhaldhby afong for
private gain to itself, thBa Li Yuancould upon petition by the othkEmgs
permit the division of clan property. Professola@f had doubts about any
such majority rule which is a concept unfamiliarthhe traditional Chinese
mind. | do not think | need to express any viewtlois decision. This is
because in the present case, all the members &“theng oppose to the
1982 Agreement and the 20@ai-ji, while there is no dispute that the
heads of the other fodlongshad unanimous consent from their respective

members to enter into the 1982 Agreement and teertak 200Pali-ji.

51. | therefore find that under Chinese customary |&wng
property is indivisible, inalienable and perpetuials held by the’'ong for
the benefit of its present generation and all Rigenerations, it may not be
disposed of unless under circumstances of neceasily then only by

unanimous consent of all its members.

Chinese customary law applicable to distributionpobceeds of sale or
compensation from compulsory acquisition of t'ozgd

52. On the question whether there was any Chineseroasydaw
or custom regarding distribution of proceeds oesar compensation for
compulsory acquisition dko land, neither expert could offer any evidence
of such law and custom. Professor Dicks SC framkignitted that he has
never come across any case whseland was sold for the purpose of
distribution amongst its members and that he wasvare of any unwritten
rule or norm which enabled, authorised or permitdestribution of such
proceeds, adding that such a case would be unushialthe other hand,
Professor Chang, approaching the matter from firstciples, was of the

opinion that such distribution was not permissiloheler Chinese customary
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law and he was unaware of any custom providingdeh distribution. His
opinion was that as a matter of basic principde,land was meant to be
inalienable, indivisible and perpetual for the ps@ of worshipping
ancestors and for the benefit of the present anundgenerations. It could
not be disposed of unless under circumstances adssey and then only
by unanimous consent of every member oftze Thus, just as members
have no right to dispose ¢fo land, they have no right to distribute the
proceeds of sale of such land.tdbland was sold under circumstances of
necessity which were financial, the proceeds of salould be applied to
meet those circumstances. If the sale was mader emdumstances which
were not financial, the proceeds of sale shoulddmevested in land or
otherwise held by theso.

53. Professor Chang agreed that while compulsory atigmdad
dispensed with the need for circumstances of négdssforet’ong land
could be sold, existence of such circumstancesew®nheless necessary
before compensation or proceeds of sales couldstdbdted. He said that
in the absence of circumstances of necessity, wimatle the distribution
inevitable, such compensation should, in principkereinvested in landed
property. However, Mr Shum referred me to thedlwlhg exchanges
which took place between him and Professor Chandewinder cross-

examination:

“Q1l: | see. So you are saying actually, if Idarstand you
correctly, the Da Li Yuan’'s decisions were the fina
decisions because they are supreme court, yes?irAnd
our case it was not about disposal of propertiealse
the properties were compulsorily resumed by the
government, yes?

Al: Yes.

Q2: And therefore the bit about the first decisiorabout
compelling reasons - are not applicable in thisecas
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because they had no choice. The government restiraed
land. Why talk about compelling reasons?

A2: But that is compelling reason.

Q3: | see. The fact that the government compilyso
resumed those land was the compelling reason uhder
first decision to you.

A3: Yes.

Q4: And therefore, if the first decision wash® followed, the
only thing left behind to be satisfied would be ninaous
consent.

A4: Yes.

Q5: Is that your evidence?
A5:  Unanimous.

Q6: Is that your evidence?

A6: Yes.

Mr Shum argues that from these exchanges, Profédsang seemed to
have admitted that in the case of distribution admpensation,
circumstances of necessity is not a necessarygréion. | respectfully
differ. Obviously, Professor Chang was directing inind to the issue of
disposition of land and not the compensation framjgulsory acquisition
of land. That was why in answer to Mr Shum’s secqgnestion quoted
above, Professor Chang unhesitatingly replied ¢batpulsory acquisition
provided the compelling reason, i.e. the circumstarof necessity. Hence,
when Mr Shum put his very critical fourth questidProfessor Chang
agreed that the remaining issue was unanimityalllfairness to Mr Shum,
his question was in the context of the facts of present case, i.e.
distribution of compensation. But Professor Chabgiously overlooked
the context in which the questions were asked admacted himself
because of the repeated reference to dispositidanaf. Had the fourth

question been put more explicitly by referring tostdbution of

(0]
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compensation, the misunderstanding would not hassera However, in
the total context of Professor Chang’s evidencehasdemeanour, | do not
think by reason of the above exchanges he hasctedrrom his views as |

understand him.

54. Referring to the practice of dividing up compensatiand
proceeds of sale dfo property, Professor Chang said that such practice
was wrongful, being a violation of the law and afitbn of the very purpose

of thetsa He explained that the practice was allowed tatinae on the
basis of practical reality because members ofdbbadde factopower, as
opposed to lawful authority to do so, in the abseofcopposition as such
distributions had always been by unanimous consketadded that if one
day one member dongwoke up and realised the wrong and wished to put
it right, such practice should stop. This view v@és echoed in a number
of Hong Kong decisions: see for exampl@ang Kai-chung and another
And Tang Chik-shang and otheas320 per Mills-Owens J and ikan and
Kan at 539 per Deputy High Court Judge Robert Tang e then was.

55. As a matter of principle, | must agree with ProfgsShang’s
view. Tsoland was meant to be inalienable, indivisible gedpetual for
the purpose of worshipping ancestors and benetii@fpresent and future
generations. T'ong property is not an absolute gift to any particular
member or generation. The land is held byttteg for the benefit of the
present generation and all future generations. e&mber only has an
interest in the use and benefit of the property anly for as long as he
lives. The property is held by the&ong in perpetuity for all future
generations. Any appropriation tbng property to the present generation
would have the effect of depleting thieng of its property for veneration

of the common ancestor and for the use and bewéfithe future



Mt

- 45 -
generations. Such distribution is contrary to fhepose for which the
t'ong was set up and is destructive of ttheng. Hence a very narrow
exception is created under the principle which psrialisposition oft’ong
property under circumstances of necessity and layiamus consent of all
its members. As | see it, unanimous consent alsneot sufficient to
secure perpetuity of the land-holding. It is owlge of the safeguards
against arbitrariness of the majority of the prégmmneration in trying to
appropriatet’ong property to the present members to the exclusiche
future members. The more important safeguard eés rédguirement for
circumstances of necessity as a pre-condition béfamg property may be
disposed of. The existence ot'ang is tied with the preservation of the
t'ong’sland. If the land is sold, the proceeds distridudad not reinvested
in some other landed property, there will not b&igent property to
generate enough funds in future for ancestral worshThe t'ong will
extinguish and the future generations who werengitd to benefit from
the bounty of the founder will be deprived of thieenefit. Therefore, in
principle, as Professor Chang said, the proceedsat# oft'ong land
should be reinvested in other land, otherwise trgicued existence of the
t'ong will be jeopardised and the rights of the futuemrations prejudiced.
This is particularly so, bearing in mind that itvee was the founder’s
purpose that any particular generation or membeuldhhave an absolute
right to his bounty to the exclusion of the futgenerations. Therefore,
the proceeds of sale 8bng land should not be distributed, but should be
reinvested in other landed property instead orretise held by thé¢'ong if
not so reinvested. In the case of compensatiocdorpulsory acquisition
of land in modern times, the compulsory acquisititas provided the
circumstances of necessity which make the dispositievitable, but that
does not mean the compensation should as of cbardestributed amongst

the members. The compensation should likewiseebesested in other
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landed property or held by th&®ng for the very purpose for which the
t'ong was set up. | therefore find that the true ppheciunder Chinese
customary law is that proceeds of sale and compensiaom compulsory
acquisition oft'ong land should be reinvested in land or otherwise lhgl
the t'ong and if not so reinvested or held, it may not b&rdiuted to its
members unless under circumstances of necessitchwhmake the
distribution inevitable and then only by unanimocsnsent of all its

members.

Chinese customary law applicable to distributionvimy of pai-ji

56. According to Professor Dicks S@ai-ji is a clan matter, i.e. a
matter of internal management of tfeng. He made it amply clear that he
was not fully appraised of what goes on in Tang Kgv&’u Tong and was
not in any position to give evidence abqat-ji. He was of the opinion
that as the Tong had no written rules, customalgsrassumed crucial
importance and the existence and content of sustomary rules within
each such lineage or clan is a question of fatterathan a question of
Chinese customary law. He could not offer any exe@dence on how a
court in traditional times would resolve disputdsoat pai-ji, but could
only speculate that a magistrate would just seedptirties back to resolve
their differences. Thus, distribution of surplental income by way of
pai-ji is not a matter governed by Chinese customary lkiws a matter of
internal management for thi®ng. If thet'ong has no written rules about
distribution of incomepai-ji is a matter to be determined by the custom of
the tong. The existence and contents of such custom igrotial

importance.
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Decided Hong Kong cases on Chinese customary law

57. Now | turn to examine local decisions on Chinesstamary
law and custom as they were applied in the Newitbeiegs. The Chinese
customary law and custom as had been found in quevdecisions are
aspects of our local laws which | am entitled tcetgudicial notice of. see
Wong Yu Shi v Wong Ying Kugr®57] HKLR 420 at 438-440, per Hogan
CJ and Gould J (Full Court) anteung Chi Ding and Others v Yeung Tse
Chun[1986] HKLR 131 at 137G-138B, per Liu J, as hentheas. The
exercise will enable me to find if at all the Clseecustomary law and
custom which | have found existing in the 1900sehavolved differently

while the New Territories were under British rule.

58. Mr Ho SC, counsel for the Plaintiffs, referred nte dome
useful decisions. The first one T&ng Kai-chung and another And Tang
Chik-shang and otherghich | have referred to above. In that case, the
common ancestor had six sons, each of them fornsaparaté¢’'ong. He
divided his land into nine groups with six of theogps formed to
correspond with the sitongs Those six groups of land were not
appropriated to each of th#ongs but were managed by th&ongs in
rotation with the object of enjoying equally theame from the six groups
of land. The other three groups were the worshgpgyroup, the research
group and the education group which ceased to @xid4®46. The two
plaintiffs sought partition of the siKong groups of land based on the
English Partition Acts 1539 and 1540 which thenligdpto Hong Kong by
virtue of the Application of English Laws OrdinanceMills-Owens J
refused the application holding that a member eftfo could not seek
partition of thetso property against the wishes of other members as a
partition would be destructive of the social stanetof the clan. Mills-
Owens J said at 319-320:
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“| think the witness (the 4 defendant) finally agreed that there
was a distinction to be drawn between the saladd in the
Worshipping group and the sale of other lands énTiko; lands
in the Worshipping group would never be sold oreothse
voluntarily alienated, whereasther Tso lands might be sold
but only if it served a good purpose.g. to raise fund for
educational purposes such as building a schoa mise funds
for repairing tombs, see p.318]; and any salellioases, being
subject to the agreement thereto of the memberghaf Tso
assembled in a family meetind\s | gather, any such meeting
would not have the precision of, say, a companyetitdders'
meeting. Clearly there would be members of the Stsgoung
as to be unable to speak for themselves, veryylikdlsent
members also; and it appears that the views dfatindy elders
would be, if not paramount then at least of considie weight.
As | gather, also, such dealings as letting oriteg¥so lands
are subject to agreement in a family meeting. Hab although
the managers are invested with absolute powersrssition
15 of the N.T. Ordinance, and so far as intendunglpasers are
concerned that is all that matters provided thedL&fficer
consents, their decision to exercise those poweesy matter
is in fact controlled by the clan assembled in fgmi
meeting. ...

As | gather further, thdistribution of part of the proceeds of
sale or other alienation of lands on a per capitads is a
recent innovation In this regard | feel impelled to the
conclusion that distribution on a per capita basisnot a
product of the evolution of custopbut rather the product of a
bargaining or negotiating process carried out & ¢burse of
the deliberations of the family meeting whetheratpee to a
sale or other alienation. | feel impelled alsahe conclusion
that whilst lands of the Worshipping group wouldvee be
voluntarily alienated, there is not the same irtiohi against
sale of other lands of the Tso and that, if neagssiae family
meeting would “adopt” some good purpose if it wasited to
sell; in other words, whilst paying lip-servicedastom, custom
would not be allowed to stand in the way of an atgeous
sale, whether advantageous to the Tso as a whole or
advantageous to individual members by reason anded
distribution of moneys per capita.” (my emphasided)

59. Though it could be argued that the distinction lestmw
ancestral worshipping land and other land mighaloeistom of thésoin
that case and is not of universal application, thigtinction does not

feature in the present case. The principles oin€de customary law
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revealed inTang Kai-chung and another And Tang Chik-shang athers
which may be relevant to the present dispute are:

¢ (1) that a single member may not seek partitiotsof
b property as that would be destructive of the social
structure of the clan;
E
(2) that ancestral land other than worshipping land
- might only be alienated if it served a good purpose
© (3) that the decision whether to alienate was to be
H made in a family meeting; and
| (4) that distribution of proceeds of sale or other
alienation oftso property on a per capita basis is a
’ recent innovation and not a product of evolution of
K custom.
L The first three points are consistent with the @eencustomary law | found
M from the thredDa Li Yuandecisions. The second point is a corollary of the
principle that ancestral land might only be disglbbsEunder circumstances
N of necessity, though good purpose is wider thazuonstances of necessity.
o Implied in the first and third points is the pripl& that disposition afong
property may only be made upon unanimous consenb &ngle member
i may seek partition afong property. In addition, in connection with the
0 fourth point above, Mills-Owens J noted that inlitgawhile paying lip-
service to custom, custom would not be allowedtéamd in the way of a
R sale oft'ong or tso land for practical reasons, including the integdin
s distribution of the proceeds amongst its members.
T
U
\%

—
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60. In Kan And Kan some land of théso was resumed by the
Government and compensation in the form of cashLatigrs B was paid
to thetsa The plaintiffs’ application for partition of lanbelonging to the
tso was dismissed. After a thorough review of theharties and the
evidence before the court, Deputy High Court JuBgbert Tang QC, as
he then was, concluded at page 537 that under €hinastomary law
disposition or partition ottso land in the New Territories required the

unanimous consent of all members of s

61. The learned judge also considered the principleCbinese
customary law as it was applied outside Hong Kokt was referred by
Professor Dicks SC, who also gave expert evidamtieatt case, to the 1928
gazette of the Chinese supreme court in Nankingw (kmown as
“Nanjing”), which was then the highest judicialbwnal of the Republic of
China, recorded e Droit Chinois Moderne No 1published in 1933.
The learned judge accepted the following summarghefatio decidendi

as announced by the supreme court in Nanking:

“[When] the members of a clan dispose of fieldsafged with]
sacrifices [to the ancestors], the question is ohdassets]
which have the character of collective propertyg tonditions
of validity [of such an act of alienation] are, matlly, that it is
a case of necessity, and that the unanimous cormgetite
members of the clan has been obtained. Howeveby; Viirtue
of local custom, the heads of all thengsacting collectively
have the capacity to represent the members as & whohe
execution of an act of alienation; or if, [whengtheads of all
thefongshave summoned a general meeting of the clan,dhe a
of alienation [can] be decided upon by a majorityates; or if
the act of alienation, once effected, has been esulently
ratified by the clan as a whole; [an act of ali@ratmade in any
of these circumstances] must be recognized as.Valid

62. The learned judge was then referred to anothesidecof the

supreme court in Nanking, namely decision No 5thim 18" year of the
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Republic of China (1929) which dealt with renunicat of a right of
redemption and in which the supreme court held theth redemption
would only be valid if all théongsof the clan had given their consent. In
that decision, the supreme court in Nanking mowedyafrom the consent
of all members to the consent of all loemgs The learned judge took the
view that despite the difference between the twosiens, the emphasis
was nevertheless on unanimous consent, thougleitatter case, the units
to give such consent, were tlengsrather than the individual members.
He drew the inference that in giving consent, foags must have

ascertained the wishes of its own members.

63. After referring to the Chinese customary law asliadpin
Vietnam, the learned judge concluded at page 536 @8 a matter of
Chinese customary law, as applied in China, disjeosof tso property by
sale, must be by the unanimous consent of memletse ¢so subject to
local customs to the contrary. He could find nedemce of any local
custom in the New Territories permitting sale ottise than by unanimous
consent and concluded at page 537 that the custdavarapplicable in the
New Territories is the same. In his conclusionpfagle no mention about
the general rule thasoland may only be disposed of under circumstances
of necessity, but that must be implicit in his dos®on. All the decisions
of the Da Li Yuanand the supreme court in Nanking he referred tcewe
made on the premises that disposition of clan ptgpsas a matter of
necessity. The learned judge could for no reasawve hexcluded this
common and essential element from his finding oh€se customary law.
This is understandable as the focal point of dspntKan And Kanwas
about unanimous consent. This is obvious wherehed judge said at
page 539 that he did not think there was any CRirmestom permitting
sale or distribution as such. The legal princigle€hinese customary law
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which | have found on the basis of tha Li Yuandecisions and the expert

evidence are the same as those found by the leprdgel.

64. Then, the learned judge went on to consider thendda
customary law applicable to distribution of compais in the case of
compulsory acquisition. He dismissed counsel'siargnt that no consent
need be given by members of tts® as to division of the compensation.
He said at 538E:

“I am unable to see why that should be so. | belthe rationale
behind the requirement of unanimous consent fag e&lTso
land is that Tso land is meant to be kept in peiipgtjust as all
Tso assets are meant to be kept in perpetuity endhaant to
benefit generations to come. For that reason Iseeno valid
distinction between sale of a capital asset andlistelbution of
capital. Both are exceptional acts which shouldune
unanimous agreement of all Tso members. In myiopjnt
will be very mischievous, in the absence of compglleason,
for the court to hold that in the case of resumptamy member
could put an end to the Tso by demanding distrdouso that
he could effectively compel the dissolution of Ts®.”

| believe the “compelling reason” referred to by tlearned judge in the
above dictum is synonymous with the “circumstarafasecessity” referred
to in theDa Li Yuandecisions. Thus, the principle of Chinese custgmar
law as found by the learned judge is that neitbetand nor compensation
therefrom may be disposed of except under circumstof necessity and

then only by unanimous consent of all the membgtisedso.

65. The learned judge then went on and made the fatigwi
observation at 539B to F:

“I am of the opinion, just as a member may notdoacsale, nor
a partition (regardless of s.15), a member maycootpel a
distribution, as a matter of Chinese customary law.

In my opinion, what one member cannot do, a migjoof
members cannot do either. ... Dissolution by tmans

M

(0]

Q



Mt

- 53 -

consent might have been tolerated on the basistlierat was
no legal sanction against it and of course there m@one to
object.

. But | believe the true rule is that there bamo distribution
without unanimous consent of all Tso members ardnaly
meeting is where such unanimous consent may ba.give |
am not saying that as a matter of Chinese custainitmition
may take place provided there was unanimous congeather
my decision is a negative one, namely, that themoi Chinese
customary law, proved to my satisfaction, which igdoentitle
any member or any number of members to demandhbdison
such that a court seized of the matter would eeftine demand.
| do not think there was any Chinese custom peingittale or
distribution as such. Though in the absence obsippn there
will be no one to stop it ...”

66. Like Mills-Owens J, Deputy High Court Judge Robé&ang
QC, as he then was, was remarking on the somewvdthtresality that
although under Chinese customary leeng land may not be sold and the
proceeds of sale distributed except under circumst of necessity, such
sale and distribution was allowed to happen agdimstwishes of the
founding ancestor because there was no one to rgrévieEom happening
when it was the common desire of the present mesntwershare the
proceeds of sale of ancestral property or compemstd the exclusion of
their own descendants. This was indeed what hagbenthe present case

to the sale of Letter B and the distribution ofqgaeds of sale in 1976.

67. In respect of distribution of income, Deputy Higbutt Judge
Robert Tang QC, as he then was, held at 543D:

“As for relief of poverty, that no doubt depended iadividual
circumstances.

However, was that the custom?

| asked Mr Dicks, how he thought a Chinese magdestraight
have reacted if the same problem had been subngteon. He
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said quite fairly that he thought the magistrateuldchave sent
the litigants back to their villages for concilmt. Such was the
traditional Chinese way. And according to Mr Loithwhis
extensive experience in the New Territories, suEnss to be still
the custom in the New Territories. He tells me &adcept that
there is a strong desire for consensus and harmwadalthough a
Tso might not reach agreement at once, they wooiltdiraue to
try until they do reach agreement. At times, thiscess may
take years.”

Thus the learned judge also accepted the evidehBeotessor Dicks SC
who also gave expert evidencekian And Kanthat distribution of income
Is at’'ong matter which is governed by custom of tlmag but not Chinese

customary law. Given the strong desire for consersd harmony, the

custom is in favour of unanimity.

68. The learned judge also made a further finding @nldasis of
the evidence before him that he was unable to doma@y concluded view
as to whether there was any custom of per capstailwlition either in that
case before him or in general in the New TerririeHe thought such
custom could never have existed as it would berapnto the purpose of

setting up theésoort'ong. He said at 546E:

“My conclusion is that | do not believe it has besstablished
that a certain and continuous custom of sufficiantiquity
existed in the Tsang Pak Long Village so that | nuegide this
matter on the basis of some custom which is genertale New
Territories and not on the custom of a specifialiyg.

| must turn to consider whether there is evidepn€esuch
custom in the New Territories. On the evidence aveh
reviewed above, | do not believe it has been prowedhe
degree of certainty required that there was sucisgom. | am
mindful of the observations of Mills-Owens, J., hewer, it

seems to me clear that even though per capita thstion

might have been a comparatively recent innovatighere is
no evidence of a custom that the distribution ofooeeds of
compensation should be per stirpes

Nor am | satisfied that the evidence of Professimk® shows
that there was such a custom in Chih#ink it is not possible
to talk of a custom in this context since distriboh was not
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supposed to take place at all. | do not believey asuch

“‘custom” would have been recognised or enforced agy

Chinese court. More likely, the litigants would have been sent

away with the admonition that sale of Tso land istribution

of proceeds of sale of Tso land or of compensatias impious

and the court would have none of it.” (my emphasided)
Neither Professor Chang nor Professor Dicks SCdcotfer any expert
evidence of the custom of distribution. | thinletiearned judge must be
right. It is just impossible to have any customdstribution of proceeds
of sale oftso property as such property was intended to beenable,
indivisible and to be held in perpetuity for geniena after generation. |

respectfully adopt that finding of Chinese custoyraw.

69. Kan And Kanhas stood the test of time. It has been cited and

adopted in many subsequent decisions of this CmettydingLeung Kuen
Fai and Tang Kwong Yu (or U) Tong or Tang KwongTgoin which the
same Tang Kwong Yu Tong was a party. It confirmg fmding of
Chinese customary law as it was in the 1900s anfirots that the law has
not evolved any differently while the New Territesi were under British
rule. It confirms that the same legal principlgplaes to compensation as
to disposition ot’ong property. It also confirms that distribution afrplus
income by way opai-ji is a matter of internal management of tleag to
which Chinese customary law is inapplicable, butciwhn the absence of

written rules is governed by custom of theng.

How might custom be modified under Chinese custphasr

70. | now turn to examine how Chinese custom might lodifred
or varied under Chinese customary law. Kian And Kan Deputy High
Court Judge Robert Tang QC, as he then was, hatdatbustom must be

immemorial, certain in respect of its nature gelhes well as in respect
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of the locality where it is alleged to obtain arie tpersons whom it is
alleged to affect, and must have continued withatgrruption since its
immemorial origin. Neither Professor Chang norf@sor Dicks SC differ

from the above views.

71. | respectfully adopt that finding of Chinese custoylaw by
the learned judge. However, | would respectfuttg ahe following gloss
to the learned judge’s finding of the law. Implic these characteristics is
the concept that a custom must have an obligatmgeffrom within the
custom itself which is derived from continued praetwithout interruption
since time immemorial so that the persons in tleality whom the custom
is alleged to affect must feel it an obligatiorctmform as if it is a norm of
human behaviour or practice within that localityence, a practice which
is the result of a mutual agreement cannot be degiaas a custom as it is
not the result of observance of a norm which pessorthe locality feel it
obligatory to continue to behave in that particuteanner. Furthermore, if
the practice is the result of an agreement, it medhers are free to agree
otherwise and the element of certainty is missifige other gloss is that a
custom is living. It may evolve with changing sdcieconomical and
political conditions. The course of evolution i¢oag one. A new custom
Is said to have evolved or an old custom modifiethe evolving custom
has acquired the above characteristics. But byeitg nature, an evolving
custom or a particular aspect of an evolving custoray not have
immemorial existence. However, to have the forca ofistom, an evolving
custom must have at least had a substantially pemgpd of existence and
recognition so that the persons whom this new conssoalleged to affect
would feel it an obligation to follow in preferent®the old one. Whether
a practice had a substantially long period of exisé and recognition as to

gualify as a newly evolved custom is a questiofaot.
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A summary of the applicable Chinese customary law

72. In summary, | find that the following are the piiples of

Chinese customary law which may be applicable eégttesent case:

(1)

(2)

3)

(4)

(5)

tong property is meant to be indivisible,

inalienable and perpetual;

t'ong land may not be disposed of except under
circumstances of necessity and by unanimous
consent of all members of th&®ng, no single

member may compel partition or saletohg land;

likewise, compensation from  compulsory
acquisition oft'ong land may not be distributed
among members of thd’ong except under
circumstances of necessity and by unanimous
consent of all members, no single member may

compel distribution of compensation;

distribution of surplus rental income or profit
Issuing out oft'ong land for the purpose opai-ji

Is a matter of internal management of tteng

and not a matter subject to Chinese customary law,
it is governed by rules, if any, or by custom o th

t'ong, if there are none;

a custom must be immemorial, certain in respect
of its nature generally as well as in respect ef th
locality where it is applied and the persons whom

it is alleged to affect;
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(6) a custom must have obligatory force from within
the custom itself which is derived from continued
practice without interruption since its immemorial

origin; and

(7) a custom may evolve with changing social,
economical and political circumstances; a new
custom has evolved or an old custom modified if
the evolving custom has acquired the above
characteristics; to have the force of a custom, an
evolving custom must have at least had a
substantially long period of existence and
recognition, though not necessarily since time
immemorial, so that the persons whom this new
custom is alleged to affect would feel it an

obligation to follow in preference to the old one.

THE 1982 AGREEMENT UNDER HONG KONG LAW

73. In this section of the judgment, | shall considee effect of
the 1982 Agreement under Hong Kong law insofar edrildution of
compensation in the bank accounts of the Tong n€emed, which is the
system of law | find applicable to distribution cbmpensation. Then |
shall consider the effect of the 1982 Agreementegsrds distribution of
the mesne profit in the bank accounts assumingHbaty Kong law were
applicable as if the mesne profit were not landhimitthe definition of
section 2 of the NTO. Mr Ho SC attacks the vajiddf the 1982
Agreement under Hong Kong law on two fronts: ladkaathority and

duress.
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The authority point

74. Mr Ho SC’s argument on lack of authority is a vearrow
one. The Plaintiffs seek to resist the Defendardsinterclaim by raising
the 8" Plaintiff's interest in the compensation in thenkaccounts of the
Tong. The 8 Plaintiff's interest in the compensation is aruissn which
Chinese customary law is relevant. It would bdulde recapitulate Mills-
Owens J’s oft-cited dicta ifang Kai-chung and another And Tang Chik-
shang and othersat 280 that every male descendant of the common
ancestor automatically becomes entitled at birtartanterest in th€ong
land for his life-time. Thus, upon his birth shyrfter the signing of the
1982 Agreement, the™SPlaintiff has been entitled to an interest in the
Tong land and subsequently in the compensation tfmmresumption of

the land which has accumulated throughout the years

75. Mr Ho SC’s argument is premised on Tang Chik Lalatk
of authority to enter into any agreement which iisdimng on an unborn
member of the "8 fong, namely the B Plaintiff. There is no argument that
the other four managers had not been duly autltbtsenter into the 1982
Agreement on behalf of members of the other fongs Mr Ho SC refers
to two well established principles of agency qudigdhe learned authors
in Bowstead And Reynolds on Agert§" Ed, 2006, paragraphs 2-030 and
2-032. Firstly, agency authority need not be esgped and may be implied
in a case where one party has conducted himse#rtsranother in such a
way that it is reasonable for that other to infemd that conduct assent to
an agency relationship. Secondly, where one pepgwports to act on
behalf of another, the assent of that other witllm®presumed merely from
his silence, unless there is further indicationt tha acquiesces in the
agency. But Mr Ho SC argues that an unborn ispabke of giving his or

her assent to a purported agent to act on his oibékalf. He draws
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support for this proposition by arguing by way ofabbgy that a contract
entered into by a mentally incapacitated persovoidable if that person
can show that he was at the time of contractingpable of knowing what
he was doing and that the other party was awarthefincapacity: see
Bowstead And Reynolds on Agendg” Ed, 2006, paragraphs 2-009.
These are trite principles and Mr Shum did not roffiey argument to the

contrary. | agree with Mr Ho SC’s submission.

76. It is common ground that the 1982 Agreement washea
during the members meeting on 7 February 1982 whenthen five
managers as heads and representatives of théofigesigned the minutes
of the meeting agreeing to the manner of distrdyutf all future proceeds
of sale of Tong land or compensation from the Gowent for land
resumption. There is no dispute that the compamwsat the bank accounts
of the Tong is property held on trust for all memsbef the Tong, including
members who would be born after the date of th@ ¥ageement. The's
Plaintiff was born about a month after the 1982&&gnent. Hence, Mr Ho
SC attacks the validity of the 1982 Agreement am liasis that Mr Tang
Chik Lam, the grandfather of th& Plaintiff who was yet to be born, could
not have had the™sPlaintiff's authority to enter into a binding agreent
on his behalf. Mr Ho SC submits that the silentéhe 8" Plaintiff who
was then unborn cannot be taken to amount to BEnas$o the head of his
fongto act on his behalf. Likewise, th& Blaintiff could not have granted
such authority to Tang Chik Lam or being a minouldonot have ratified
such authority after his birth. Thé& Plaintiff attained the age of eighteen
on 8 March 2000, which was well after thé fong had publicly made
known to the otherfongs that they would not agree to the manner of
distribution under the 1982 Agreement. Since mitigi the age of majority,
the 8" Plaintiff has not accepted any distribution unither 1982 Agreement.
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Clearly, he has not ratified that agreement. As1882 Agreement is not
binding on the % Plaintiff, no distribution may be possible undeatt

agreement.

7. Accordingly, Tang Chik Lam and the®1Plaintiff who

succeeded him as manager and trustee are duty btaungrevent
distribution of the compensation in the bank act®wf the Tong in the
light of the 8" Plaintiff's objection. On this ground alone, thefendants’

counterclaim must falil.

78. The above would have been sufficient to disposethef
Defendants’ counterclaim. It was not pleaded kg Erefendants that the
application of ordinary agency principles under ke of Hong Kong to
the 1982 Agreement would cause injustice or opmesand hence should
be dis-applied as was the rule against perpetui§an And Kan However,
out of extreme caution, Mr Ho SC argues againstdiseapplication of
these ordinary agency principles. He submits ihtdte ordinary agency
principles are dis-applied and the 1982 Agreemafdreed by the Court,
the compensation in the bank accounts of the Tawgand compensation
to be received for future resumptions will be dmited resulting in
dissipation of the Tong’'s land-holdings. The whplepose of setting up
the Tong for veneration of the common ancestorvaslfare of the present
and future generations will be swept away and thegTdisintegrated. On
the contrary, he submits that if the Court appliee ordinary agency
principles and holds that the 1982 Agreement cabeoénforced for lack
of authority from infants or unborn members, thiegmity to the Tong will

be maintained.
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79. In my view, this beautiful and high-sounding idasal not
realistic. Though the®1Plaintiff now says that the“¥ong objects to any
form of distribution of the assets of the Tongnéver was the 3fong’s
intention to preserve the assets of the Tong wlieabjected to the
distribution. Tang Chik Lam suggested distributioh 50% of the
compensation on a per stirpes basis and the ofl8érdn a per capita basis.
During the 1982 meeting, thé' Plaintiff suggested to reduce the amount
for distribution on a per stirpes basis to 20% tah to 10%. Clearly, the
common purpose of the Plaintiffs and the Defendtdrgs was to distribute
the bounty left by their common ancestor. The oméil which divided
them was how the distribution would be to the bafstheir respective
interests. It was not until 21 January 2002 thed Plaintiffs raised
objection to distribution as such rather than thenner of distribution.
Despite this litigation, | do not believe the commg@urpose of the
Plaintiffs and Defendants has changed. The Piahavowed intention
for resisting distribution is for preserving thedgrity of the Tong. Though
lip-service as such claim probably is, | must atdepn its face value. The
Defendants have failed to show there is any parammierest which

overrides that claim.

80. Numerous examples can be found in the authoritiberev
ordinary legal principles under the law of Hong I§omere applied to such
traditional Chinese institutions. Ireung Kuen Fai and Tang Kwong Yu
(or U) Tong or Tang Kwong Yu Tdoeputy High Court Judge Lam, as he
then was, held that the concept of adverse posseapplied to land in the
New Territories and the court should not applyisect3(1) of the NTO in

a manner which allowed Chinese customary law tovgreover the
relevant limitation statutes. Mu Koon Tai And Another And Wu Yau Loi
[1997] AC 179, the Privy Council held that Hong Kptaw applies to

—
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conveyance in respect of land in the New TerritoriBespite my feeling in
the preceding paragraph, | am quite unable to sgethe application of
ordinary agency principles to the 1982 Agreementild/@ause injustice or
oppression to the Defendants and why these prasighould be dis-
applied.

Duress

81. The Plaintiffs’ further and alternative defence tbe
Defendants’ counterclaim is that the 1982 Agreenvea$ voidable as it
was obtained under duress. Mr Ho SC submits thlain&ract which has
been entered into as a result of duress may beleddiy the party who
was threatened. Duress may take the form of a giwbror illegitimate
threat to the victim’s person or the persons ot¢hwith close relation to
the victim. It may also take the form of wrongtul illegitimate threat to
the victim’s property or his economic interestsheTourden is on the party
seeking to avoid the contract to prove the duresscausation in that he
genuinely believed that submission to the agreemest the only way to
prevent the violence or threat of violence fromnigecarried into effect.

The burden is a heavy one. These are trite ptegipSee generallZhitty

on Contracts, 29 Ed, Vol 1paragraphs 7-001, 7-002 and 7-008. The issue

in the present case is one of fact, i.e. whethethheats were operative on
the mind of Tang Chik Lam as to have caused hirantier into the 1982

Agreement, when he otherwise would not have.

82. The chronology shows that on 9 June 1981 when Tk
Lam wrote to the District Officer to refuse to @at the compensation and

Letter B, the windscreen of th& £laintiff's car was smashed on that very

day. That violence was followed by various confations and mass rally

—
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outside the Plaintiffs’ houses. On 22 January 1982 Plaintiffs’ car port
was broken into and two cars belonging to tfleafdd 4' Plaintiffs were
severely damaged and sprayed. Four days lateingdtiie Lunar New
Year, members of the othéongs shot fire crackers into the Plaintiffs’
houses and when the'and 4" Plaintiffs went out of their houses to
intervene, they were assaulted by more than tenbmemn Then on 29
January 1982, some youths gathered outside thatiH&i houses and
threatened to cause them bodily injury if they dat attend a meeting to
discuss the method of distribution of compensatiblmne of those
incidents were seriously disputed by the Defendantgleed, those facts
could not have been disputed by the Defendantsy evitness. The
damage to the Plaintiffs’ cars on the two occaslwa$ been reported to the
police and were not disputed by the DefendantiBavie no difficulties in
finding that Tang Chik Lam, as father of thand &' Plaintiffs, had been
subjected to those violence and threat of violdnef®re the meeting. |t
was against this background of violence and thoéatiolence that Tang

Chik Lam attended the meeting on 7 February 1982.

83. According to the ¥ and 4' Plaintiffs, they accompanied Tang
Chik Lam to attend the meeting in the ancestrdl dval7 February 1982.
The ancestral hall was situated on the first stofey small house of about
480 square feet. It was packed with members of Tleg and
understandably so in view of the interest in théject matter to be
discussed. The attendees were mostly membersd@"tfong which had
the greatest stake in the outcome of the meetifgng Chik Lam, being
one of the elders and managers, was seated togeftierthe other
managers and elders by the table, while tfeadd 4" Plaintiffs stood

separately amongst the other younger membersistaance and watched.



Mt

- 65 -
84. The meeting was chaired by Tang Chi Leung, a senior
member of the Bfong. He was also a village representative of Tai Hong
Wai and the chairman of the Kam Tin Rural Committéte declared that
the meeting was convened to decide on the dispbshé compensation to
be received by the Tong. According to tfieahd 4 Plaintiffs, the meeting
was very hostile and one-sided. TH&Mlaintiff was threatened by Tang
Chik Wai, a member of the"Fong, that he would be beaten up if he said
anything. Tang Chi Leung suggested setting ass®e090 to $100,000 for
distribution on a per stirpes basis and to havebtlance distributed on a
per capita basis. Thé' Plaintiff shouted out a suggestion to have 20% of
the compensation distributed on a per stirpes lzasisthe balance 80% on
a per capita basis. His suggestion was rejectediamg Chi Leung and
ignored by the others. According to the minuteshef meeting, there was
a suggestion by someone by the name of ‘Chi (Rais)’ to reduce the
amount set aside for distribution to ttemgsfrom 20% to 10% and then to
8%. The i Plaintiff denied that he had made such suggestidwusording
to the attendance record and minutes of the medtiege was no attendee
by that name ‘Chi Tai#%%)’, but the pronunciation of the1Plaintiff's
name bears the closest resemblance. In the citanoes, | find that the
person recorded as ‘Chi TéikZ2)’ could not be anybody but Tang Che
Tai, i.e. the I Plaintiff. The error on the minute was probablgaaeless
handwriting mistake. | do not think the person whmte the minute
would have there and then concocted such evidespecrmlly as the
meeting was attended by representatives from tha tilew Territories
Administration. But, on the other hand, | do nonsider the % Plaintiff's
denial of his counteroffers affected my assessmehts honesty. He was
recollecting events which happened over twentys/ego. He could have
honestly forgotten that in a desperate attempt lael Imade the

counteroffers. The substantial reduction is aladence of sapping of his
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will. | consider the rest of his evidence crediblafter rejecting the i
Plaintiff counteroffers, it was then agreed that 8%all compensation
money received and future compensation monies t@@&ved should be
distributed on a per stirpes basis to thegsfor worshiping the ancestors
and the balance of 92% be distributed on a petadyaisis. The five then
managers, including Tang Chik Lam signed on theutesn Mrs Law
Wong Wai Yee of the then New Territories Adminiitya also signed as
attesting witness. Tang Chik Lam said nothing myithe course of the
meeting. He was trembling as he was escorted diogvancestral hall with
the ' and 4" Plaintiffs. While they were on their way theirrhes, some
women shouted abusive words at them. Th®dfendant disputed that the
meeting was hostile and one-sided. But he couler dittle evidence to

contradict the Plaintiffs’.

85. Mr Shum submits that the content of the 1982 Age@nis
the best and most objective evidence that a compeowmwas truly reached
between the 3fongand the othefongson the manner of distribution. He
submits that the prevailing custom of the Tong reijlp supports a per
capita distribution of compensation and that ther flongs stepped back
together and made real and significant concessigragyreeing to have 8%
of the compensation distributed on a per stirpessbal am surprised by
that submission and have no difficulties in rejggtit. The custom relied
upon by Mr Shum was the distribution of pork moraad book money.
These are recurrent expenses. Roasted pork udssldiven to members
who paid respect to the ancestors’ graves on oefgégtive occasions as a
sign of ancestral blessing and good luck. Lattha numbers of members
grow and to reduce administrative work, pork morgeygiven in lieu. By
nature, this must be on a per head basis. Thisrous probably common

amongst alt’'ongs andtsosin the New Territories in the recent years. In
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Tang Kwong Yu Tong, the criterion for distributiage. The elders are
given bigger shares. Book money is of the natfir@noeducation subsidy
to student members. By nature, it makes betteseséor the money to be
given to student members on a per capita basiglo hot think such
distribution indicative of any established mannkdistribution of assets of
the Tong, particularly of capital assets, such @spensation as against
dishing out of benefits of the nature of recurrerpenses such as pork

money, book money and shoe money and the like sumplus income.

86. There were only two known occasions when capitaétasf
the Tong was distributed. The first occasion wees distribution of cash
compensation received for land resumption by the@e@onent in 1963.
But nothing is known about the manner of distribntiof the cash
compensation. The second occasion was the distnibaf the proceeds of
sales of Letter B in 1976. According to the Pldisit the proceeds were
distributed on a per stirpes basis. THeD&fendant disagreed. He said that
the sale was negotiated individually between theslibper and théongsor
the members. He argued that if the distributiors wa per stirpes basis,
the 3° fongwould have received about $3,000,000 and not $2982450.
It is common ground that the sale was negotiatedabyagent and a
developer who had discussions or interviews witbre@sentatives of the
fongsor the members individually. According to a netidated 5 March
1976 posted up in Tai Hong Wai by the then New iil@res
Administration, the District Officer gave noticeathTang Kwong Yu Tong
through its managers intended to sell the LettéorB14,429,569.50 at the
rate of $52.67 per square foot. According to tAePlaintiff, he was
informed by the developer that the sale price w&&. 50 per square foot
after setting aside $7 per square foot for renowatif the ancestral hall.

On that basis, the proceeds of sale net of rermvatiovisions should be
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$12,192,599.50 and the™3fong’s one-fifth share should have been
$2,438,519.90. The*1Plaintiff accounted for the difference betweent tha
amount and what the “3fong actually received as expenses and
commission charged by the agent. He produced la faepared by an
unknown estate agent who was unsuccessful in ramafithe sale. That
table shows that the total amount received by thaous fongs was
$15,317,442 and the amount received by th& f8ng was indeed
$2,054,932.50. The accuracy of that table waseaonously challenged by
the Defendants and insofar as it relates to thentitfa’ share is correct.
Thet'ongs andtsosin the New Territories were, at least at that fimery
close communities which were almost inaccessibléh® outsider. To
bring about a transaction of this kind and magmtuohfluential third
parties who were familiar with tit®ngs andtsosand the procedures in the
New Territories Administration had to be involveddahad to be paid.
There is probably some truth in th& Rlaintiff's explanation as to why the
3" fong did not receive the full 20% of the net proceedsalés. On the
other hand, the amount received by tH& f8ng was far far out of
proportion with a distribution on a per capita saas the % Defendant
alleged. The evidence of th& Defendant show that he was prepared to
distort the evidence to meet his own ends. | adtepPlaintiffs’ evidence

that the distribution on that occasion was on aspigres basis.

87. Mr Shum submits that the meeting on 7 February 1##Pnot
been hostile as the' Plaintiff was in a position to voice his suggestide
portraits the other fouiongsas very accommodating and stepping back by
agreeing to have 8% of the compensation distribated per stirpes basis
to maintain a harmonious relationship with tf&féng. With my finding
that the distribution of the proceeds of sale atéreB in 1976 was on a per
stirpes basis, his argument just falls apart. Whenl1982 Agreement was
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viewed against the per stirpes distribution sixrgezarlier in 1976, it was
obvious that by the 1982 Agreement the Plaintifégléd off their right to

20% of the compensation for a right to 20% of 8%.(1L.60%) plus a
negligible share on a per capita basis (i.e. 42®2% or 1.80%), i.e. a
total of 3.4%. The concession given by tifef@gwas so great that it was
more likely that it was extracted from them as sulieof duress as the
Plaintiffs alleged.

88. Mr Shum argues that there are objective evidencechwh

suggests that thé®Fong was not as vulnerable to duress and coercion as

the Plaintiffs suggest. Though few in number, rii@mbers of the3fong
are well educated. All along, they had been racgilegal advice and had
been seeking their solicitors’ and police assisgandvir Shum further
submits that the tand 2¢ Plaintiffs were people of strong will. At a
subsequent members meeting on 15 November 19982"thelaintiff
proposed 50% of the compensation be set asidesfostppes distribution.
In December 2000, the*'1Plaintiff altered the bank mandate, which
effectively freezes the bank accounts of the Tdregaby preventing any
distribution without his agreement. At the meetarg24 December 2000,
the ' Plaintiff reiterated that 50% of the compensatishould be
distributed on a per stirpes basis and firmly regied the 1982 Agreement.
On 26 January 2002, the Plaintiffs instituted thespnt action. Those facts
are not in dispute. However, those incidents hap@eafter the 1982
Agreement and were all related to the actions tdkethe Plaintiffs and
not Tang Chik Lam, who signed the 1982 Agreement.

89. Mr Shum also submits that the meeting was attemgestaff
of the then New Territories Administration and fyaice. This is perhaps

the only objective evidence against the Plaintifidowever, according to

us]
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the ' Plaintiff, the police presence was inconspicuous @robably

outside the ancestral hall.

90. There were fifty-seven members attending the megetin

Among them, only three were from thé& 3ong. The majority were

members of the"5fong who would be most interested in the outcome of

the meeting and distribution on a per capita basiald be to their best
interest. The @ Plaintiff was threatened by a member of tliédhgnot to
say anything. The®1Plaintiff's proposal was drown in the noise of the
crowd and ignored. | find that the other fdongs in particular the 8
fong, were the aggressive parties. The meeting wasethély Tang Chi
Leung who was a member of th® fengbut was neither the head of th& 5
fongnor the manager representing tfaatg. | could have no doubt that the
meeting was a one-sided one orchestrated by'tHerfled by Tang Chi
Leung and took place in the manner as describedé§' and 4" Plaintiffs.
As for why the managers from the other thfeegsjoined force with the
5" fongto press for per capita distribution against therist of their own
fongs it is a matter which is beyond me. It may walthat in view of the
number of their members, thé® Fong's proposal only to have 50%
distributed on a per stirpes basis and the oth&s &Dbe distributed on a
per capita basis would make little difference tenthand it was a easier
decision to fall in line with the majority. | doohwish to speculate on the
reason. Suffice it is to say that even taking thei consideration, | have

no difficulties in coming to the above conclusion.

91. Though Tang Chik Lam could not be available to give

evidence as to his state of mind, | accept theesd of the % and &'
Plaintiffs said that he was in fright. Tang Chikrh was sat amongst the

other elders away from the®land 4 Plaintif's. The meeting was

G
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conducted in a one-sided manner. The Plaintiff's proposals were
rejected and his voice was drowned in the nois¢hefcrowd. The @
Plaintiff did not say anything. Tang Chik Lam saidthing during the
meeting. He just signed the minutes of meeting wds trembling as he
was escorted away from the ancestral hall by thant 4' Plaintiffs. He
traded off what he no doubt would have appreciaed had hitherto
enjoyed was the "8 fong’s right to 20% interest in very substantial
compensation to be received in the years to comeafmeagre 3.4%
interest. The 1982 Agreement is very much agahestinterest of the'3
fong. Having regard to the background of violence tagr&hik Lam and
to the ' and 4" Plaintiffs and the damage to the Plaintiffs’ prapavhich
happened before the meeting, the atmosphere andleting, Tang Chik
Lam’s demeanour during the meeting, the fact tleatitd his family had to
live inside Tai Hong Wai in the days to come arglduncern for the safety
of his family, | accept the®1land 4' Plaintiff's evidence that Tang Chik
Lam was put in fear. Fear is best felt than dbscki From all the
surrounding circumstances | have outlined, | havédifficulties in drawing
the inference that Tang Chik Lam was so frightetied he felt he had no
alternative but to submit. Accordingly, | find ththe 1982 Agreement was
obtained as a result of duress and is voidablbeatristance of Tang Chik
Lam and Tang Chik Lam had avoided the agreemenhid®yetter of 6
November 1998. In coming to this conclusion, |daso borne in mind
the long lapse of time taken for Tang Chik Lamdise his objection to the

1982 Agreement.

Conclusion

92. | therefore come to the conclusion that under Hiongg law

the 1982 Agreement insofar as it relates to distidm of compensation for
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land resumption is invalid and not binding on tHe Maintiff as it was
entered into without his authority. But even i€th982 Agreement were
valid, it was voidable as having been obtained byesls and had been
effectively avoided by Tang Chik Lam on 6 Novemid€98. In the
circumstances, this part of the Defendants’ coegtden must fail as it is
essentially of the nature of specific performant¢he 1982 Agreement,
which is invalid or unenforceable. Accordinglyetibefendants cannot

demand distribution of the compensation moniesha lank accounts of

the Tong. In view of my finding of fact, | wouldifthe same reasons reach

the same conclusion in respect of distribution esne profit in the bank
accounts of the Tong, if Hong Kong law were als@ligpble to such
distribution under the 1982 Agreement.

THE 1982 AGREEMENT UNDER CHINESE CUSTOMARY LAW

93. | have held that insofar as the 1982 Agreementtagl@o

distribution of mesne profit the Court shall havemer to recognize and
enforce Chinese custom and customary right. THeridants’ case on the
counterclaim is that both distribution of comper@atand mesne profit

under the 1982 Agreement are governed by Chinesteroary law.

94. Mr Shum does not draw any distinction between carsgion
and mesne profit. The Defendants’ case on theteatlaim is that the
1982 Agreement is valid under Chinese customary iavibinding on all
present and future members of the Tong and isteféem distributing and
dividing both compensation and mesne profit reakiaed to be received
from the Government. In the alternative, Mr Shumguas that the 1982
Agreement and the distributions made pursuant teiated a valid new

G
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rule which modified the existing custom of the Toagd is therefore

binding on all present members of the Tong.

95. Mr Shum does not seek to place any significancethean
distinction between compensation and mesne profd adduced no
evidence of any distinction between the two unden€se customary law.
The distribution which is being sought in this cas@&ot a distribution of
income only and for ordinary routine purposes, sagllistribution of pork
money, book money and shoe money which are of #iter@ of recurrent
expenditure to be defrayed from income, or a disgtron for specific
purposes of the Tong, such @ai-ji to relieve the members from poverty.
Nor is the distribution sort to meet contingenciescasioned by
circumstances of necessity. The distribution besagght is for no other
purpose but to appropriate property of the Tonth& present generation.
For such distribution, | think it makes no diffecernwhether the property to
be distributed is compensation which is of the reatof capital asset or

mesne profit which is of the nature of income. e Bame principles apply.

Validity and enforceability of the 1982 Agreement

96. Professor Dicks SC gave the following expert opinabout

the validity of the 1982 Agreement. Firstly, heultbsee no substantial
reason to question the formal validity of the 198feement. Secondly,
he could not see any legal reason arising from €d@rcustomary law or
custom why the 1982 Agreement should not validlydifyothe existing

custom of the Tong. Thirdly, if the intention dfet parties to the 1982
Agreement was to create a new rule, he could sdegab reason why this

should not be validly achieved in this manner. rifdy, he could see no
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legal reason why a lineage organisation withouttemi rules should not

adopt one or more written rules at any stage ahistence.

97. Mr Ho SC commented Professor Dicks SC’'s opinionaas
negative one and criticised the absence of a pesstatement whether the
1982 Agreement would achieve legal validity undem@se customary law.
When asked what a Chinese court would have dedideldthe question
been placed before the magistrate in traditionah&hProfessor Dicks SC
said that the magistrate would have sent the gabi@ek to the village to
sort out the matter themselves. Obviously Profefscks SC was only
prepared to go as far as to say that the 1982 Awgethas validity in form
but steered clear of giving an opinion whether auld be legally valid in
traditional times. When directly asked for a deifre opinion, Professor
Dicks SC said:

“l can’t see an agreement of this kind being madquite this

way in traditional period. It's a modern agreemetits got

very little to do with the Chinese customary laws purely

about the internal arrangements of the clan asrbeyare.”
| think Professor Dicks SC has given as fair andueste a view as he
could. Such an agreement violates the very purfmsehich atongwas
set up and is destructive of theng The agreement is one which would
not have arisen in traditional times. It is a modagreement made to
frustrate the benevolent intentions of the fourafeahe Tong for the selfish
benefit of the present generation to the prejudicthe future generations
for whose benefit the trust was intended. | thihks impossible for

Professor Dicks SC to say anything of great sigaifce in this context.

98. However, when the question comes to be decidedrbgdern
court, the court has to reach a conclusion, buy dnit can, by placing

itself in the position of ®ing magistrate and ask what conclusion @ieg
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magistrate would have reached. The conclusion rhasbne which is
reached on the basis of expert evidence on relgwamtiples of Chinese
customary law which have been proved to the satisfa of the court. In
this regard, two important principles of Chinesstomary law are relevant.
Firstly, t'ong property, including compensation from compulsory
acquisition of tong property, proceeds of sale and mesne profit, is
inalienable, indivisible and perpetual. Secondllyng members may not,
even by unanimous consent, disposet’ong property unless there are
circumstances of necessity of the kind | referredwhich make the
distribution inevitable. If the court is unablereach a conclusion, the issue

will have to be resolved against the party who $d&ae burden of proof.

99. Mr Ho SC argues that a new member was born to 'tHerg
about a month after the signing of the 1982 Agregmeamely the 8
Plaintiff. He further argues that under Chinesstemary law the
Plaintiff has an interest to the compensation uperbirth; that his consent
to distribution of Tong’s property was required ahdt he could not have
given any consent at the time of agreement. Hevicéjo SC submits, no
distribution may be made under the 1982 Agreemeithowt the %'
Plaintiff's consent. Mr Shum’s contrary argumesmibased on the fact that
the 1982 Agreement was made with the consent othdsels of all the
fongs including the % fong, of which the # Plaintiff is a member. He
referred toKan And Kanjn which it was established that in the event that
t'ong property is to be disposed of by sale, such disposmust be made
by the unanimous consent of all members oftiitveg subject to any local
custom to the contrary. He also referred to therCaf Final Appeal irRe
Lau Wai Chauwhich held that with the unanimous consent offaigs
representing all the members it would be lawfultfegt'ong to dispose of

not only some but all of its properties to the aktiat thet’'ong would be
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dissolved. On these legal principles, particuldhlg principle established
by the Court of Final Appeal, Mr Shum argues thatthe absence of
evidence of any contrary local custom applicableh® Tong, the five
heads of the fivdongs of Tang Kwong Yu Tong had full authority to
decide on behalf of the Tong and to bind all memlwrthe Tong by the
1982 Agreement. Hence, he argues that thel&intiff has no right or de

facto power to object to the 1982 Agreement.

100. With respect, Mr Shum’s argument is based on his
misunderstanding dfan And Kanand on an obiter dictum iRe Lau Wai
Chau It is difficult to see how Mr Shum could make@antum leap from
the proposition irKan And Karthat ift'ong property is to be disposed of it
must be by unanimous consent to the propositiontiinag members may
as of right dispose ofong property by unanimous consent regardless
whether there were circumstances of necessity wimigke the disposition
inevitable and hence leap onto tRe Lau Wai Chauicta to bring the
t'ong to dissolution. IfKan And Kans not to be taken as the authority for
the proposition that existence of circumstancesnetessity is a pre-
condition to any disposition of capital asset sasfcompensation received
for compulsory acquisition dfong land, | would hold on the basis of the
expert evidence on Chinese customary law beforghaethere must be
circumstances of necessity which make it inevitébte¢het'ong to dispose

of the compensation before ttieng may lawfully do so. For reasons as
stated in paragraphs 38 and 39 above, | think Mm&# reliance on the
dicta inRe Lau Wai Chaus misplaced. | must say with no disrespect to
the Court of Final Appeal, those dicta were reachedhe basis of agreed
expert evidence on Chinese customary law whichselfiwas inchoate.

The same experts have now testified that existeficeircumstances of
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necessity is a pre-condition beforeng property may be disposed of.

Thus, | would reject Mr Shum’s argument.

101. Since 6 November 1998, the™ 3fong has voiced their
objection to the 1982 Agreement. Originally, thebjjection might not
have been based on the lofty ideal of preservatiothe Tong and its
property but was for personal motive which was phip financial.

However, they have now objected, ostensibly attlé&asthe purpose of

preservation ot'ong property. The Defendants seek to implement the

1982 Agreement. But, the circumstances have clianddot only were
there no circumstances of necessity to justifydiséribution, there was no
unanimity among the members now. For this readonea the 1982
Agreement could not be enforced. Qg magistrate might not be familiar
with the Hong Kong authorities | referred to aboveBut the legal
principles on which these authorities were decidezl the two very well
established Chinese customary law principles, fileng property is
inalienable, indivisible and perpetual and may hetdistributed unless
under circumstances of necessity and then by umarsnoonsent. Thus,
had the matter been placed befor®iag magistrate, he would for the

above reasons refuse to enforce the 1982 Agreement.

102. In Appeal No 771 of the™year of the Republic of China, the
Da Li Yuan upheld the custom of disposition of clan propeutyder
circumstances of necessity as it was not contapublic interest and was
not in violation of any statutory law, i.e. th& Gi. It is implicit in that
decision that Chinese customary law recognised gheciple that a
contract might be void or unenforceable if it wdlegal or otherwise
contrary to public policy. Though thea Li Yuantook a more relaxed

view about unanimous consent in Appeal No 977 appeal No 1849 of

G
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the 4" year of the Republic of China, it nevertheless mtid detract from

the above principles.

103. Professor Chang argued that the 1982 Agreementtlaad
distributions made pursuant to the agreement wkygal. But Professor
Dicks SC argued otherwise. He referred to theadoéttheDa Li Yuanin
Appeal No 771 of theyear of the Republic of China (1915) which | have
quoted in paragraph 45 above. Tba Li Yuanheld that the fraudulent
sale prohibited by the"6Li meant unauthorized sale by person having no
power to sell or one which has not been approvedlllthefongs Hence,
Professor Dicks SC opined that dispositiont'ohg asset by unanimous
consent of the members was not illegal. The repbthat decision was
very brief, but it stated succinctly that clan pedy was meant to be
inalienable and might only be disposed of undaruciistances of necessity
and by unanimous consent of all members of the cldwus, whatever was
said in that decision about disposition of clanpamty was premised on the
fact that circumstances of necessity existed tofyuthe disposition. The
construction of the'8Li as given by th®a Li Yuanmust be understood on
the premise that the disposition by unanimous aguns@&s made under
circumstances of necessity. In other words, if tire absence of
circumstances of necessity, th@ngs gathered together and decided to
divide the clan property amongst the present géoarathat must be a
fraudulent sale caught by th& Bi. Such a sale would be an appropriation
by the present generation of property belongindpéd’ong held in trust for
the benefit of the present and future generatiansrbrespect otvhich the
present generation does not have an absolute shtergny sale by the
present generation would have the effect of depgitihe future generations
of their right to a life interest in the propertidowever, if the property had

been lawfully sold or converted into compensation @ result of
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compulsory acquisition, appropriation of the prateeof sale or
compensation would not be a fraudulent sale of straleland within the
meaning of the B Li. Under Chinese customary law, the compensation
should be reinvested in landed property or othexwisld by the Tong.
Any distribution of the compensation otherwise tharder circumstances
of necessity is arguably theft of the Tong's proyperOn common law
principle, | would have considered the 1982 Agrestmiegal as being a
conspiracy to steal from the Tong. But in the abseof expert opinion on

Chinese criminal law, | am not prepared to go that

104. Though | am not prepared to hold that the 1982 Awgpent is
illegal under theQing Code or Chinese criminal law, the agreement is
obviously unlawful. With the two well establish@inese customary law
principles in mind, it can readily be appreciatéettt'ong property is
intended to be held in perpetuity for the benefiite present and future
members. Any appropriation ¢bng property to the present generation
otherwise than under circumstances of necessitydvoave the effect of
depleting the'ong of its property and depriving the future generatiaf
the use and benefit of the property. Such appmbpri would be
destructive of th&’ong and would violate the purpose for which tteng
was set up and therefore unlawful. The purpose edfett of the 1982
Agreement is to make indiscriminate distributiortioé Tong’s property by
appropriating it to the present generation regasdlehether there are
circumstances of necessity making the distributrevitable. The 1982

Agreement is therefore unlawful.

105. The 1982 Agreement is also contrary to public polaf
traditional China.  This traditional institution ofand-holding was

encouraged in ancient China because of the soeraflh it brought to the

us]
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clan. This was the public interest referred tdh®Da Li Yuan The social
benefit has diminished in modern time, but it deessts. The 1982
Agreement has the effect of dissolving or disindtigg the Tong. The
agreement is therefore unenforceable as being argnto public policy

both in traditional China and in modern time.

106. Furthermore, Mr Shum accepts that under Chines®mmasy

law the effect of duress on a contract is the sashat under Hong Kong
law. Thus, on the facts as | have found and ferrdasons as | have given
in paragraphs 81 to 91, the 1982 Agreement wasabtedunder Chinese
customary law by reason of the fact that it wasalgtd by duress and is

unenforceable as it has been effectively avoided.

107. On the facts of the instant case, all the headtheffongs
unanimously agreed in 1982 to distribute all consjaéion to be received
from the Government for no other reason but to @mpate the
compensation amongst the present generation. Tkeme dispute that
there are/were no circumstances of necessity wharte distribution of the
compensation inevitable. An agreement to distelibe compensation and
mesne profit in the absence of any circumstancesiemfessity is in
contravention of the purpose of the Tong and isetloee unlawful. It is
also contrary to public policy as it would resuit disintegration of the
Tong. The agreement was also voidable as havieg bktained by duress
and has been effected avoided by Tang Chik LamNawember 1998.

108. Though according to the expert opinion of Prajedsicks
SC, there is no reason to question the formal Ngliof the 1982
Agreement and though nine distributions were madsyant to the 1982
Agreement between 1983 and 1997, the truth is,rafe$30r Chang said,



Mt

-81 -

the agreement was only allowed to be implementedhé& absence of
opposition. If one day a member woke up and redlithe unlawfulness,
the distribution should stop. Had the matter bpkted before &ing

magistrate, | think he must have refused to enfohee1982 Agreement
because no distribution under the agreement coold Ibe made in the
absence of circumstances of necessity and unanimausent of all the
members of the Tong. Another reason is that itld/be contrary to public
policy to enforce the 1982 Agreement because it wdawful, voidable

and has been effectively avoided.

109. No argument has been advanced by the Plaintifffherbasis
of the interest of unborn members, i.e. future mensibo be born. There is
no need to as the"SPlaintiff was born to the 3fong and is now in the
position to resist the distribution. | do not imdeto deal with the issue of
the unborn’s interest as | do not consider | hav&csent expert evidence

on Chinese customary law to assist me to comeyaamclusion.

Whether a new rule of distribution of the Tong’'sgerty has evolved since
1982

110. Mr Shum next advanced a novel argument that byorea$
the 1982 Agreement and the nine distributions mpdesuant to that
agreement during the fourteen years between 1983997, a new rule of
distribution has evolved in modern times under r@wumstances faced
by the Tong and that such a new rule is bindinglomembers of the Tong.
This argument is built on as a logical deductioonfrhis misconceived
argument based dfan And KanandRe Lau Wai ChauAs | have found,
there is no basis for the aforesaid argument aodrdingly no such logical
deduction could be reached. | shall nevertheless dith his further

argument, which | summarise as follows. Mr Shumguas that under
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Chinese customary law, there is no rule to prewsrnbers of &ong form
creating new rules for th&ong by unanimous decision to meet the
changing circumstances that only emerge in conteanpaociety. This
proposition is accepted by both Professor DicksaB& Professor Chang. |

have no difficulties with this proposition.

111. Then Mr Shum relied on the following evidence from

Professor Chang as evidence that the new ruleviohsee!:

“Q1: Thank you. So from the last part of your aeswn the
example that | have given about distribution of
compensation money, from your last part of the amnsis
it not right that the lawful situation would betlie new
generations are not happy with the rule, lawfutlyey
could by unanimous consent of all existing memliiees
have the rules changed. Yes?

Al: They certainly have the right to reject théer
Q2: And then have a new rule.

A2: Well, if they decide to have a new rule imgadiance with
the very purpose and spirit of the establishmerihefso,
| would say they have the right to make new rules.

Q3: And thatyou ...

A3: If they decide to do — make rules totallyiadily, then |
would say they probably have the power just as this
generation has the power to make rules. They woane
the power to make arbitrary rules as well, but thae
would not be considered as lawfully made.

Q4: If that rule is not arbitrary, it's propehen it would be
lawful.

A4: Then it will become a new set of rules.
Q5: It would be lawful.

A5: ... and will be tested by future generation.they are
accepted generation after generation, time aftae,tiit
will become a rule in practice. Then when circuanses
change, the rule may change again.

us]
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Q6: Yes, and every decision to change the rulstrbe by
unanimous consent of then existing members. Ittrbes
right.

A6: | would say so, yes.”

112. From the above exchanges, it is Professor Changdemrce
that if the present generation does not agree anthrules of theé’ong,
they may change it by unanimous consent. The n&wvill then be tested
generation after generation and time after time. hil®/ Mr Shum
emphasises in his submission on Professor Chargtengent that the
present generation has the right to make new anesthe legality of the
new rules, he missed the very important rider ioféasor Chang’s answer
to his second question that to be lawful the nde must be in compliance
with the very purpose and spirit of the establishived thet'ong. It is the
unequivocal and unchallenged evidence of ProfeShang that new rules
to be made by the present generation must be tentsigith the purpose of
the t'ong and not contrary to it. The new generation may make any
new rules arbitrarily simply because they do nke lit and unanimously
want to change it. It is common ground that theppse of the Tong is to
provide for ancestral worship and the welfare & fhresent and future
generations on a perpetual basis. On the prinapléhinese customary
law which | have foundt’ong property, including compensation money,
may only be disposed of or distributed under cirstamces of necessity.
This purpose and rule must be sacrosanct and nmiagenohanged. Any
new rules which is inconsistent with or contranthe above purpose must

be arbitrary and unlawful.

113. In the present case, the new rule permitting intgnate
distribution of compensation and mesne profit ine tlbsence of

circumstances of necessity has the effect of deplé¢te asset of the Tong,
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disintegrating the Tong, jeopardizing its continuexkistence and
prejudicing the interest of the future generatioilis new rule violates the
very purpose for which the Tong was set up and seéeldistribute the
Tong’s asset amongst the present generation tejprvation of the future
generations which is repugnant to the nature ofirikgtution itself. The
present generation cannot make any new rule whah the effect of
dissolving the Tong and distributing its propertynang the present
generation to the exclusion of the future genenatioln my view, the new
rule created by the 1982 Agreement is arbitrary fandhe self-interest of
some of the members of the present generatiors ificonsistent with the
purpose of the Tong. The requirement of circuntarof necessity is a
custom which safeguards the existence of the Taoidgtlae interest of the
future generations. The new rule which seeks amgh the above custom
Is also arbitrary. | have no doubt that the neve g unlawful under

Chinese customary law.

114, Furthermore, most fatal to Mr Shum’s submissiotheg this
new rule does not have the essential characteriefi@ custom in that it
does not have an immemorial origin. The Tong hasstory of over two
hundred years. A deviation which was practicechime occasions over a
period of fourteen years is sucld@ minimisexistence which could hardly
be regarded as a custom, especially in the faabjetction within such a
short time of its existence. Equally fatal to Miusn’s submission is the
gloss which | have added Kan And Kanthat a rule which is the result of
an agreement cannot be regarded as a custom vghéchule observed as a
matter of course in the locality where the custersaid to exist. A custom
must have acquired the characteristics of havinghemorial origin,
certainty in its contents and must have continugkdowut interruption since

its immemorial origin. It must have an obligatdorce from within the
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custom itself and not derived from any agreemetdide it. The new rule
argued by Mr Shum does not possess any of thesaatlastics. |,
therefore, reject Mr Shum’s argument that the 188Peement is a new

rule which is binding on all the members of the Gon

THE 2002 PAI-JI UNDER CHINESE CUSTOMARY LAW

115. Since rental income and profit issuing out of lamdncluded

as land by virtue of section 2 of the NTO, Chinesstomary law and
custom apply to the surplus rental income which used in the 200Pai-

ji. In this section of the judgment, | shall consithee Plaintiffs’ claim in
respect of the 200Rai-ji under Chinese customary law and custom. | shall
then consider in the next section of the judgméme, Plaintiff's claim

under the contrary hypothesis that Hong Kong laapiglicable.

116. | accept Professor Dicks SC’s opinion as stategaragraphs
56 and 67 thapai-ji is at'ong matter which is subject to the rule and
custom of the Tong and is not governed by any Garoeistomary law. It
iIs common ground that the Tang Kwong Yu Tong hasvritien rules or
constitution. Hence, whether to distribute the Jernsurplus income by

way of pai-ji is solely a matter to be decided by custom ofTibieg.

The pleaded custom and burden of proof

117. It is Mr Shum’s submission that as the Plaintifie ahe
claimants in the original action, they bear thedeuar of proving the
illegality of the 2002Pai-ji. He says that the only pleaded case of the
Plaintiffs in respect of this claim is that as att@aof custompai-ji may

only be effected with the unanimous consent of emwth every manager
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and member of the Tong and that where any obje¢tgmui-ji has been
raised by any member, no distribution shall beatfié. Hence, he submits
that the Plaintiffs bear the burden of proving thestence of the above
custom to the standard requiredkan And Kani.e. a custom must have
the characteristics of certainty, continuity andfisient antiquity and that
the Plaintiffs have failed to discharge the burdémproof. On the other
hand, Mr Ho SC submits that as the Defendants’'mbefas that it is the
custom of the Tong to distribute the surplus incoewery year, the
Defendants bear the burden of proving the custondistfibution as of

course whenever there is any surplus.

118. Usually, wherever possible, the court will endeavda
determine a case on its merits based on facts whiohds proved to its
satisfaction to the requisite standard. It is dnlyxceptional cases when
the court cannot make any relevant finding of thet the case will have to
be resolved on burden of proof. The present caseot exceptional.

However, as the argument has been raised, | skallivdth it.

119. | think it is important to distinguish between esmdial burden
and persuasive burden or legal burden. Evidedtialen means the
burden of passing the judge or the burden of adduevidence. This
burden may shift during the course of the triaheTegal burden does not.
It is the burden which the law imposes on a partgrove a fact in issue to
the requisite standard of proof. A party who fédglischarge a persuasive
burden placed on him to the requisite standardrobfpwill lose on that
issue. So far as the legal burden is concerndd,riot think there is any
simple rule that it lies upon the claimant. Thedan of proof in any
particular case depends on the circumstances ichwthie claim arises.

The general rule i&i qui affirmat nopn ei equi negat incumbit proloati
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Proof rests on he who affirms not he who deniégherefore lies upon the
party who substantially asserts the affirmativéhef issue: se€onstantine
Line v Imperial Smelting Corporatidii942] AC 154 at 174. This burden
is fixed at the beginning of the trial by the stafiethe pleading. The
Defendants have not pleaded or advanced any arduherthe approach
of Chinese customary law is any different from #ibwve. With the above

principle in mind, | now turn to examine the pleagh of the parties.

120. In paragraphs 10 and 11 of the Statement of Claira,
Plaintiffs pleaded:

“10. Each year, an audit meeting is held in th@nate month
of the lunar year. Discussions are held in thaeting
amongst the Managers and members concerning whether
and if so, how the surplus income of the preceding
financial year, if there is any, is to be disposdd A
decision is then made on whether and, if so, howhmu
distribution of the surplus income is to be madd &or
what cause with due observance of the Tong’s custmd
rules.

11. Amongst others, it is the Tong’s custom and rué:th

(1) if there is surplus income at the end of each furan
year, and if all the members and Managers give thei
consent, a portion of this surplus may be distadut
to the members of the Tong as “Relief of Poverty” (
%),

(2) if there is any objection to the distribution ofeth
surplus income as “Relief of Poverty” from any
Manager or member of the Tong, there must be no
such distribution at all.”

121. The Defendants responded to the above pleadingsragraph
7 of their Defence and Counterclaim as follows:

“Paragraphs 10 and 11 of the Statement of Claindanéed save
as stated below. It is the custom of the Tong to:

(a) distribute once every year to each of its managhoes
money ...;
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(b) distribute to each of its members in equal amoanta per
capita basis pork money ...;

(c) after the passing of the accounts of the previaas yeld
in the last month of the lunar year and after sgtaside
from the surplus of the income over expendituretiod
previous year a reserve sum for the expenditurehef
coming ' quarter, distribute the net surplus as Relief of
Poverty among all members in equal sums on a peEtaca
basis; and

(d) abide by all relevant binding decisions reached by
members’ meetings of the Tong.”

122. In paragraph 7 of their Reply and Defence to Caufdan,
the Plaintiffs pleaded as follows:

“It is admitted that it is the custom of the ToRg:

(@) to pay, as part of the expenditure of the Tong, its
Managers a token sum in the form of “shoe moneyeon
ayear ...;

(b) to pay, as part of the expenditure in ancestralshipr
members of the Tong “pork money” in lieu of sacidi
port at [five festive occasions] ...;

(c) to decide at the annual audit meeting whetherdtridute
“Relief of Poverty”, and if so, how much, and whenso
distribute. In the event where there is objection
distribute from any members, no “Relief of Poveniwill
be distributed.

Save as aforesaid, paragraph 7 of the Defencenigdlie It is
further averred that any distribution of the Tongissets is
contrary to the principal objective of the Tongdamanimous
consent from all the members is mandatory if thedgl® assets
are to be distributed.”

123. After comparing the above pleadings, a fair amooht
agreement as to the content of the custom is rextabhere is a custom of
paying shoe money to the managers every year ingni&on of their
service to the Tong. There is a custom of payiotk pnoney in lieu of

sacrificial pork on five festive occasions, namehg lunar new year, the
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spring ancestral hall worship, the Ching Ming Redfi the Autumn
Ancestral Hall Worship and the Chung Yeung FestivBthose matters are

not in dispute.

124. There is also a fair amount of agreement alp@aiji. The
decision whether to distribute by way di-ji and, if yes, the amount and
when to distribute, is to be made at the annuabatiing audit meeting at
the end of the lunar year. The disagreement betvilee parties is that
according to the Defendants the surplus incomehefdurrent year after
allowing for the estimated expenditure for thetfgearter of the following
year will be distributed as a matter of course agsball members in equal
sums on a per capita basis, whereas according @oPthintiffs, no
distribution will be made if any member objects dmat any distribution of

the Tong asset require unanimous consent fromtalinembers. The

custom relied on by the Plaintiffs and the Defertislame not quite the same.

Thus, the question is who bears the burden of paoof of proving what

custom.

125. There can be no dispute that rental income is kmdl trust
property held by the Tong for the benefit of theegant generation,
including the Plaintiffs, and all future generasonThere is no dispute that

surplus income was distributed without the Plaistitonsent and despite

the objection of the 1 Plaintiff as a manager of the Tong. On the face,

there was clear infringement of the Plaintiffs’hig The Plaintiffs have
discharged the evidential burden. The Defendas$&nce is that they
distributed the surplus income in the exercise lodirt obligation as
managers in accordance with the custom of the Tdrwe Defendants are
asserting the affirmative of the issue, i.e. thstaon of distributing surplus

income as a matter of course. Hence, the legaleouis on the Defendants

wn
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to prove this custom and not for the Plaintiffspimve the negative by
negating the custom alleged by the Defendants ashoying some other
custom such as distribution only upon unanimouseot: | therefore find
that the Defendants bear the legal burden of pgothie custom they assert,
I.e. the custom of distribution of surplus inconseaamatter of course. If
the Defendants fail to discharge this legal burdleey stand to lose on this
issue. The Plaintiffs are entitled to succeed ewghout proving the

custom of distribution only by unanimous consent.

126. The 4" Defendant who gave evidence on behalf of the
Defendants is over eighty years old. He was bothe 1920s. He was not
very consistent in his evidence, which was partigtaitable to his age and
background and partly to his dishonesty. The wayhich he together
with the other managers reacted to thiélhintiff's repudiation of the 1982
Agreement and denied th& Plaintiff's access to the accounts of the Tong
indicated bad faith and unfair dealing. This retiéehis inclination to tailor
his evidence to serve his or the Defendants’ istaitgan to tell the whole
truth. This was borne out very clearly in his @nde that the distribution
of the proceeds of sale of Letter B was on a ppit&dasis. His evidence
aboutpai-ji was also contradicted by the accounts of the Tdfg.was an
exaggerating witness. | give little weight to bMdence save those which
are against the Defendants’ interest. Thelhintiff who gave evidence on
behalf of the Plaintiffs is much younger. He wagyseight, being born in
1937. He was told about the custom of the Tongibyfather, Tang Chik
Lam. | find him a truthful witness, but his eviadenabout the custom of

the Tong lacks particularity and is of little asarece.

127. According to the % Defendant, the custom gfai-ji began
when he was about ten years old in the 1930s. aldetlsat originallypai-ji
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used to be a subsidy for the needy but over thesydwe nature had
changed and since 198fai-ji became an annual event of distributing
surplus income equally to all members wheneverethas a surplus. His
evidence is that after approving the accounts duiie annual accounting
audit at the annual meeting, the Tong would appmigé&ibution of the
surplus income after setting aside the estimatgxbrehtures for the first
quarter of the following year. The Plaintiffs dotndispute that the
decision whether to distribute is made at the ahgeaeral meeting after
the annual accounting audit. What tiePlaintiff denied is that there was
any such custom of distribution whenever there wamplus. The 1
Plaintiff's evidence was simply that the decisiondistribute was made at
the annual general meeting held at the end ofuharlyear on the basis of
unanimous consent and there were years when nabdigin was made

despite there was surplus income.

128. Under cross-examination, when thé" Defendant was
confronted with the accounts of the Tong, he aduaiithat there were many
occasions when no distribution was made despites thvas surplus. The
accounts of the Tong shows there were thirty-seagsis in the eighty-
four years between 1899 and 1993, excluding theesleg/ears between
1953 and 1963 when no record was available. Inespears there were
two pai-jis. There was only oneai-ji between 1986 and 1993. Such
distribution could only be described as sporadis the accounts of the
Tong showpai-ji has only become an annual event since 1994 andsnot
early as 1980 as thé"Defendant alleged. There were many occasions
prior to 1994 when no distribution was made desthere was surplus.
Eventually, the 4 Defendant had to agree that there was no rule to
distribute whenever there was surplus income. s admission, the

Defendants’ case falls apart. When tfeDéfendant’s evidence is married
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with the incontrovertible accounts of the Tong, éfiect of his evidence is
that until 1994, instead of 1980, the custom wasdigiribute surplus
income to the needy as indeed the worgsi-fi” suggest and not to

distribute surplus income as of course.

129. On the more critical issue whether there was arsyocn that
the decision to distribute would only be made uppanimous consent, the
4™ Defendant’s evidence is equivocal and inconsisteBuring cross-
examination, he repeatedly switched between mgjeate and unanimous
decision. Ultimately, he agreed that apart frore 2002 Pai-ji, the
decisions to distribute were all unanimous andl éinéin no one ever raised
any objection. On the other hand, ttiePlaintiff said he was told by his
father that there was one occasion wpanji was withheld as a result of
objection from one member even after noticepal-ji had been issued.
However, he was unable to give further particulafsthat incident.
Because of the lack of particularity, rather thamearsay, | am unable to

give that evidence any weight.

130. | can only make the following finding of facts. n6e 1930 as
far as the memory of the™4Defendant went and until 1994, the
distributions by way opai-ji were sporadic and not annual events and the
purpose of the distributions was to provide for tmeedy and not to
distribute surplus income to the members as ofssur~or as long as the
4™ Defendant could remember, i.e. since 1980 whewdsefirst appointed

as manager of the Tong, there was no occasion kriownm when the
decision to distribute was made against objectibany member. It was
only since 1994 and until 2000 that distributiorcdo®e an annual event.
Prior to 1994, there were many years when there= vimer distribution

despite there was surplus income. In additionfethe incontrovertible
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evidence from the minutes of the meeting of thegron of its managers
that hitherto all decisions were made upon unang@mnsent or at least in
the absence of any objection and that where noecsis was reached, the

meetings were usually adjourned for discussion.

131. On the above finding of facts and on tHeBlefendant’s own
admission under cross-examination, it is manifesilwious that the
Defendants have utterly failed to prove any custoimdistribution of
surplus income as of course with an immemorialiorigThe practice of
distribution of surplus income to members regasilet need which has
developed since 1994 is in clear violation of thepose for which the
Tong was set up. Tang Kwong Yu Tong has an existai over two
hundred years. Even taking into account that taetjge of distribution of
surplus income as of course and regardless of Imee@volved since 1994
as supported by the accounts, | consider thatvasagful deviation from
the established custom. A wrongful deviation ofeseyears from a custom
practised over a period of more than two hundreds/es too much of de

minimisdeviation as could be called a custom.

132. Can | take a step further to find if the Plaintiffave proved
the custom of no distribution unless by unanimoossent? On this
guestion, assistance would have to be sought fromeSe customary law,
not because it is applicable to the surplus incbotebecause from which
some clues as to the custom of the Tong on thisemaduld be ascertained.
| shall start off with the two well established muiples of Chinese
customary law. Firstlyt'ong property is inalienable, indivisible and
perpetual. Secondly, it may not be disposed dfisiributed except under
circumstances of necessity and then only with unaos consent. As

t'ong property is held in perpetuity for the benefittoé present and future

us]
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generations, &ong needs capital growth in order to keep pace with th
needs of the future generations and their eveeassng number of
members. In the circumstances, it is only logitet surplus income
should be kept within theong as an accretion to th®ng’s capital. Thus,
| would draw no distinction between capital asset mcome. Distribution
even of surplus income, otherwise than for the psep of thé’'ong would
run counter to the purpose of tteng of providing funds for veneration of
the common ancestor and for the needs of the figemerations and would
in the long term jeopardise its perpetual existearud prejudice the interest
of the future generations. The present generaimply has no right to
distribute surplus income as of course, in justshame way as it has no
right to dispose of capital assets of tleeg, otherwise than for the purpose
of providing for the needy and the other legitimpteposes of th&ong.
Unanimous consent is the minimum safeguard to enthat thet'ong's
income will be properly applied to the purposesvithich thet'ong was set
up and the minimum safeguard to secure its perpetiatence against
indiscriminate and selfish siphoning off ¢bng assets by the present
generation for its own benefit and to the exclusbthe future generations.
With all these in mind, it would not be difficulb draw the inference that
the sporadic distribution prior to 1994 is reflgetiof this long existing

custom since 1899 of distribution of income onlyumanimous consent.

133. Though the I Plaintiff was unable to give evidence of an
immemorial custom of distribution only upon unanimaconsent, the™
Defendant, at least, admitted that since he becaarager in 1980, there
was no occasion when distribution was made agénesbbjection of any
member of the Tong. As at the time when the predispute arose, there
Is evidence of twenty years uninterrupted obsemafcsuch a practice. |

am prepared to hold that uninterrupted observaheepvactice for twenty
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years is some evidence on which the inferencesoimimemorial origin

could be drawn. The way the Tong conducted itgiaffas revealed by its
minutes of meeting shows the strong desire for @siss and harmony
which is reflective of a custom of unanimity of iact The sporadic
distributions throughout the ages and the many sicna when no

distribution was made even when there was surplogme are evidence
which support a custom of unanimity. Accordinghyffind that there has
been in existence a custom that unanimous conseatuired to authorise
distribution of surplus income for the purposepai-ji. This custom has

transcended through the ages and hardened intdeaofuhe Tong in

modern times. Save forde minimisdeviation of six years between 1994

and 2000, there is no evidence that this rule le@s lchanged in modern
times. Thus, when a member of the Tong wakes dpsags he wants to

put the Tong back to its right track, such deviasbould come to an end.

134. It was argued that unanimous consent to distribinhel

nevertheless been made in the meeting in whicPldatiffs did not attend.
Though it is pleaded by the Plaintiffs that theisien whether to distribute
is to be made after the annual accounting audit,dhly goes to procedure
and not to substance of the custom that distribugsoonly to be made in
the absence of objection or by unanimous cons¥&vihere and when the
consent is obtained and the decision to distrilbdele is only a matter of
procedure. The decision may be made at annuargemeeting held at
the end of the lunar year or if it is not convemiendo so, at the beginning
of the following lunar year. It cannot be saidtthalecision to distribute or
not to distribute made at a general meeting heltherfirst day of the lunar
new year is invalid but would be valid had it bemade at a general
meeting held one day earlier on lunar new year eWwefact, there were

incidents in the past whegmai-ji was made during the lunar new year.
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think the decision may also be made at any othee.ti If it becomes
necessary to distribute by way ehi-ji to relieve the members of a
calamity which occurred during the middle of theayean unanimous
decision to distribute by way gfi-ji made at that time could not be said to
be invalid as not having been made at the endeofuhar year. What is
important is that the decision to distribute mustumanimous and may not

be made in the face of objection.

135. On the facts, to protect the interest of tH& f8ng, the '
Plaintiff altered the bank mandate in December 280Ghat the Tong’s
bank accounts could only be operated on the jogmasures of all the five
managers, including the' Plaintiff. The attitude of the other members of
the Tong towards the Plaintiffs, particularly th& Rlaintiff, became very
hostile since 24 December 2000 when th@Hhintiff openly repudiated the
1982 Agreement. The™IPlaintiff was cornered by members of the Tong
outside the entrance of Tai Hong Wai, only to deagsed upon arrival of
the police. On 31 December 2000, the membersdalel year eve party
outside the Plaintiffs’ houses and conducted a mafsto humiliate the

3" fongand threw burnt paper money into the Plaintiffsuses. For fear

of his own safety, the®1Plaintiff did not attend members meetings so as to
avoid having direct confrontation with the membekde only attended to
the matters of the Tong in managers meetings ougir the secretary of
the Tong. At a members meeting held on 7 Janu@fi 2n which the
Plaintiffs were absent, the members approypadaji in the amount of
$1,500 per member. Thaiai-ji had to be aborted as thé& Plaintiff
objected and refused to sign cheques for makingp#lyenent. Thus the
Plaintiffs’ objection topai-ji was unequivocal despite he did not attend the

meeting.

(0]
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136. As a result of the *1Plaintiff's request for inspection of the
accounts of the Tong for the year 2000/2001, thg dfficers convened a
meeting of the members on 4 February 2001 andeidvte i Plaintiff to
inspect the accounts at the meeting. Obviouse/ntbtive was to force the
1% Plaintiff to have a direct confrontation with tmeembers. The ®1
Plaintiff did not attend that meeting. At the megt it was resolved that in
future the accounts of the Tong may only be ingzbdt the annual
meeting at the end of the year. In my view, théeDdants and members
had no right to deny a manager, as opposed to abererof his right to
access the accounts of the Tong at any time foptingose of discharging
his duty as manager. It is only too obvious the Defendants have
teamed up with the members to refuse tfiePlaintiff access to the
accounts of the Tong for the purpose of forcing honconfront the

members at general meetings.

137. The hostile relation continued into 2002. At a g@ah meeting
held on 13 January 2002, a resolution to distrilfit@®00 per member by
way of pai-ji was passed in the absence of thiélhintiff. On 14 January
2002, the 1 Plaintiff requested the secretary to produce to@ants of the
Tong for inspection. The request was refused laydtcretary. On 19
January 2002, the Plaintiffs’ solicitors, RWY wrote the Defendants
demanding submission of the Tong’s accounts fqgygenoson. The demand
was ignored by the Defendants under the pretexititiealetter was written
in English. On 21 January 2002, the duty offidessied a notice gfai-ji
on 28 January 2002. RWY wrote to the Defendantiscaty officers on 23
January 2002 to object to tipai-ji. Thatpai-ji was cancelled as thé'1l
Plaintiff refused to sign cheques for payment. fitesthe ' Plaintiff did
not attend the annual meeting to objecpad|i, his objection was obvious

and known to the Defendants.
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138. Then the Plaintiffs instituted the present action26 January
2002 with an endorsement seeking an injunctiorestrain the Defendants
from distributing the asset of the Tong without theanimous consent of
each and every member of the Tong. The Writ of @ons was served on
the Defendants on 5 February 2002. Thus the Dafgachad knowledge
of the Plaintiffs’ objection to any form of distubon of the Tong’s asset.
Despite that at a members meeting held on 17 Ma@€l2 in which the
Plaintiffs did not attend, the members approvettibisting $1,000 to each

member by way opai-ji. On 24 March 2002, the distribution was effected,

presumably with rental income which the Defendaateived and which
they should have, but deliberately failed, to dépato the First Two Bank

Accounts.

139. Though the decision to distribute by waypaii-ji was made at
members general meeting which the Plaintiffs chose to attend, the
objections of the Plaintiffs was patently knownthe Defendants before
the meeting by reason of the Plaintiffs’ expresgainns and particularly
the service on the Defendants of the Writ of Sunsnmam5 February 2002.
It does not matter that their objections were atded at the meeting. The
Defendants as managers of the Tong had in the daabjection from
members of the Tong caused the duty officers twidige $201,000 from
funds belonging to the Tong, when they had no aithtow do so. In any
event, the Defendants bear the burden of proviagtistom of distribution
of surplus income as of course and they have faitedlischarge that
burden. They have therefore failed to prove thaythad the authority to
cause the distribution. Accordingly, th& 13 and 4' Defendants are
jointly liable to pay back to the Tong the said suih $201,000 so
distributed with interest from 24 March 2002.

G
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THE 2002 PAI-JI UNDER HONG KONG LAW

140. Having found that the 200Rai-ji was unlawful on the basis
that it was governed by Chinese customary law, etomes quite
unnecessary for me to consider what the positionldvbave been under
Hong Kong law as it never was the Defendants’ pmsithat Hong Kong
law applies to the 200Pai-ji. For completeness, | shall deal with that
issue very briefly. The position is essentiallg same under Hong Kong

law or Chinese customary law.

141. For similar reasons as considered above, the Dafd¢sdear
the burden of proving distribution of surplus in@mas of course. They
have failed to discharge that burden under Honggklaw. In respect of
the characteristics of a custom, the only diffeeebetween the two systems
of law is that under Hong Kong law a custom woudddrto be reasonable
in its content. Bearing in mind the purpose of Tleeng and the perpetual
nature of the trust, it can hardly be argued thatdustom of no distribution
without unanimous consent unreasonable. Thus, WMemgy Kong law
applicable to the 200Pai-ji, | would for the same reasons hold that the
Plaintiffs have successfully proved the custom ttietre shall be no
distribution of surplus income unless with unanimawonsent. | would
also hold in the alternative that the burden ofvprg the custom of
distribution of surplus income as of course is ba Defendants and the
Defendants have failed to discharge that burdepro¥ing the custom of
distribution of surplus income as of course. Henlce result would be the

same if Hong Kong law were applicable to the 2D@2ji.
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CONCLUSION

142. | reach the following conclusions in respect of Blaintiffs’
claim in the original action. As the funds used floe 2002Pai-ji was
rental income or profit issuing out of the landT@ng Kwong Yu Tong, it
was land within the meaning of section 2 of the NTChinese custom and
customary right is applicable to the 20@ai-ji under section 13(1) of the
NTO. Pai-ji is a matter of internal management of Tang KwongTéng
and is not governed by Chinese customary law.hAsTong has no written
rules, pai-ji is a matter which is subject to the custom of Teag. The
Plaintiffs have proved the custom that there shallnopai-ji unless the
unanimous consent of all members of the Tong has bbtained. As the
Plaintiffs had communicated their objection to th@02 Pai-ji to the
Defendants, the Defendants were in breach of thdy as managers and
trustees of the Tong to cause the distributioncotdingly, the ¥, 3¢ and
4™ Defendants are jointly liable to return to the §ahe sum of $201,000
so distributed together with interest at judgmexé rsince 24 March 2002.
Assuming that the Plaintiffs had failed to prove ttustom as they alleged,
the Plaintiffs are also entitled to judgement. STt because the burden
was actually on the Defendants to prove the cusbdndistribution of
surplus income as of course and the Defendants fagee to discharge
that burden. There is no evidence to suggestdispite my judgment in
this case the Defendants would attempt furtheridigion of the Tong’s
asset without unanimous consent. Hence, | am ootggto make the

injunction order sought by the Plaintiffs.

143. My conclusion in respect of the Defendants’ actiby
counterclaim is as follows. The subject mattetha 1982 Agreement is

cash compensation and mesne profit held in the bao&unts of the Tong.
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Mesne profit is land within the meaning of sectbwf the NTO, but not
compensation. Thus, section 13(1) of the NTO apgptio the mesne profit
in the bank accounts of the Tong but not to comgims. The 1982
Agreement, insofar as it concerns distributionahpensation, is governed
by Hong Kong law, whereas insofar as it concerssridution of mesne

profit, is governed by Chinese customary law.

144. Under Hong Kong law, the 1982 Agreement purported t

affect the rights of a future member of tH&f8ng, namely, the % Plaintiff,
who was not in existence at the time the agreeme# entered into.
Hence, Tang Chik Lam, the head of tff&f@ngat the time, could not have
authority to enter into any agreement binding an3hPlaintiff. The 1982
Agreement is therefore unenforceable. Furthernmbes,1982 Agreement
was voidable as having been obtained as a reswtmss and has been
effectively avoided by Tang Chik Lam on 6 NovemkdE98. The
Defendants have no legal basis under Hong Kong tawdemand

distribution of the compensation in the bank act®whthe Tong.

145. Insofar as the 1982 Agreement concerns distribugfomesne

profit, the Court shall have power to recognize ése custom and
customary right affecting such mesne profit. Undbmese customary law,
the 1982 Agreement would be unlawful as it seeksappropriate the
Tong's asset to the present generation in the abseihany circumstances
of necessity which is a condition precedent todisposition of property of
that nature under Chinese customary law. The 1&@2ement is also
unenforceable as being contrary to public poliaytfe following reasons.
It is unlawful. It violates the purpose of the Toaigd is destructive of the
Tong. It would rob the future generations of thvgght to the asset of the

Tong. It was also voidable as having been obtayeduress and has been
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effectively avoided by Tang Chik Lam on 6 NovembdE98. The

Defendants have no legal basis under Chinese casyolaw to demand

distribution of the mesne profit in the bank acdswf the Tong.

146. For the above reasons, the Defendants have noatghterest
under the 1982 Agreement under Hong Kong law oreun@hinese
customary law to seek the declaration, order ofridigion or damages
they sought. It is the®1Plaintiff's duty as manager of the Tong to prevent
the unlawful distribution of the assets of the Tond\ccordingly, the

Defendants’ counterclaim is dismissed.

147. | also make an ordenmisi that the Defendants shall pay the
Plaintiffs’ costs of this action with certificaterftwo counsel, to be taxed if

not agreed.

(Anthony To)
Deputy High Court Judge
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