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R U L I N G 

 

GLENNIE, J. 

[1] By notice of motion the Applicant, Isabelle Rose McCorkill, seeks the 

following injunctive relief against the Respondent, Fred Gene Streed, Executor of 

the Estate of Harry Robert McCorkill: an interlocutory injunction preventing the 

Respondent from paying, transferring, or disbursing any part of the Estate of the 

late Harry Robert McCorkill (a.k.a. McCorkell) until further order of this Court.  In 

the alternative the Applicant seeks an injunction for Preservation of Assets, 

without notice, pursuant to Rule 40.03. 

 

[2] The Applicant asserts the following grounds: 

 
1. The nature of the motion and the circumstances of the case render 

 service of the Notice of Motion impractical; 

 

2. The delay necessary to effect service of the Notice of Motion might entail 

 serious consequences to the Applicant; 

 

3. The sole beneficiary of the McCorkill Estate, the National Alliance, is a 

 corporation situated in the State of Virginia. 

 

[3] The Applicant concurrently filed a Notice of Application pursuant to Rule 

16.24 of the Rules of Court  by which she intends to apply for an order: 

 
a. Declaring that the bequest provided at paragraph 3(b) of the Last Will 

 and Testament of Harry Robert McCorkill (a.k.a. McCorkell) void as it is a 

 bequest that is illegal and/or contrary to public policy; 

 

b. Declaring that as a result of the failed bequest, the residue of the Estate 

 of Harry Robert McCorkill (a.k.a. McCorkell) provided for in the Last Will 

 and Testament, an intestacy has resulted; 

 

c. Declaring that pursuant to the provisions of the Devolution of Estate Act 

 R.S.N.B. 1973, Chap. D-9, the Estate be shared amongst the surviving 

 brothers and sisters, of the late Harry Robert McCorkill (a.k.a. 

 McCorkell), including the Applicant, in equal shares; 
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d. Permanently enjoining the Executor of the Estate of Harry Robert 

 McCorkill (a.k.a. McCorkell), the administrator and any other individuals 

 associated with the Respondent, from distributing, paying or transferring 

 the Residue of the Will of Harry Robert McCorkill to the National Alliance, 

 a Virginia Corporation. 

 

[4] That application has not as yet been scheduled to be heard. 

 

OVERVIEW 

[5] The Applicant seeks an ex parte interim injunction preventing the 

Respondent from paying, transferring or disbursing any portion of the Estate of 

the late of Harry Robert McCorkill (“McCorkill Estate”) until the Application has 

been heard on its merits. 

 

[6] The Applicant asserts that as Letters Probate were issued to the 

Respondent in May 2013 and since the sole beneficiary of the Estate is the 

National Alliance, a corporation situated in the United States of America, there is 

a real and substantial risk that the assets of the McCorkill Estate will leave New 

Brunswick.   

 

[7] Harry Robert McCorkill died in 2004.  In his Last Will and Testament, he 

bequeathed the residue of his estate to the National Alliance, which is an 

organization based in West Virginia, United States of America. 

 

[8] Letters probate were issued to Fred Gene Streed in May 2013, more than 

nine years after McCorkill died. 

 

[9] The Applicant on this motion is Mr. McCorkill’s sister.  There is also one 

brother living in Manitoba.   
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[10] The Applicant asserts that the National Alliance is a longstanding Neo Nazi 

group in the United States that has also been active in Canada and that through 

its hate propaganda, the National Alliance promotes a political program parallel 

to that of the original World War II era National Socialist Party of Germany (the 

Nazis) including genocide, ethnic cleansing and the use of hate motivated 

violence and terror to achieve its aims. 

 

[11] The Applicant also asserts that the National Alliance has a long history of 

inspiring and carrying out hate motive violence and terror through its members 

and supporters in order to achieve its stated political aims. 

 

[12] The Applicant has filed a Notice of Application contesting the bequest to 

the National Alliance on the basis that it is illegal and/or contrary to public policy.   

 

[13] With respect to the location of certain assets of the Estate and the 

concern of the Applicant that they may be imminently taken out of the country, 

Gary Le Gresley, an employee of Moonstruck Investigation Services located in 

Bathurst states that he was retained on July 12, 2013 by the Executive Director 

of Legal Services, Office of the Attorney General, Province of New Brunswick to 

determine whether certain articles pertaining to the execution of the Last Will 

and Testament of the late Harry Robert McCorkill were still in the Province of 

New Brunswick. 

 

[14] In his report, Mr. Le Gresley states that the office of the Attorney General 

has recently received several complaints from civil and human rights 

organizations pertaining to the transfer of monies and antiques of significant 

value to the beneficiary in this case, the National Alliance, located in the United 

States of America. 

 

[15] Mr. Le Gresley writes as follows in his report: 

 

20
13

 N
B

Q
B

 2
49

 (
C

an
LI

I)



 

 

4 

“Although members of the Legal Services Branch, Attorney General’s office has 

begun a review of the circumstances surrounding this case, it was important to 

identify immediately if the assets were still in Canada so as to determine whether 

the Minister had jurisdiction should irregularities be noted.” 

 

[16] Mr. Le Gresley continues in his report as follows:  

 
“On July 19, 2013 Mr. Ron Smeal, a private investigator and resident of the 

United States of America acting on behalf of Mr. Le Gresley contacted Mr. 

Richard Hall of Alex Cooper Appraisal via telephone.  Mr. Hall advised he did not 

have the assets and believed they were still in Canada.  He did not anticipate 

they would be coming to the United States before another 3 to 6 months.” 

 

[17] Mr. Le Gresley says that he contacted Mark Giannini of AMG Customs 

Solutions by telephone on July 19, 2013 and that Mr. Giannini advised him that 

“he had not yet been advised by Mr. Glen Allen or any other person representing 

the Estate of Mr. McCorkill of the intended arrival date of the goods into the 

United States.”   

 

[18] In a supplementary affidavit deposed to on today’s date, the Applicant, 

deposes that she “sincerely believes that there is a high risk that the assets of 

the McCorkill Estate may be taken out of the Country imminently.” 

 

[19] In discussing ex parte injunctions, Justice Robert J. Sharpe writes as 

follows in Injunctions and Specific Performance, Canada Law Book, Looseleaf 

Edition, at paragraph 2.30: 

 

Notice of an application for an interim injunction must be given as a matter of 

“elementary justice” and exceptional circumstances are required to warrant 

making an order without notice.  To justfy an ex parte injunction, there must be 

such urgency that the delay necessary to give notice might entail serious and 

irreparable injury to the plaintiff.  Granting an injunction before the plaintiff’s 

right has been established at trial entails a serious risk of infringing the rights of 

the defendant.  That risk is significantly heightened if an injunction is granted 

without even giving the defendant notice and an opportunity to be heard.  For 

this reason, the courts are especially cautious in granting ex parte injunctions.  

There are two categories of extraordinary urgency where courts are willing to 

order ex parte injunctions.  The first is where urgency arises because there is a 

reason to believe that the defendants, if given notice, will act to frustrate the 

process of justice before the motion can be decided.  This category includes 

Anton Piller orders and Mareva injunctions.  The second is where there is such 

exigency that any delay will defeat the plaintiff’s claim and there is simply no 
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time to provide notice.  The second category must be applied with caution.  As 

Lord Hoffman stated, cases in this category will be “rare, because even in cases 

where there was not time to give the period of notice required by the rules, 

there will usually be no reason the applicant should not have given shorter notice 

or even made a telephone call.  Any notice is better than none”.  The need for 

notice is particularly important where an ex parte injunction would interfere with 

freedom of expression.  A party who obtains an ex parte order may be penalized 

in costs if it is later shown that the requisite urgency was lacking.  Costs may be 

awarded on a substantial indemnity basis where an ex parte injunction is 

obtained and then abandoned in the face of a motion to set that order aside.  

Full indemnity costs may also be awarded where an ex parte injunction is set 

aside for want of full disclosure.  

 

[20] The Applicant argues that if the Respondent is notified of her Application 

and request for an injunction, the Respondent will have sufficient time, and could 

very well pay the residue of the McCorkill Estate to the National Alliance, situated 

in West Virginia and that this would clearly defeat the Applicant’s claim.  

 

[21] The Applicant also argues that neither the Respondent nor the National 

Alliance will be prejudiced in the event the ex parte injunction is granted.  The 

Respondent applied for Letters Probate more than six years after Mr. McCorkill’s 

death.  The Letters Probate were issued more than nine years after Mr. 

McCorkill’s death.  Accordingly, the Applicant asserts there was no urgency for 

the Respondent.  Therefore, the Applicant argues, there should be no prejudice 

for the payment of the McCorkill Estate to be delayed a while longer.  I agree 

with the Applicant’s assertion in this regard.  I conclude that this matter is one of 

urgency.  In any event, this injunction will be heard further on Wednesday, July 

31st at 9:30 a.m. in order to determine if it should be continued. 

 

THE THREE PART TEST FOR AN INJUNCTION      

[22] The test for granting an injunction as pre-trial relief is well established.  A 

party seeking injunctive relief must satisfy the three-part test set out by the 

Supreme Court of Canada in the leading decision of RJR-MacDonald Inc. v. 

Canada (Attorney General), [1994] 1 S.C.R. 311 (S.C.C.).  The Applicant must 

establish that: 
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 (i) there is a serious issue to be tried; 

 

 (ii) the applicant will suffer irreparable harm which could not be  

  compensated by damages or that damages may be impossible to 

  recover if the injunction is refused; and  

 

 (iii) the balance of convenience favors granting the injunction. 

 

[23] As Justice Sharpe writes further at paragraph 2.630: 

 
 The list of factors which the courts have developed – relative strength of 

the case, irreparable harm and balance of convenience – should not be employed 

as a series of independent hurdles.  They should be seen in the nature of 

evidence relevant to the central issue of assessing the relative risks of harm to 

the parties from granting or withholding interlocutory relief. 

 

SERIOUS TRIABLE ISSUE 

[24] The first part of the three-part test is the determination of whether the 

Applicant’s action against the Respondent in this case raises one or more serious 

triable issues.  As Richard, J.A. writes in Leby Fixtures & Interiors (Receivership), 

Re  2006 NBCA 93 (CanLII): 

 
It is not the function of the Court at this stage to determine whether Leby 

Fixtures might succeed in its action.  The threshold has been described as a low 

one (see St. Anne-Nackawic Pulp Co. (Bankrupt), Re 2005 NBCA 54 (CanLII), 

(2005), 286 N.B.R. (2d) 19, [2005] N.B.J. No. 203 (QL), 2005 NBCA 54, at para. 

14 and the cases cited therein).  In Canada East Manufacturing this Court 

described the first stage of the test in the following words (at para. 9):  

 

There is no requirement that a reasonable prospect of succeeding be 

established … In RJR – MacDonald Inc., the Supreme Court of Canada 

stated at 337-38: 

 

What then are the indicators of “a serious question to be tried”?  There 

are no specific requirements which must be met in order to satisfy this 

test. 

 

[25] See also the unanimous decision of the New Brunswick Court of Appeal in 

M R Martin Construction Inc. v. Bryn Holdings Ltd., 2010 NBCA 48 (CanLII) 

delivered by Quigg, J.A. and concurred to by Justices Bell and Green. 

 

[26] As mentioned, the threshold with respect to this test is a low one in the 

sense that the plaintiff needs only to establish that his or her action is not 

frivolous or vexatious.  See: R.J.R. MacDonald Inc. v. Canada (Attorney General) 
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[1994] 1 (S.C.R.) 311 (S.C.C.); Canada East Manufacturing Inc. v. Harvey [1996] 

183 (N.B.R.) (2nd) 293 (N.B.C.A.); and Allsco Building Products Ltd. v. U.F.C.W. 

Local 1288P [1998] 207 (N.B.R.) (2nd) 102 (N.B.C.A.).   

 

[27] Section 16.04(a) to (e) of the Rules of Court provides as follows: 

 

Where an Act or rule authorizes an application or motion to the court without 

requiring the institution of an action, a Notice of Application (Form 16D) may be 

used and, in addition thereto, a proceeding may be so commenced where the 

relief claimed is: 

 

 (a) for the opinion, advise or direction of the court on a questions 

 affecting the rights of any person in respect of the administration of the 

 estate of a deceased person or in respect of the administration of a 

 trust; 

 

 (b)  for an order directing the executors, administrators or trustees 

 to do or abstain from doing a particular act in respect of a estate or trust 

 for which they are responsible; 

 

 (d) for the administration of the estate of a deceased person, or for 

 the execution of a trust, by the court; 

 

 (e) for a determination of rights which depend upon the 

 interpretation of a deed, will contract or other instrument, or upon the 

 interpretation of a statute, order-in-council, regulation, municipal by-law 

 or resolution. 

 

[28] The Applicant asserts that in the event this Court should conclude that the 

gift to the National Alliance is illegal or contrary to public policy, Mr. McCorkill 

would be intestate.  As such, pursuant to the Devolution of Estates Act, the 

Applicant and remaining living brother of Mr. McCorkill would become the 

beneficiaries of the Estate. 

 

[29] In Miller Estate, Re (1937) CarswellOnt 108 (S.C.C.), the testator’s relative 

contested the Will on the grounds that it was against public policy.  The Will left 

the residue of the Estate to the family in Toronto who had the most children in 

10 years.  The court noted as follows at paragraph 5: 

 

It is the duty of the courts to give effect to contracts and testamentary 

dispositions according to the settled rules and principles of law, since we are 

under a reign of law; but there are cases in which rules of law cannot have their 
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normal operation because the law itself recognized some paramount 

consideration of public policy which over-rides the interest and what otherwise 

would be the rights and powers of the individual… 

 

[30] In Canada Trust Co. v. Ontario Human Rights Commission, [1990] O.J. 

No. 615, the Ontario Court of Appeal voided the provisions of a trust (scholarship 

fund) which confined management, judicial advice and benefit on grounds of 

race, colour, ethnic origin, creed or religion as contravening public policy.  The 

Court confirmed the importance of the right to dispose of one’s own property, 

however in some cases the interests of society require the court’s intervention on 

the grounds of public policy.  The court found that in that case the trust was at 

odds with today’s social values as to make its continued operation in its present 

form inimical to the public interest.  The court stated as follows at paragraph 

39): 

 
… a trust premised on notions of racism and religions superiority contravenes 

contemporary public policy… the concept that one race or any other religion is 

intrinsically better than any other is patently at variance with the democratic 

principles governing our pluralistic society, in which equal rights are 

constitutionally guaranteed and in which the multicultural heritage of Canadians 

is to be preserved and enhanced… 

 

[31] The Applicant in the present case asserts that should the gift to the 

National Alliance be permitted, the net result will be to finance an openly racist 

Neo Nazi organization which has committed several acts of violence throughout 

the years. 

 

[32] The Applicant submits that the testamentary gift to the National Alliance is 

in complete contradiction with Canadian values.  The Applicant argues that hate 

speech is prohibited and Canada has undertaken to eradicate hate speech, hate 

groups and their financing.  As such, the Applicant asserts that the bequest to 

the National Alliance is either illegal or contrary to public policy and should be 

voided.   
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[33] In the circumstances, I am satisfied that there is a serious issue to be 

tried in this case and that the Applicant’s action is neither frivolous nor vexatious.   

 

IRREPARABLE HARM 

[34] The second part of the test requires this Court to determine whether the 

party applying for the injunction would suffer irreparable harm if the relief sought 

is not granted.  In Leby Fixtures, Richard, J.A. writes: 

 
In RJR-MacDonald, the term “irreparable” is said to refer to “the nature of the 

harm suffered rather than its magnitude.”  The Supreme Court explains at para. 

59 that “[i]t is harm which either cannot be quantified in monetary terms or 

which cannot be cured, usually because one party cannot collect damages from 

the other.”  [para. 38] 

 

[35] The Applicant in this case asserts that if the injunction she seeks is not 

granted, she will suffer irreparable harm since all of the assets of the McCorkill 

Estate may well be transferred outside the jurisdiction of New Brunswick thereby 

making it very difficult, if not impossible, to recover the assets should she be 

successful with her application. 

 

[36] There is no evidence that the Respondent in this case would be in a 

financial position to pay and satisfy any award of damages to the Applicant in the 

event she is successful with her litigation against the Respondent.   

 

[37] The Applicant also argues that there will be also be irreparable harm on a 

larger scale if the National Alliance is to receive the gift in that it will serve to 

fund their racist activities and will have a detrimental effect to society, as a 

whole, which cannot be quantified. 

 

[38] I am satisfied that failure to grant an interim injunction in this case to the 

Applicant would cause the Applicant irreparable harm. 
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BALANCE OF CONVENIENCE 

[39] The third and final factor which must be addressed in considering interim 

injunctive relief is the matter of the balance of convenience.  Although the 

Applicant has met the first two prongs of the three part test, the jurisprudence of 

our Court of Appeal suggests that one should proceed to the third stage of the 

analysis.  In Imperial Sheet Metal Ltd. v. Landry, 2007 NBCA 51 (CanLII), 

Robertson, J.A. writes: 

 
In summary, so long as motion judges are not imposing a threshold test with 

respect to the question of whether the plaintiff will suffer irreparable harm and 

so long as they are prepared to proceed to the third stage of the tri-partite 

analysis, and assess the potential harm to the defendant, no one can complain 

that the principles in RJR-MacDonald have not been respected.  Whether the 

case for irreparable harm to the plaintiff is weak or strong, it is still necessary to 

turn to the third step in the analysis.  [para. 30] 

 

[40] In Leby Fixtures, Richard J.A. discusses how to approach the third part of 

the test as delineated in RJR-MacDonald:   

 
In RJR-MacDonald, the Supreme Court said this about the third stage of the 

three-stage test (at paras. 62-63): 

 

The third test to be applied in an application for interlocutory relief wsa 

described by Beetz J. in Metropolitain Stores at p. 129 as: “a determination 

of which of the two parties will suffer the greater harm from the granting or 

refusal of an interlocutory injunction, pending a decision on the merits.”  In 

light of the relatively low threshold of the first test and the difficulties in 

applying the test of irreparable harm in Charter cases, many interlocutory 

proceedings will be determined at this stage. 

 

The factors which must be considered in assessing the “balance of 

inconvenience” are numerous and will vary in each individual case.  In 

American Cyanamid, Lord Diplock cautioned, at p. 408, that: 

 

[i]t would be unwise to attempt even to list all the various matters 

which may need to be taken into consideration in deciding where the 

balance lies, let alone to suggest the relative weight to be attached to 

them.  These will vary from case to case. 

 

He added, at p. 409, that “there may be many other special factors to be 

taken into consideration in the particular circumstances of individual cases.  

 

[41] See also Chase v. Farren Estate 2003, N.B.R. (2d) Supp. No. 59. 
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[42] On the balance of convenience issue, Justice Sharpe writes as follows in 

Injunctions and Specific Performance:     

 
Under the rubric of “balance of convenience,” the courts have considered an 

indefinable array of elements…Apart from, and in addition to, the risks of 

monetary loss and gain, what will be the relative impact upon the parties of 

granting or withholding the injunction?  Does the benefit the plaintiff will gain 

from preliminary relief outweigh the convenience to the defendant of withholding 

relief?  Is the inconvenience to the defendant, should the injunction be granted, 

more substantial than the inconvenience the plaintiff will suffer if relief is 

withheld?  “[Which of the two parties will suffer the greater harm from the 

granting or refusal of an interlocutory injunction pending a decision on the 

merits?” Injunctions and Specific Performance, at paragraph 2.530.   

 

[43] The Applicant in this case asserts that the balance of convenience clearly 

favors her position.  As stated, in light of the time that has elapsed between the 

death of Mr. McCorkill and the issuance of Letters Probate, there is no evidence 

to suggest that the Respondent would be prejudiced in any way. 

 

[44] In considering the balance of convenience, the third branch of the test, 

the court noted in RJR-MacDonald that: 

 
In addition to the damage each party alleges it will suffer, the interest of the 

public must be taken into account. 

 

 

[45] It would appear from the evidence adduced in this case that the interest 

of the public will be a factor in this case.  Justice Cory writes at 512 in Yule Inc. 

v. Atlantic Pizza Delight Franchise (1968) Ltd.: 

 
Injunction is a vitally important remedy that must be invoked to protect rights 

that are considered basic and essential.  As a remedy it should remain flexible so 

as to be applicable to changing times and circumstances… 

 

[46] I find the balance of convenience factor is in favour of the Applicant in this 

case.  The Applicant would clearly suffer greater inconvenience if the injunctive 

relief she now seeks is refused than the Respondent would if the relief is 

granted.  Accordingly, the relief will be granted.  There is an implied undertaking 

to damages. 
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DISPOSITION 

[47] In the result, the motion for injunctive relief is granted.  Accordingly, it is 

hereby ordered that an interim injunction issue in favour of the plaintiff as 

follows: 

 

IT IS HEREBY ORDERED THAT: 

 

1. The Respondent is enjoined from paying, transferring or dispursing any 

 part of the Estate of the late Harry Robert McCorkill (a.k.a. McCorkell) 

 under further order of this Court; 

 

2. All assests of the Estate of Harry Robert McCorkill (a.k.a. McCorkell) shall 

 remain in the Province of New Brunswick, until further order of this Court. 

 

3. The Applicant shall serve this Order together with the Notice of 

 Application, Notice of Motion, Affidavit of Isabelle Rose McCorkill, 

 Supplementary Affidavit of Isabelle Rose McCorkill, Affidavit of Mark 

 Potak, Affidavit of Morgan Foley and Affidavit of Gary Le Gresley on John 

 Hughes, solicitor for the Respondent forthwith which shall constitute 

 proper service pursuant to Rule 40.02(2); and 

 

4. The Notice of Motion is to be returned on July 31st at 9:30 a.m. for a 

 hearing on the continuation of this order. 

 

    

   

          ______________________________ 
            Peter S. Glennie 

          A Judge of the Court of Queen’s Bench 
          of New Brunswick 
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