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INTRODUCTION 

Preamble  

1. This is (for the moment) the culmination of a long war of attrition in which the real combatants are 
Ultraframe (UK) Ltd ("Ultraframe") on one side and The Burnden Group plc ("Burnden") on the other. 
The trial alone, on liability only, occupied 95 days of court time. Both Ultraframe and Burnden are 
competitors in the market for the manufacture and supply of conservatories, and conservatory roofs 
in particular. Burnden's principal brand of conservatory roof is called "K2". Mr Gary Fielding, and his 
wife Sally, are the majority shareholders in Burnden. The war has been bitterly fought. There have 
been accusations and counter-accusations of forgery, theft, false accounting, blackmail and arson, 
not to mention the widespread allegations that many of the principal witnesses are lying. At the heart 
of the litigation is a dispute about the ownership of businesses in the field of conservatory roof 
design and manufacture originally developed by Mr Howard Davies. The brand name of Mr Davies' 
system was "Quickfit". I shall call it by that name although the brand name was later changed. Mr 
Davies operated through a number of companies, all of which became insolvent. He was also 
adjudicated bankrupt. While Mr Davies' empire was collapsing in ruins, two companies were 
incorporated or acquired. These companies were Northstar Systems Ltd ("Northstar") and Seaquest 
Systems Ltd ("Seaquest"). These two companies, in their turn, became insolvent, and they are now 
effectively controlled by Ultraframe. Although the principal actions with which I am now concerned 
are actions nominally brought by the liquidator of Northstar and Seaquest respectively, there is no 
doubt that Ultraframe is the driving force behind him. Except where it matters, I shall call the 
claimants "Ultraframe".  

2. Ultraframe is represented by Mr Andrew Hochhauser QC, leading Mr Christopher Parker, Mr Martin 
Griffiths, Mr Adrian Speck and Mr Henry Ward. Burnden, Mr and Mrs Fielding and other companies 
in the Burnden Group are represented by Mr Richard Snowden QC, leading Mr Iain Purvis, Mr Nigel 
Dougherty and Ms Kathryn Pickard. Their clients have been called "the Burnden Defendants". Mr 
Naden is represented by Mr Giles Maynard-Connor; and Mr Clayton by Mrs Lisa Walmisley. Due to 
funding difficulties, both Mr Maynard-Connor and Mrs Walmisley were unable personally to attend 
the whole of the trial after the end of Day 33. However, they were able to attend for such parts of the 
trial thereafter as had most impact on their respective clients; and, I understand, were supplied with 
daily transcripts of the evidence. They also attended the closing submissions; and each made 
submissions on behalf of their respective clients. Mr Birkett (who is the defendant to a claim for 
contribution by Mr Naden) attended the trial to give evidence on Ultraframe's behalf; but otherwise 
did not attend, and was not represented. Short written submissions were put in on his behalf.  



3. In a nutshell, Ultraframe claims that Mr Fielding and his companies have stolen the business and 
assets of Northstar and Seaquest. Ultraframe's case is that this came about as a result of:  

i) the dishonest story advanced by Mr Davies and his associates, including Mr Birkett, Mr 
Naden and Mr Clayton, that Northstar and Seaquest belonged to Mr Naden and Mr Clayton, 
when in fact Mr Davies was the sole beneficial shareholder, which prevented Mr Davies' 
trustee in bankruptcy from realising those assets for the benefit of Mr Davies' creditors; 

ii) the dishonest story advanced by Mr Fielding, Mr Birkett, Mr Naden, Mr Clayton, Mr Roche 
and others in response to litigation by Mr Davies' trustee to the effect that Mr Fielding owned 
the shares in Northstar and Seaquest and was a secured creditor for monies claimed to 
have been lent by him, which prevented Ultraframe from taking control of those companies 
until after Mr Fielding had stripped them of their value and taken over all their assets and 
business through his own companies. 

4. Burnden says that Ultraframe has been engaged in a long campaign to stamp out its competitors. It 
says that Ultraframe hounded Mr Davies and his companies by persistent litigation, forcing them into 
insolvency. Having done so, it bought the claims of Mr Davies' trustee in bankruptcy. It says that Mr 
Fielding, a businessman with an interest in Kesterwood Ltd, a company which was one of Northstar's 
suppliers, had provided finance to both Northstar and Seaquest; and had (so he thought) agreed to 
buy a majority shareholding in Northstar and Seaquest. During the period when Ultraframe was 
pursuing Mr Davies and his companies, Mr Fielding continued to support the businesses of Northstar 
and Seaquest by the provision of further cash and credit, and he provided the services of a 
management accountant to assist them to get their accounting records, which were a shambles, into 
some kind of order. Mr Fielding sought and was granted debentures to secure his loans by Northstar 
and Seaquest in November 1998. In October and November 1998 it was also agreed that in the light, 
among other things, of the continuing problems with the businesses, customer complaints about 
service, and the uncertainties of tenure at their existing premises, a part of the business of Northstar 
and the marketing operations of Seaquest should be moved to Mr Fielding's much larger premises at 
Burnden Works. When Northstar and Seaquest failed to pay their debts to Mr Fielding, he enforced 
his security; and acquired some of each company's assets from their respective administrative 
receivers. Since then, Mr Fielding has built a successful group of companies, some of which are in 
the conservatory business. Mr Fielding says that although Ultraframe has painted him as a 
conspirator and a thief, he is in fact the victim of the piece.  

5. Mr Fielding first made his claim to ownership of Northstar in November 1998. He says that he was 
first introduced to Northstar in about March 1997 and became progressively more involved with the 
company since then. He says that:  

i) On 12 June 1997 he entered into a supply agreement with Northstar ("the Northstar supply 
agreement") under which in return for financing £750,000 to enable Kesterwood to buy 
capital equipment (in the shape of extrusion machinery and tooling) to service Northstar's 
requirements for uPVC extrusion, he would have security in the shape of Northstar's 
intellectual property rights in its roof system and a first option over Mr Naden's shareholding 
which, he says, he thought at the time belonged to Mr Naden personally; 

ii) On 5 January 1998 he made an offer to buy Mr Naden's shares in Northstar for £80,000. 
This agreement is evidenced by letters dated 9 January 1998 from Mr Fielding to Mr Naden 
and 14 January 1998 from Mr Naden to Mr Fielding. Between the end of January 1998 and 
March 1998 he lent Northstar £80,000 in cash in four instalments: three of £10,000 each and 
the fourth of £50,000; 

iii) On 16 January 1998, Mr Fielding was informed of the existence of Seaquest and wrote to 
Mr Naden and Mr Birkett to complain that he had not been told about this before he had 
agreed to provide cash to Northstar. Concerned to protect his commercial position, Mr 
Fielding had further discussions with Mr Naden and Mr Birkett, which resulted in Mr Fielding 
agreeing to acquire Mr Naden's shares in Seaquest and, on 21 January 1998, his entry into 
a supply agreement with Seaquest ("the Seaquest supply agreement"). 



iv) On 17 March 1998 Mr Fielding wrote to Mr Naden asking him to confirm that ownership of 
the shares in Northstar and Seaquest had passed to Mr Fielding; and Mr Naden 
subsequently countersigned and returned that acknowledgement. The delay in returning that 
acknowledgement was the result of Mr Naden's decision to transfer his shares in Northstar 
and Seaquest to Mr Clayton, by way of security for a loan of £20,000 that had been made by 
Mr Clayton to Northstar. 

v) In October 1998, Mr Christopher Hindley, a self-employed accountant, was approached 
on behalf of Mr Fielding to examine the accounts of Northstar and Seaquest with a view to 
advising Mr Fielding on an intended investment. In November 1998, Mr Fielding asked Mr 
Hindley to help Northstar and Seaquest to sort out their accounts and to resolve Northstar's 
problems with VAT and PAYE and Seaquest's VAT registration. 

vi) In November 1998 he took debentures over Northstar and Seaquest respectively to 
secure various monies he was owed or was intending to advance. 

vii) On 24 November 1998, Mr Fielding attended a meeting with Mr Birkett, Mr Naden and Mr 
Roche. Mr Fielding offered to lend further sums of £90,000 to each of Northstar and 
Seaquest in return for being issued with 900 shares in each company. On the following day, 
Mr Fielding paid £70,000 to Seaquest, £50,000 of which was transferred to Northstar in 
order to enable it to pay its suppliers; 

viii) On 21 June 1999 Mr Fielding, in exercise of his powers under the Northstar debenture, 
appointed an administrative receiver over Northstar's assets. He subsequently acquired 
some of those assets from the administrative receiver, and re-employed many of Northstar's 
staff;  

ix) On 25 February 2000 HH Judge Behrens delivered judgment on Ultraframe's application 
declaring that Mr Fielding had no interest in the shares in either Northstar or Seaquest taking 
priority over the interest of Mr Davies' trustee in bankruptcy 

x) On the following day, Mr Fielding called in the loans that he had made to Seaquest and, 
on its failure to repay, appointed an administrative receiver. 

6. Ultraframe says that this claim is bogus; and that the documents on which Mr Fielding relies to 
support it are fabricated. It says that Mr Fielding was introduced into the story following a meeting 
convened by Mr Davies in about October 1998 as part of a conspiracy to defraud Mr Davies' trustee 
in bankruptcy. Thus these events need to be scrutinised with care. However, there is no pleaded 
claim in conspiracy.  

7. Mr Birkett gives an account of how he says the plot was hatched. Towards the end of October 1998 
Mr Davies met him, Sharon Owen, Maureen Patey, Mr Naden, Mr Ivison, Mr Roche and Mr Read in 
The Nag's Head, a pub in Altrincham. Mr Davies told them that Mr Fielding was going to take over 
Northstar and Seaquest; and that they were to take instructions from him. He told them that the 
shares in Northstar and Seaquest were to be transferred to Mr Fielding and that they had to find a 
way to get everything in the business over to him at Burnden Works so that Mr Davies could further 
distance himself from the companies. In October or November 1998 a further meeting took place at 
The Riverhead Tap pub in Marsden, West Yorkshire at which Mr Birkett, Mr Fielding, Mr Roche, Mr 
Clayton, Mr Ivison, Mr Naden, Mr Sheffield and Mr Read were present. The purpose of the meeting 
was to discuss possible stories they could put together to try and give a legitimate explanation as to 
how Mr Fielding acquired the shares in Northstar and Seaquest. They knew that what was required 
was to find a justification for being able to say that Mr Fielding had had a longstanding financial 
involvement in both Northstar and Seaquest in order to justify his being able to take security over the 
companies without breaching the orders restraining share dealings which Mr Davies' trustee in 
bankruptcy had obtained. They agreed to show that Mr Fielding had acquired control of Northstar 
and Seaquest before June 1998 when the Trustees first obtained Orders and that any share 
transfers would have to be backdated to that time. The story evolved as time went on. At first it was 
to be said that Mr Clayton had lent £70,000 to Northstar, taking shares as his security. But Mr 
Clayton got cold feet about that; because he feared trouble from the Inland Revenue in trying to 
account for having had that amount of money to lend. So the story was changed. It was now to be 



Mr Fielding who was to be presented as the one who had lent the money to Northstar. Documents 
would have to be falsified to corroborate the story. I deal with this in more detail later in this 
judgment.  

8. Mr Birkett says that in the last week of November 1998 Mr Roche (who was working for Northstar) 
gave him a plastic wallet of documents (some 40 pages in all). Mr Birkett was too busy to file them, 
and kept them aside in the plastic wallet. He did not examine the contents of the wallet until the 
spring of 1999. When he did, he realised that many of the documents in the wallet were forgeries. Mr 
Snowden cross-examined Mr Birkett closely on his account of how he came to receive the plastic 
wallet of documents; what it contained and what became of the documents. I will return to this from 
time to time at different points in the story.  

Burden and standard of proof  

General 

9. In view of the seriousness of the central allegations, it as well to recall, at the outset, that although 
the burden of proof resting upon Ultraframe is the ordinary civil burden, the evidence required to 
establish the dishonest scheme alleged must be cogent. As Lord Nicholls of Birkenhead explained in 
Re H and Others [1996] AC 563, 586:  

"The balance of probability standard means that a court is satisfied an event 
occurred if the court considers that, on the evidence, the occurrence of the event 
was more likely than not. When assessing the probabilities the court will have in 
mind as a factor, to whatever extent is appropriate in the particular case, that the 
more serious the allegation the less likely it is that the event occurred and, hence, 
the stronger should be the evidence before the court concludes that the allegation is 
established on the balance of probability. Fraud is usually less likely than 
negligence. Deliberate physical injury is usually less likely than accidental physical 
injury. … Built into the preponderance of probability standard is a generous degree 
of flexibility in respect of the seriousness of the allegation.  

Although the result is much the same, this does not mean that where a serious 
allegation is in issue the standard of proof required is higher. It means only that the 
inherent probability or improbability of an event is itself a matter to be taken into 
account when weighing the probabilities and deciding whether, on balance, the 
event occurred. The more improbable the event, the stronger must be the evidence 
that it did occur before, on the balance of probability, its occurrence will be 
established." 

The Sherlock Holmes fallacy 

10. The great detective famously said that once you have eliminated the impossible, whatever remains, 
however improbable, is the truth. While that may be true for detectives, it is not true for judges. As 
Lord Brandon of Oakbrook explained in The Popi M [1985] 1 WLR 948, 956:  

"In my view there are three reasons why it is inappropriate to apply the dictum of Mr. 
Sherlock Holmes, to which I have just referred, to the process of fact-finding which a 
Judge of first instance has to perform at the conclusion of a case of the kind here 
concerned. 

The first reason is one which I have already sought to emphasize as being of great 
importance, namely, that the Judge is not bound always to make a finding one way 
or the other with regard to the facts averred by the parties. He has open to him the 
third alternative of saying that the party on whom the burden of proof lies in relation 
to any averment made by him has failed to discharge that burden. No judge likes to 
decide cases on burden of proof if he can legitimately avoid having to do so. There 
are cases, however, in which, owing to the unsatisfactory state of the evidence or 
otherwise, deciding on the burden of proof is the only just course for him to take. 



The second reason is that the dictum can only apply when all relevant facts are 
known, so that all possible explanations, except a single extremely improbable one, 
can properly be eliminated. … 

The third reason is that the legal concept of proof of a case on a balance of 
probabilities must be applied with common sense. It requires a judge of first 
instance, before he finds that a particular event occurred, to be satisfied on the 
evidence that it is more likely to have occurred than not. If such a Judge concludes, 
on a whole series of cogent grounds, that the occurrence of an event is extremely 
improbable, a finding by him that it is nevertheless more likely to have occurred than 
not, does not accord with common sense. This is especially so when it is open to the 
Judge to say simply that the evidence leaves him in doubt whether the event 
occurred or not, and that the party on whom the burden of proving that the event 
occurred lies has therefore failed to discharge such burden." 

11. Lord Hoffmann has recently explained, albeit in a very different context, in Gregg v. Scott [2005] 2 
WLR 268:  

"[The] law regards the world as in principle bound by laws of causality. Everything 
has a determinate cause, even if we do not know what it is... The fact that proof is 
rendered difficult or impossible … makes no difference. There is no inherent 
uncertainty about what caused something to happen in the past or about whether 
something which happened in the past will cause something to happen in the future. 
Everything is determined by causality. What we lack is knowledge and the law deals 
with lack of knowledge by the concept of the burden of proof." 

12. However, a judge should not fall back on the burden of proof as a way out of making difficult 
decisions. In Stephens v. Cannon [2005] EWCA Civ. 222 Wilson J, giving the only judgment of the 
Court of Appeal said:  

"(a) The situation in which the court finds itself before it can despatch a disputed 
issue by resort to the burden of proof has to be exceptional.  

(b) Nevertheless the issue does not have to be of any particular type. A legitimate 
state of agnosticism can logically arise following enquiry into any type of disputed 
issue. It may be more likely to arise following an enquiry into, for example, the 
identity of the aggressor in an unwitnessed fight; but it can arise even after an 
enquiry, aided by good experts, into, for example, the cause of the sinking of a ship. 

(c) The exceptional situation which entitles the court to resort to the burden of proof 
is that, notwithstanding that it has striven to do so, it cannot reasonably make a 
finding in relation to a disputed issue. 

(d) A court which resorts to the burden of proof must ensure that others can discern 
that it has striven to make a finding in relation to a disputed issue and can 
understand the reasons why it has concluded that it cannot do so. The parties must 
be able to discern the court's endeavour and to understand its reasons in order to be 
able to perceive why they have won and lost. An appellate court must also be able 
to do so because otherwise it will not be able to accept that the court below was in 
the exceptional situation of being entitled to resort to the burden of proof. 

(e) In a few cases the fact of the endeavour and the reasons for the conclusion will 
readily be inferred from the circumstances and so there will be no need for the court 
to demonstrate the endeavour and to explain the reasons in any detail in its 
judgment. In most cases, however, a more detailed demonstration and explanation 
in judgment will be necessary." 

Approach to the evidence  



Use of documents 

13. When faced with sharply conflicting oral testimony, judges often like to start with the 
contemporaneous documents as providing the firm scaffolding from which to build a picture of the 
facts. That is not so easy in the present case, because Ultraframe allege that many apparently 
contemporaneous documents have been back-dated or forged, or both; and that accounting records 
have been retrospectively falsified. Mr Snowden prepared a table of the principal documents that 
Ultraframe alleges were forged, which I reproduce:  

Description Date 

Memo from Mr Cooper to Mr Fielding re: new revolutionary conservatory roof system  13/2/97 

Mr Fielding's notes on discussion with Mr Cooper 19/2/97 

Notes re: meeting at Groby Road 7/3/97 

Letter to Mr Naden re: supply of uPVC extrusions 20/3/97 

Letter from Mr Fielding to Mr Naden re: supply of uPVC extruded products 25/4/97 

Letter from Mr Fielding to Mr Naden enclosing a proposed Agreement between Fielding and 
Northstar 

12/6/97 

Agreement between Mr Fielding and Northstar ("the Northstar supply agreement" 20/6/97 

Letter from Mr Fielding to Mr Naden re: transfer of shares to Mr Birkett 7/10/97 

Letter from Mr Fielding to Mr Birkett re: supply of uPVC product 15/12/97 

Letter from Jim Sheffield to Mr Birkett re: extrusions  15/12/97 

Letter from Adrian Cooper to Mr Birkett re: transfer of stock  22/12/97 

Letter from Mr Fielding to Mr Naden re: capital injection 5/1/98 

Letter from Mr Fielding to Mr Naden re: £80k injection 9/1/98 

Letter from Mr Fielding to Mr Naden/Mr Birkett re: Seaquest 16/1/98 

Letter from Mr Fielding to Mr Naden/Mr Birkett enclosing Agreement between Fielding and 
Seaquest 

19/1/98 

Agreement between Mr Fielding and Seaquest ("the Seaquest supply agreement") 21/1/98 

Note of telephone conversation between Mr Fielding and Mr Birkett 19/2/98 

Letter from Mr Fielding to Mr Naden re: Alan Clayton's share in Northstar / Seaquest 14/4/98 

Various letters from Mr Fielding to Mr Naden and Alan Clayton regarding Alan Clayton's 
shareholding 

17/3/98 
14/4/98 
8/5/98 

20/5/98 
1/6/98 

Letter to 'Geoff' Naden from Mr Fielding re: buying Northstar's debt 23/10/98 

Letter of agreement in response to letter of 23/10/98 from Ian Jones (Kesterwood) 23/10/98 

Letter of agreement in response to letter of 23/10/98 from Mr Naden 23/10/98  



14. I add to this list the computer records of Northstar's finances. Many of the transactions which feature 
in this case are alleged to have been cash transactions (by which I mean that large piles of 
banknotes were said to have been handed over) which have left no real audit trail.  

15. Much, therefore, depends on the credibility of witnesses. Sustained attacks were made on the 
credibility of many of them; especially: Mr Ivison ("dishonest"); Mr Birkett ("a liar, forger and thief"); 
Mr Fielding ("shifty, calculating, inconsistent and wholly incredible"), Mrs Fielding; Mr Naden ("did not 
understand, let alone believe, the words that had been put into his mouth"); Mr Clayton ("not an 
honest or candid witness"); Mr Whitelock ("clearly lying"), Mr Roche ("partisan and unreliable"), Mr 
Walsh ("a shameless liar"), Mr Sheffield ("not an honest witness") and Ms Owen ("dishonest"). None 
of them emerged from rigorous cross-examination unscathed. It is clear to me that I have not been 
told the whole truth, as my subsequent findings will show.  

16. Nevertheless, I have taken as my stepping stones those facts which both sides accept as true; and 
those documents which both sides accept as authentic. I have tried to test the evidence of each 
witness (where it is in dispute) against these markers. I have also tried to pay particular attention to 
what, in my judgment, are the inherent probabilities in each side's case. Much of this judgment sets 
out a selection of the evidence given to me without significant comment. I do this because the story 
is, on any view, one that is tortuous; and many of the issues are intertwined. I do not claim that all 
the pieces of the jigsaw can be made to fit together; but the conclusions I have reached are the best 
that I can do. Because the story is so intertwined, I think that it makes for a more coherent narrative 
if I tell the story thematically, rather than in strict chronological order. This, unfortunately, lengthens 
an already gargantuan judgment. For that, I apologise.  

The Lucas direction 

17. Juries are routinely directed that the fact that a defendant tells lies in the witness box does not 
necessarily mean that he is guilty. They are told that people tell lies for all sorts of reasons: to bolster 
a weak defence, to conceal discreditable conduct, or out of panic distress or confusion. I bear that in 
mind. I must also bear in mind that the fact that a witness tells lies about some things does not mean 
that he or she is telling lies about everything.  

Occam's razor 

18. Faced with a mass of evidence, much of which is alleged to consist of deliberate, elaborate and 
persistent lies; and given a mound of documents, many of which are alleged to have been 
fabricated, backdated or forged, Occam's razor may be a useful tool. In its essence the principle of 
Occam's razor (or the principle of parsimony), formulated by the mediaeval schoolman William of 
Occam, is that where there are multiple explanations available for a phenomenon, the simplest 
version is to be preferred, because it requires the fewest assumptions. The principle must of course 
be used with circumspection and it is no more than a working tool. But it has its uses.  

The witnesses 

19. I heard the oral evidence of 39 witnesses, some of whom were intimately involved in the story; and 
others of whom had lesser parts to play. One person was conspicuous by his absence: Mr Davies.  

20. The trial proper began towards the end of November 2004. Witness statements had been made in 
August 2004. Although many of the main witnesses had made witness statements in earlier parts of 
the litigation (and some had sworn affidavits), others had not. They were, therefore, being asked to 
remember events that had taken place up to seven years previously. It did not surprise me that some 
of the witnesses had only vague recollections of meetings, and some had no real grasp of dates. Nor 
is it surprising that an account given in the witness box, under the pressure of cross-examination, 
may differ, in some respects, from an account given in the calm of a solicitor's office. There were, 
however, some significant differences between earlier witness statements and later ones; and other 
significant changes in evidence during the course of cross-examination. Again, I deal with these 
later.  



21. There are, however, a few general points about the witness statements and affidavits that I should 
make. First, witness statements, especially witness statements produced for interim applications, are 
produced for specific purposes. They are not autobiographies. So it is not surprising that a witness 
statement produced for trial is likely to be more detailed than a witness statement produced for a 
more limited purpose. Second, a witness statement is usually produced by a process of interview by 
a solicitor, who drafts the statement based on a record of the interview. The interviewee will 
sometimes have no real idea of the relevance of information to the purpose in hand. He or she 
responds to questions. So I do not find it surprising that some of the witnesses said that they had not 
given information about certain points because they were not asked to. Conversely, I do not find it 
surprising that information was given about other points of questionable relevance, simply because a 
question had been asked. Third, witness statements, and more especially affidavits, are drafted by 
the legal team. I regard with considerable scepticism evidence to the effect that any particular 
witness wrote (or typed) the whole of a witness statement personally.  

Witness training 

22. Most of the witnesses called by the Burnden Defendants had received witness training for a day or 
thereabouts, a couple of months before the trial began. This fact was elicited by Mr Hochhauser in 
his cross-examination of the witnesses; although he did not then explore the content of the training, 
or the effect it had on the witnesses. However, Mr Roche volunteered the opinion that it was "about 
as much use as a chocolate fireguard". During the course of the trial the Court of Appeal (Criminal 
Division) gave judgment in R v. Momodou [2005] 2 All ER 571. They said this about witness training 
in criminal trials:  

"61. There is a dramatic distinction between witness training or coaching, and 
witness familiarisation. Training or coaching for witnesses in criminal proceedings 
(whether for prosecution or defence) is not permitted. This is the logical 
consequence of well-known principle that discussions between witnesses should not 
take place, and that the statements and proofs of one witness should not be 
disclosed to any other witness. (See Richardson [1971] CAR 244; Arif, unreported, 
22nd June 1993; Skinner [1994] 99 CAR 212; and Shaw [2002] EWCA Crim 3004.) 
The witness should give his or her own evidence, so far as practicable uninfluenced 
by what anyone else has said, whether in formal discussions or informal 
conversations. The rule reduces, indeed hopefully avoids any possibility, that one 
witness may tailor his evidence in the light of what anyone else said, and equally, 
avoids any unfounded perception that he may have done so. These risks are 
inherent in witness training. Even if the training takes place one-to-one with 
someone completely remote from the facts of the case itself, the witness may come, 
even unconsciously, to appreciate which aspects of his evidence are perhaps not 
quite consistent with what others are saying, or indeed not quite what is required of 
him. An honest witness may alter the emphasis of his evidence to accommodate 
what he thinks may be a different, more accurate, or simply better remembered 
perception of events. A dishonest witness will very rapidly calculate how his 
testimony may be "improved". These dangers are present in one-to-one witness 
training. Where however the witness is jointly trained with other witnesses to the 
same events, the dangers dramatically increase. Recollections change. Memories 
are contaminated. Witnesses may bring their respective accounts into what they 
believe to be better alignment with others. They may be encouraged to do so, 
consciously or unconsciously. They may collude deliberately. They may be 
inadvertently contaminated. Whether deliberately or inadvertently, the evidence may 
no longer be their own. Although none of this is inevitable, the risk that training or 
coaching may adversely affect the accuracy of the evidence of the individual witness 
is constant. So we repeat, witness training for criminal trials is prohibited. 

62. This principle does not preclude pre-trial arrangements to familiarise witness 
with the layout of the court, the likely sequence of events when the witness is giving 
evidence, and a balanced appraisal of the different responsibilities of the various 
participants. Indeed such arrangements, usually in the form of a pre-trial visit to the 
court, are generally to be welcomed. Witnesses should not be disadvantaged by 
ignorance of the process, nor when they come to give evidence, taken by surprise at 
the way it works. None of this however involves discussions about proposed or 



intended evidence. Sensible preparation for the experience of giving evidence, 
which assists the witness to give of his or her best at the forthcoming trial is 
permissible. Such experience can also be provided by out of court familiarisation 
techniques. The process may improve the manner in which the witness gives 
evidence by, for example, reducing the nervous tension arising from inexperience of 
the process. Nevertheless the evidence remains the witness's own uncontaminated 
evidence. Equally, the principle does not prohibit training of expert and similar 
witnesses in, for example, the technique of giving comprehensive evidence of a 
specialist kind to a jury, both during evidence-in-chief and in cross-examination, and, 
another example, developing the ability to resist the inevitable pressure of going 
further in evidence than matters covered by the witnesses' specific expertise. The 
critical feature of training of this kind is that it should not be arranged in the context 
of nor related to any forthcoming trial, and it can therefore have no impact whatever 
on it."  

23. In Momodou the court went on to indicate the procedure that should be followed if witness 
familiarisation takes place:  

"64. This familiarisation process should normally be supervised or conducted by a 
solicitor or barrister, or someone who is responsible to a solicitor or barrister with 
experience of the criminal justice process, and preferably by an organisation 
accredited for the purpose by the Bar Council and Law Society. None of those 
involved should have any personal knowledge of the matters in issue. Records 
should be maintained of all those present and the identity of those responsible for 
the familiarisation process, whenever it takes place. The programme should be 
retained, together with all the written material (or appropriate copies) used during 
the familiarisation sessions. None of the material should bear any similarity 
whatever to the issues in the criminal proceedings to be attended by the witnesses, 
and nothing in it should play on or trigger the witness's recollection of events….  

65. All documents used in the process should be retained, and if relevant to 
prosecution witnesses, handed to the Crown Prosecution Service as a matter of 
course, and in relation to defence witnesses, produced to the court. None should be 
destroyed. It should be a matter of professional obligation for barristers and 
solicitors involved in these processes, or indeed the trial itself, to see that this 
guidance is followed."  

24. I was also taken to the ruling of Pitchford J in the Crown Court at Chester in R v. Salisbury 
(unreported 19 May 2004). Pitchford J said this:  

"28. The course was delivered by a member of the Bar I judge to have been well 
aware of the implications. She took pains to ensure that any witnesses who 
attended her courses knew of the possible consequences of collusion and she 
forbade it. No attempt was made to indulge in application of the facts of this case or 
anything remotely resembling them. True it is that witnesses would have undergone 
a process of familiarisation with the pitfalls of giving evidence and were instructed 
how best to prepare for the ordeal. This, it seems to me, was an exercise any 
witness would be entitled to enjoy were it available. No one engaged in special 
pleading with a view to gaining any expertise beyond the application of sound 
common sense. 

29. I do not accept that this training, if such is the correct description, was capable of 
converting a lying but incompetent witness into a lying but impressive witness. 
Having considered the course content in some detail it seems to me that witnesses 
can have gained only a rudimentary understanding of what was to come and 
received no coaching in how to lend a specious quality to their evidence. What they 
would have received was knowledge of the process involved. It was lack of 
knowledge and understanding which created demand for support in the first place. 
Acquisition of knowledge and understanding has probably prepared them better for 
the experience of giving evidence. They will be better able to give a sequential and 



coherent account. None of this gives them an unfair advantage over any other 
witness. Although ease of manner or confidence in the witness box, if it exists, may 
be a matter of consideration by a jury, it does not seem to me that the ultimate 
judgment whether the witness is credible or not will depend on such considerations." 

25. There are, of course, significant differences between civil and criminal procedure. Not least, in civil 
cases evidence in chief generally takes the form of a pre-prepared witness statement, whereas in 
criminal cases it is elicited by (non-leading) question and answer; and in civil cases witnesses are 
normally permitted to sit in court while other witnesses are giving evidence, whereas in criminal trials 
this does not happen until the witness has given his own evidence; and even then it is unusual. In 
criminal cases witnesses do not see each other's statements or depositions; whereas in civil cases it 
is common for witnesses to see and respond to the statements of other witnesses. Nevertheless, the 
principle that a witness' evidence should be his honest and independent recollection, expressed in 
his own words, remains at the heart of civil litigation too. In the light of the disappearance of oral 
evidence in chief from civil cases, it may be thought that the importance of the witness's own 
independent recollection in giving his evidence under cross-examination is all the greater.  

26. As a result of my reading Momodou, and at my request, I was provided with an account of the 
witness training that the Burnden Defendants' witnesses had received. Mr Naden received much the 
same training. The training was conducted by Bond Solon, who are well-recognised in this field, and 
have an impressive client list (which includes many of the firms of solicitors involved in this case). I 
received a letter from Bond Solon which indicated that they followed the guidelines in R v. Salisbury 
(the training having taken place before Momodou). Mr Hochhauser did not challenge this. Bond 
Solon's brochure asks and answers a number of questions. One of them is:  

"Isn't there a danger of "coaching" or over preparat ion?  

No. We have checked very carefully with The Law Society and The General Council 
of the Bar about the rules governing witness preparation. We do cross examine 
them, but not on the fact of an upcoming case. Witnesses learn the principles of 
cross-examination without the slightest hint of coaching." 

27. The information given to the potential witnesses in preparation for their session tells them not to 
speak to the trainers about their evidence in any live case and includes the following:  

"Lawyers are not allowed to "coach" or influence witnesses in respect of their 
evidence: to do so puts the in breach of their professional conduct rules and may 
result in them being struck off. 

You, as an individual witness, might he prosecuted for perverting the course of 
justice if you have participated in any coaching or manipulated your evidence. 

Remember, every witness, in every legal forum, must tell the truth, the whole truth 
and nothing but the truth." 

28. The first part of the programme was an introduction to the theory, practice and procedure of giving 
evidence. Mr Hochhauser criticised this as giving the potential witnesses advice on how to behave in 
court ("stand with your feet pointing at the decision maker""; "walk slowly and purposefully to where 
you will be giving evidence from"). I do not see anything objectionable in any of this. It is a common 
experience that anxious witnesses are given general guidance on how to behave in court (listen 
carefully to the question; don't lose your temper etc).  

29. The second part of the session consisted of a mock cross-examination. The brochure said that Bond 
Solon would have no details at all on the forthcoming case. However, it also indicated that the 
training could take place on the basis of fictitious case studies prepared either by Bond Solon 
themselves, or on the basis of case studies prepared by the client. In the present case, the case 
studies were prepared by Bond Solon, but chosen from a range by Addleshaw Goddard. But in at 
least two sessions they were not used; and the potential witnesses were allowed to make their own 
case studies or choose the subject-matter upon which to be cross-examined. Given that the trainers 



do not themselves know the subject or scope of the forthcoming trial, it seems to me to be highly 
undesirable for the potential witnesses to compile their own case study, or choose their own topics 
for cross-examination. If they do so, how are the trainers to know how much resemblance (if any) it 
bears to the subject-matter of the litigation? If it does resemble the forthcoming trial, the danger of 
inadvertent coaching is increased. Yet that is what happened in the present case. It should not have 
happened; and I hope it will not happen again. It was also disturbing that the course of the witness 
training came out piecemeal; and that a clear and comprehensive account was not given at the first 
time of asking.  

30. Nevertheless, with the possible exception of Mrs Fielding's session, the case studies were 
sufficiently far removed from the issues in this case as not to give rise to any inference of coaching. 
Moreover, since it was not put to the witnesses that the training had taught them anything in 
particular or had caused them to change their evidence, it would, I think, be unfair to use the fact of 
the witness training to draw any adverse inference against them.  

31. I was invited by Mr Hochhauser to give guidance on the permissible limits of witness familiarisation. 
That question raises very difficult issues, both of law and professional conduct, which must be the 
subject of wide consultation before any conclusions can be reached. I understand that the 
professional bodies are already engaged on that task. With some relief, I decline Mr Hochhauser's 
invitation.  

Demeanour of the witnesses 

32. The Burnden Defendants warn me against relying on the demeanour of witnesses. Ultraframe say 
that the demeanour of the witnesses is something on which I should rely, although I should have 
regard to the fact that most of the witnesses called by the Burnden Defendants received witness 
training. It is, of course, dangerous for a judge to play amateur psychologist and deliberately to look 
for clues to the question whether a witness is telling the truth. But everyone knows that when we 
watch and listen to people speaking a great deal is communicated non-verbally. It is impossible to 
disentangle the verbal from the non-verbal aspects of the communication. I think that all that judges 
mean when they say that the "demeanour" of the witnesses has played a part in their assessment of 
the witnesses is that they have been influenced by non-verbal as well as verbal communication. I am 
sure that I have been.  

The main players  

Northstar and Seaquest 

33. Mr Edwin ("Eddie") Birkett. Mr Birkett joined Northstar in June 1997, as warehouse manager. By 
September his responsibilities had increased, and his job title was changed to that of Warehouse 
and Purchasing Manager. As the story unfolded, Mr Birkett played an ever-increasing role in the 
management of Northstar, becoming one of its directors and its company secretary. He was also 
appointed as a director of Seaquest shortly after its incorporation. Mr Birkett was suspended from 
duty in March 1999 and severed his connections with Northstar in June 1999. He is the main 
"whistle-blower". Mr Birkett says that he was a principal participant in creating the dishonest story on 
which Mr Fielding relies. He says that documents were falsified in two stages: first by Mr Sheffield in 
September 1998; and subsequently by or at the direction of Mr Roche in November 1998. Although 
Mr Birkett is a self-confessed forger, thief and liar, he maintains that since he severed his connection 
with Northstar he has consistently told the truth. Mr Birkett was called as a witness by Ultraframe. He 
has sworn a number of affidavits and made a number of witness statements as the litigation has 
progressed. Much of his cross-examination was directed at attempting to show that there were 
significant discrepancies between his various accounts. Although Ultraframe joined Mr Birkett as a 
defendant, they have agreed not to pursue their case against him. They have also entered into a so-
called "consultancy agreement" with Mr Birkett for one year starting on 11 August 1999; under which 
he is entitled to be paid £25,000. The date of this agreement coincides, more or less, with Mr 
Birkett's first affidavit in the litigation. There is no reason to suppose that Ultraframe would have 
agreed to pay this sum to Mr Birkett if he had not given evidence in support of their claims. On 21 
April 2004 Mr Birkett and Ultraframe entered into another agreement under which Ultraframe agreed 
to pay Mr Birkett £15 per hour plus expenses for the provision of a truthful witness statement and 
giving truthful evidence at trial. There appears to be yet a third agreement between Mr Birkett and 



Ultraframe, which appears to have been negotiated between solicitors, but the details of which have 
not been revealed.  

34. Mr Steven ("Steve") Ivison. Mr Ivison joined Northstar as a salesman. He spent a lot of his time out 
on the road, and was not, therefore, as au fait with what was happening back at Northstar's premises 
as some of the other witnesses. Although he was also a director of Seaquest, he played little part in 
its corporate governance. Like Mr Birkett, he was called as a witness by Ultraframe. He, too, has 
received financial assistance from Ultraframe; and has a continuing business relationship with them.  

35. Ms Sharon Owen. Ms Owen joined Northstar as the Operations Manager at the end of June 1997. 
By the time she joined Northstar she had had an extensive business career in management and the 
retail and catering trades; and she had been a partner in the business of running a pub, where she 
first met Mr Davies. Unfortunately, that venture did not prosper, and resulted in her bankruptcy. She 
had an "on-off" affair with Mr Davies during much of the period covered by the story.  

36. Mr Jeffrey ("Jeff") Naden. Mr Naden was in charge of the roof fabrication part of Northstar's 
business. He was also a director of Northstar and Seaquest. He now runs his own small business, 
called Majestic Roofs, in the field of the fabrication of conservatories. Mr Naden began his evidence 
on the afternoon of Day 71 (Tuesday, 5 April 2005). He verified his various witness statements and 
was shortly cross-examined by Mrs Walmisley on behalf of Mr Clayton. Mr Snowden QC said that he 
had no questions to put to Mr Naden. Mr Hochhauser began his cross-examination of Mr Naden at 
about 3.45 p.m. By the end of the session at 4.15 p.m. Mr Naden was having some difficulty in 
answering questions. When the court resumed on the following morning, I was informed by Mr 
Maynard-Connor that Mr Naden had been violently sick earlier in the morning, was very distressed 
and in floods of tears; and found it difficult to stand up. He was medically examined in the course of 
the morning; and the doctor reported that he was in the throes of an acute anxiety attack and was 
not fit to give evidence; and would not be fit to do so for a week. I therefore permitted Mr Clayton's 
evidence to be interposed, starting on Thursday 7 April, in the hope that Mr Naden would be fit to 
resume his evidence within the space of a week. Mr Naden was examined by his own GP. 
Unfortunately no appointment could be arranged before Monday 11 April. At the close of 
proceedings on Friday 8 April I indicated that I wanted an answer to the question: "When, if ever, will 
Mr Naden be fit to resume giving his evidence?" I was informed on the afternoon of Monday 11 April 
that the GP had prescribed an anti-depressant, whose side effects (if any) should settle down within 
two or three days, but that Mr Naden would not be fit to resume his evidence for the remainder of the 
week. The specific question I had asked on Friday remained unanswered. In the light of the medical 
evidence I adjourned the trial until Wednesday 20 April. Mr Naden was medically examined again on 
18 April. The doctor expressed the view that his condition had deteriorated and said that in his view 
Mr Naden would not be fit to give evidence "for the foreseeable future". He amplified that view by 
saying that he could not say precisely when Mr Naden would be fit to give evidence. The upshot of 
the medical evidence, therefore, was the doctor's positive statement that Mr Naden would not be fit 
to give evidence for the foreseeable future; and there was no answer to the question when would he 
be fit. On 20 April I was asked to adjourn the trial again for a further two weeks, for the purpose of 
reviewing Mr Naden's condition. I took the view that since Mr Naden had given his evidence in chief; 
there was no evidence that his condition would improve within the foreseeable future; one of the 
causes of his condition was the strain of giving evidence, which cause would not disappear as the 
result of an adjournment; the trial had already been adjourned for two weeks on a "wait and see" 
basis; the effect of a further adjournment would be entirely speculative; his counsel had had the 
opportunity to cross-examine all witnesses called to give evidence adverse to Mr Naden; and since 
all parties were entitled to a determination of their rights within a reasonable time, no further 
adjournment could be justified. In making my assessment of the weight to be placed on Mr Naden's 
evidence I have taken into account the medical evidence about his condition, as well as the fact that 
his evidence has not been thoroughly tested by cross-examination.  

37. Mr Howard Roche. Mr Roche started his working life in catering; and then moved into the wine 
business. In the course of that business he began to learn about accounts and VAT, and also gained 
some experience of intellectual property rights, because of a bottle sealing mechanism that he 
invented and intended to patent. At some stage he began to offer management services, trading 
under the name of "Helix Agencies". He was retained by Northstar in March 1998. He also gave 
advice to Northstar on legal or quasi-legal matters; and did the same for Mr Fielding later in the 
story. However, he has no legal qualifications. He is accused of being one of the main conspirators, 
and of having fabricated many of the documents on which the Burnden Defendants rely. In 1997 he 



signed a false statement in the course of a police investigation into a road traffic accident, for which 
he was later convicted and sentenced to community service. (I admitted evidence of this conviction 
under section 7 (3) of the Rehabilitation of Offenders Act 1974). He says that he is deeply ashamed 
of this episode in his life; and has never done anything like it again.  

38. Mr Martin Read. Mr Read was the main designer at Northstar, at least after Mr Davies' presence 
became more intermittent. As time went on, he became more and more preoccupied with managing 
the computer database, rather than design. He worked for Burnden until about Easter 2001, when he 
left. He is now a director of another company called Conservatory Solutions Ltd. He has no 
continuing connection with either party, although he has remained friendly with Mr Roche.  

39. Mr Anthony ("Tony") Roberts. Mr Roberts was originally employed as a fabricator, but rose to 
become the production manager at Northstar. He also said that he was a personal friend of Mr 
Davies. He was called as a witness by Ultraframe.  

40. Mr Peter Brown. Mr Brown was an IT manager at Northstar. He was engaged in litigation with 
Seaquest over the removal of computerised information. He accepted that, in the course of that 
litigation, he was prepared to sign a witness statement which he knew to be untrue. He was called as 
a witness by Ultraframe.  

Kesterwood/Burnden 

41. Mr Gary Fielding. Mr Fielding began his professional life as a quantity surveyor. Over the years, he 
has made investments in a number of companies. At the beginning of the story, most of these 
companies were unsuccessful; and went into insolvent liquidation. In some cases Mr Fielding was 
able to buy the assets of the defunct company from the liquidator. Ultraframe say that this was a 
repeated pattern of behaviour. Mr Fielding would invest in a company he knew to be in poor financial 
health; engineer security over the company in the shape of a debenture; put it into receivership or 
worse; buy its assets at a knock down price and then set up a phoenix company carrying on the 
same or virtually the same business. Mr Fielding is now the managing director of the Burnden Group 
which is a profitable and successful group of companies, with diverse business interests, some of 
which compete directly with Ultraframe. Ultraframe allege that Mr Fielding has perjured himself time 
and time again. They allege that he has pressurised others (including his wife and step-son) to give 
perjured evidence on his behalf. They allege that he has engaged in extensive discussion with other 
witnesses of the evidence that they can give; and that he has orchestrated a conspiracy to mislead 
the court; and thus pervert the course of justice. Mr Fielding accepts that he has not told the truth in 
an affidavit and witness statements made at earlier stages in the litigation. He also admits that at 
earlier stages in the litigation he suppressed details of his dealings with Mr Davies, even from his 
solicitors; but says now that in his evidence at trial he has revealed all. Ultraframe say, and Mr 
Fielding denies, that he has trimmed his evidence as the case has progressed and inconsistencies in 
his case have been revealed. Mr Hochhauser cross-examined Mr Fielding exhaustively for no less 
than thirteen days. I should record that Mr Fielding withstood his interrogation with patience, 
courtesy and good humour.  

42. Mrs Sally Fielding. Mrs Sally Fielding (formerly Walsh) began her career as a journalist. 
Subsequently, she went into public relations and advertising. She married Mr Fielding in July 1995. 
She has two children by her first marriage: Ella and Ashley. Ultraframe have joined her as a 
defendant on the basis that she was an active participant in her husband's businesses. Mrs Fielding 
is an articulate and strong-minded woman, not backward in coming forward. If she has a point to 
make, she makes it. As of today she is plainly Mr Fielding's business partner in the business of the 
Burnden Group. The extent of her active participation in earlier stages of the story is in issue.  

43. Mr James ("Jim") Sheffield. Mr Sheffield has been in the extrusion business for most of his working 
life. He has been involved in a number of companies (including the family company called Sheffield 
Brothers Ltd) all of which have, at one time or another, become insolvent. As he himself accepts, his 
track record as a businessman leaves a lot to be desired. For the last ten years or so he has steered 
clear of handling financial matters. He comes into the story when he was running a company called 
Kesterwood Ltd. He also accepts that he gave misleading answers to Kesterwood's creditors when 
it, too, went into insolvent liquidation. Ultraframe say that this shows that he is a liar. I do not think 



that it does. The fact that a person may have given misleading answers in the past does not 
ineluctably lead to the conclusion that he is prepared to lie on oath in court.  

44. Mr Adrian Cooper. Mr Cooper worked for Kesterwood from the summer of 1996 until April 1999. He 
was a sales representative. When he left Kesterwood he went to work for Euroseal Ltd, for whom he 
still works. He is their sales manager. He has known Mr Sheffield since his schooldays; as he went 
to school with Mr Sheffield's daughters.  

45. Mr Barry McMahon. Mr McMahon joined Burnden in July 1999 as Research and Development 
Manager. He is in charge of the technical department.  

46. Mr Peter Gray. Mr Gray is Mr Sheffield's son in law. He and Mr Cooper are friends. He began his 
working life with Kesterwood; and now works for the Burnden Group.  

47. Mr Ian Whitelock. Mr Whitelock is a close friend of Mr Fielding. He, too, is a quantity surveyor by 
training; and Mr Fielding was his professional mentor at the start of his career. He works for the 
Burnden Group. Mr Fielding described him as his "right hand man". Ultraframe say that he is 
prepared to lie on Mr Fielding's behalf because (in his words, in a completely different context) "that 
is what friends do".  

Others 

48. Mr Chris Hindley. Mr Hindley is an accountant. He provided accountancy and financial advice for Mr 
Sheffield. He subsequently provided services for Mr Fielding and some of his companies; although 
he has not done so for some years. He described those services as "financial reporting". He was not 
involved in giving strategic business advice to Mr Fielding; and was not involved in decision-making.  

49. Mr Alan Clayton. Mr Clayton met Mr Davies in Germany during the 1980s when they were both 
working there as building contractors. They became close friends. The friendship came to an end in 
1994, when Mr Davies' then girlfriend, Janice Bardsley, had an affair with Mr Clayton's business 
partner. However, the friendship was rekindled in the autumn of 1997. Shortly afterwards Mr Clayton 
set up a business called Bespoke Windows, which was subsequently incorporated. However, he is 
neither a director of nor a shareholder in that company. He became a registered shareholder in both 
Northstar and Seaquest in circumstances that I shall have to examine.  

50. Mr Ashley Walsh. Mr Walsh is Mrs Fielding's son. He now works for Burnden. At the time of the 
events about which he gave evidence, he was sixteen years old, and doing his GCSEs. Ultraframe 
say that he has been suborned by his mother and step-father to give perjured evidence.  

Experts 

51. I also heard evidence from three experts. Mr Martin Hall gave expert accountancy evidence for 
Ultraframe; and Mr Brent Wilkinson for the Burnden Defendants. Mr Summers gave expert valuation 
evidence for Ultraframe.  

52. Ultraframe also put in an expert report on computer matters and two on the forensic examination of a 
certain disputed document. None of these was challenged.  

Hamlet without the prince 

53. I heard a good deal of evidence about Mr Davies. Most of the witnesses were in broad agreement 
about Mr Davies' character and behaviour. He is plainly a large man, both literally and 
metaphorically. He is a talented designer of roofing systems, although his business acumen is 
wanting. He regarded the Quickfit system as "his baby". He has little respect for the law, or for the 
niceties of corporate governance or accounting. He regards taxation as an irrelevance to his 
business activities. He would keep large amounts of cash in plastic bags in the boot of his car, and 
carried an axe for his protection. He was usually scruffy and unkempt; and at some periods lived in 
the office, carrying his belongings in more plastic bags. Mr Ivison described him as a "6 foot 2 axe-
wielding gym fanatic". He turned up at Glassex 1998 (which is the most important annual trade 



exhibition for those in the glass industry) dressed in a gorilla suit. A number of witnesses described 
him as "ranting and raving"; as throwing things across the room when angry. Mr Roche recalled an 
occasion when Mr Davies threw a chair through a glass window; and then tried to tear a door off its 
hinges. Mr Ivison said that he was "like an unexploded bomb. If you trod in the wrong place he would 
go off". He was clearly a domineering bully. On the other hand, if in a good mood, he could be 
entertaining and "could tell a good tale". Ms Owen described him as "an accomplished drink-driver". 
Mr Davies was also the owner of an apparently vicious parrot, which cropped up in unexpected 
places during the evidence. He also nursed an intense and obsessive dislike of Ultraframe, about 
which he could (and did) expatiate at length. He now lives somewhere in southern Spain (probably 
near Marbella) at an undisclosed address, although he has been seen in Knutsford in Cheshire, from 
time to time. I am sure that, had he given reliable evidence, Mr Davies could have dispelled many of 
the mysteries in this case that I have been unable to solve. Although the case papers include both 
informal and more formal statements by Mr Davies, all sides agreed that I should treat them with 
extreme caution.  

BACKGROUND  

Conservatory roof manufacture  

54. Before considering the details of Ultraframe's case I should describe, at least in broad terms, the 
principal components of a conservatory roof assembled from components forming part of a 
proprietary system such as "Quickfit" or "K2". In very broad terms, conservatories come in two types: 
dual pitch and lean-to. Dual pitch conservatories themselves are subdivided into two main 
categories: "Victorian" and "Georgian"; while lean-to conservatories are either steep pitch or low 
pitch. Each type of conservatory depends on a structural framework, usually made of aluminium. It is 
then glazed, usually with polycarbonate sheeting. A conservatory must be aesthetically pleasing, 
sturdy and weatherproof. Because aluminium is not aesthetically attractive, the aluminium is covered 
by various forms of cladding and capping, usually made of plastic or uPVC. A proprietary system will 
typically include components of all these types (although simple components, such as downpipes for 
rainwater drainage, may be bought in).  

55. The aluminium members and many of the plastic or uPVC components are made by extrusion. The 
process of extrusion consists of forcing aluminium (or, for that matter, plastic) through a shaped die 
to produce the required shape. In Mr Hochhauser's more homely analogy, it is a bit like icing a cake. 
The icing is put into a piping bag, and then forced through a nozzle attached to the end of the bag. 
The equipment necessary is therefore an extrusion machine (to do the forcing) and a die (to provide 
the shape). Like many analogies, it is somewhat over-simplified; and a uPVC extrusion line is more 
complex. Mr McMahon gave a description of an extrusion line which was not challenged. uPVC lines 
consist of an extruder; a die (which forms the actual shape of the product), cooling and calibration, 
haul-off, saw, and packing equipment. The extruded product comes out of the extrusion tool hot; and 
it is then cooled to its correct size by the forming. The word "tooling" is sometimes used to refer to 
the die alone; and sometimes to both the die and the forming. The haul-off is a series of belts which 
draw off the extrusion at a constant speed; and the saw then cuts it into the required length. Once 
cut, it is then packed. Mr Shaw confirmed this general description in his oral evidence. Each line is 
capable of receiving any one of a number of extrusion tools and is typically 25 metres long and 1.5 
metres wide. The general (though not invariable) trade custom is that the extruder owns (and pays 
for) the extrusion machine and the customer owns (and pays for) the dies. The life of a tool varies 
according to the volume of extrusions that it produces; and the materials from which it is made. But, 
on average, it is anything between two and five years. Within its lifetime a tool can be refurbished. 
Refurbishment typically consists of replacing parts of a tool (typically the front plate of the die and the 
calibrator or forming).  

56. Mr McMahon also gave a general description of the principal components in a conservatory roof 
system, the substance of which is common ground:  

i) Aluminium extrusions. These generally form the structure of the roof system and are 
produced by suppliers (aluminium extrusion companies) to the customer's designs and sold 
in (generally) 6.5 metre lengths. Typical examples would be glazing bars and the eaves 
beam. 



ii) uPVC extrusions. These are generally cladding or capping pieces whose function is to 
hide the aluminium structure. They are designed by the customer and also sold in 
(generally) 6.5 metre lengths. Typical examples would be glazing bar top caps and ridge top 
caps. They may be manufactured by a uPVC extrusion company or by the customer itself. 
Typically they clip on to specially shaped parts of the aluminium extrusions. 

iii) Injection mouldings. These are generally small components. The mouldings are generally 
made of a plastic called ASA. Typical examples would be gutter fittings and end caps. 

iv) Injection moulding tools and equipment. Injection moulding tools can be fitted to an 
injection machine which is basically a large heated press (typically 5 metres by 2 metres) 
which melts and then forces the plastic material into the tool (or mould). 

v) Vacuum formings. The components produced by this method are similar to those 
produced by injection moulding. These components are produced by heating a sheet of 
plastic material and then drawing it down (by vacuum) over a former of the required shape. 
This method is only suitable for simple shaped components that are only required in small 
volumes. Typical examples would be box gutter adaptors and boss end covers which are 
required in a woodgrain finish. 

vi) Lamination. This is the process of applying a decorative finish to uPVC extrusions. It is 
also known as "foiling". The finish (usually a wood-grain pattern) is pre-printed onto a thin 
plastic sheet which is then cut into narrower ribbons. The ribbons are then adhered to the 
uPVC extrusions by passing them through a machine which applies a hot-melt adhesive and 
then forms the ribbons around the contours of the uPVC extrusion through a series of rollers.  

57. A complete proprietary system may consist of anything between a hundred and several hundred 
components. Mr Richardson, Ultraframe's Technical Director, identified six components or 
assemblies of components that he described as being the "guts" of a roofing system. Mr McMahon 
agreed with Mr Richardson's list of components. They are:  

i) The glazing bars. These are pieces of extruded aluminium, typically in the shape of an 
inverted "T" that support the polycarbonate sheeting. They must be supported at either end. 
They are typically capped with uPVC cappings on the top and the bottom. 

ii) The ridge. This is where the two planes of a dual pitch roof meet at their highest point. A 
typical ridge assembly will consist of an aluminium extrusion, shaped to receive the glazing 
bars and polycarbonate sheeting that forms the dual pitch roof. It is typically covered with 
uPVC cappings on its top and bottom. 

iii) The valley. This is where the two planes of a multi-planar roof meet at their lowest point. 
A typical valley assembly is an aluminium extrusion shaped to receive glazing bars and 
sheeting. It is typically capped with uPVC on its underside. 

iv) The wallplate. This is a plate, fixed to the side of a house, that supports the end of the 
glazing bars where they abut the house. Typically it is an aluminium extrusion, capped in 
uPVC on its underside. 

v) The eaves beam. The eaves beam runs round the top of the external faces of the 
conservatory and supports the end of the glazing bars opposite the ridge (or, in the case of a 
lean-to roof, the wallplate). Typically it is an aluminium extrusion, clad in uPVC. 

vi) The box gutter. This is a gutter that is suspended from the eaves beam. 

Mr Davies and the early years  

58. By the beginning of the 1990s Mr Davies, a joiner by training, was running a business making and 
supplying secondary glazing to houses. This business was incorporated under the name Noise 
Insulation Services (Manchester) Limited ("NIS"). Mr Davies owned the shares. As part of the 



business Mr Davies supplied conservatory roofs. In late 1991 he decided to concentrate on 
supplying double-glazing rather than secondary glazing. He coined the name Quickfit for this 
business. Shortly afterwards he closed down NIS, selling the work in progress and goodwill of the 
business to his sister. He invested the proceeds in his new business for which he incorporated a 
company called Quickfit Limited. He had previously purchased an industrial plot at Groby Road, 
Audenshaw, Manchester and in about 1993 he constructed factory premises on it for the business. 
He owned both the land and the buildings until he was made bankrupt. He did not occupy the whole 
of the site. The front part was occupied by another business called "World of Conservatories".  

59. The premises at Groby Road were a long and narrow site. They had an open yard, and five industrial 
units:  

i) Unit 1. This was a single storey steel framed unit, clad partly in brick and partly with metal 
sheeting. It was essentially occupied as a showroom for conservatories, with a small office. 

ii) Unit 2. This was a single storey steel framed unit, backing on to Unit 1. Again, it was clad 
with metal sheeting. It had been divided internally to form a workshop and manufacturing 
space, and office accommodation in the rear section. 

iii) Units 3 and 4. These were two small production units separated by an open sided store. 

iv) Unit 5. This building, at the back of the site, was a workshop with offices on a mezzanine 
floor above. This was the building in which Mr Davies had his office, and in which the 
general office was located. 

60. Mr Davies decided to enter the market for conservatory roofing systems with his own product which 
came onto the market in about 1992. This product was made primarily of GRP reinforced with 
wooden cores and was fairly crude. Mr Davies decided that his first product needed improvement 
and set about designing a replacement product made of aluminium and uPVC. This was intended to 
be an engineered product, designed to be easily assembled and using common components 
wherever possible to keep down the costs of manufacture and assembly. Mr Davies arranged for the 
Quickfit system to be manufactured and distributed through various companies of which he was a 
director and registered or beneficial shareholder: Quickfit Limited ("QL"); Quickfit Conservatories 
Limited ("QCL"), and Quickfit Windows Limited ("QWL").  

61. All these companies went into insolvent liquidation. The circumstances of the failure of those 
companies led to Mr Davies becoming liable under s.216 of the Insolvency Act 1986 (prohibition on 
re-use of certain company names); and so becoming personally liable for the debts of QCL and QWL 
under section 217 of that Act; and disqualified for 5 years under the Company Directors 
Disqualification Act 1986 from being a director of or being concerned, directly or indirectly, in the 
management of a company. These events took place in the summer of 1997. When QCL went into 
liquidation it appears that it owed Mr Davies some £55,000 by way of director's loans.  

THE LITIGATION SO FAR  

The patent action  

62. Although the patent action is no longer live, a brief account of it is necessary, as it plays a significant 
part in the story. The writ was issued on 11 September 1997 and served on the following day. 
Northstar was the defendant. Ultraframe complained of patent infringement, design right 
infringement and also breach of an undertaking given by Mr Davies on 26 November 1996 not to 
manufacture or offer for sale roof beams falling within the scope of the patent. Ultraframe applied for 
summary judgment. It was successful in obtaining summary judgment for breach of the undertaking, 
but Northstar was given leave to defend the remainder of the action. Ultraframe also obtained a 
costs order in its favour. Those costs were later taxed in the sum of about £70,000. How Northstar 
would be able to pay these costs became a major worry in the late summer and autumn of 1998. 
However, in fact the costs were never paid because Northstar obtained permission to appeal against 
the summary judgment; and ultimately, on 25 May 1999, the summary judgment and the costs order 
were set aside by consent. That action has progressed no further; and is unlikely to.  



The Leeds actions  

The first Leeds action. 

63. On 12 November 1998 Mr Davies' trustees in bankruptcy began proceedings in the Leeds District 
Registry of the High Court (Ch. 1998 O/S No. 392). This action was begun by originating summons 
against Mr Clayton, Mr Birkett and Mr Naden. Messrs Clayton, Birkett and Naden were the directors 
and/or shareholders of Northstar and Seaquest at the time. The summons sought a declaration that 
the shares of Northstar, Seaquest and another company called Amberbale Limited registered in their 
names were held on trust for Mr Davies' trustees in bankruptcy; and other associated relief.  

The second Leeds action. 

64. On 1 December 1998 the trustees began a second Leeds Action against Mr Fielding, Northstar and 
Seaquest (Ch. 1998 O/S No. 418). By this action the trustees also claimed against the defendants a 
declaration that Messrs Clayton, Birkett and Naden held the shares of Northstar, Seaquest and 
Amberbale registered in their names on trust for Mr Davies' trustees in bankruptcy; a negative 
declaration that Mr Clayton did not hold the shares in Northstar and Seaquest registered in his name 
on trust for Mr Fielding; and other associated relief. The second action was begun because Mr 
Fielding had claimed to own the shares in Northstar and Seaquest and that he had made loans to 
both companies secured by a debenture over Seaquest dated 6 November 1998 and a debenture 
over Northstar dated 17 November 1998. He claimed to have bought the shares in Northstar and 
Seaquest on 5 May 1998 from Mr Clayton; and to have had further shares allotted to him in 
November 1998. Declarations were claimed setting aside these allotments of shares and 
debentures.  

The Leeds Consolidated action 

65. The two Leeds Actions were subsequently consolidated and ordered to continue as if begun by writ. 
They have since been called the Leeds Consolidated Action. The Leeds Consolidated Action was 
transferred to London by Order dated 8 July 2003 (HC03CO3199). The essential allegations 
originally made in the Statement of Claim served in the Leeds Consolidated Action were that:  

i) Mr Davies was the beneficial owner of the shares in both Northstar and Seaquest at the 
date of his bankruptcy in December 1997; 

ii) Mr Davies was also the owner of the intellectual property rights in the Quickfit system as 
at that date. The pleading described these as: 

"intellectual property rights (including copyright and design rights) in a system for the 
assembly of conservatories and similar constructions marketed under the name of 
Quickfit Conservatory Roof Systems, including all component parts thereof and all 
improvements or modifications thereto or replacements therefor ("the Systems")" 

iii) Mr Clayton and Mr Naden, the legal owners of the shares in both companies, fraudulently 
breached their duties to Mr Davies' trustees in bankruptcy and, with others engaged in an 
unlawful conspiracy to injure the trustees by preventing them from taking control of the 
intellectual property rights and the companies exploiting them. The conspiracy took the 
following form: 

a) Acquiescing in a claim by Northstar to ownership of the intellectual property 
rights; 

b) Incorporating Seaquest to take over Northstar's role in exploiting the intellectual 
property rights; 

c) Acquiescing in a purported assignment of the intellectual property rights from 
Northstar to Seaquest in January 1998; 



d) An allotment and issue of further shares in Northstar and Seaquest to Mr Fielding 
in 1998 and 

e) The grant by Northstar and Seaquest of debentures to Mr Fielding, also in 1998. 

66. The Statement of Claim claimed:  

i) Declarations that Messrs Clayton, Naden and Birkett held the shares registered in their 
names on trust for Mr Davies' trustees in bankruptcy; 

ii) Orders setting aside share transfers and allotments of shares to Mr Fielding; 

iii) Orders setting aside the debentures; 

iv) Equitable compensation or damages for dishonest participation in a breach of trust and/or 
damages for conspiracy. 

67. So far as the intellectual property rights were concerned, the Statement of Claim claimed a 
declaration that as at 22 December 1997 the intellectual property rights were owned by Mr Davies 
and vested in the trustees; and an order setting aside an assignment of the intellectual property 
rights dated 13 January 1998 between Northstar and Seaquest. Mr Fielding served a Defence on 23 
February 1999. Paragraph 2 (2) put the trustees to proof of the nature and extent of the intellectual 
property rights and the systems to which they were said to relate. Paragraph 6 (2) put them to proof 
that the intellectual property rights were included in Mr Davies' assets that vested in his trustees. No 
positive case of ownership or licence was asserted.  

68. Northstar served a Defence on 25 February 1999. It asserted that the Quickfit system was 
redesigned by Mr Davies and/or Mr Clarke on behalf of Northstar between May 1996 and September 
1997. It asserted in paragraph 9 (1) that Northstar was the owner of the intellectual property rights in 
relation to the system marketed by it or by Seaquest from 12 September 1997. Seaquest served a 
Defence on 25 February 1999. It alleged, in response to paragraph 11 of the Statement of Claim, 
that Northstar was the owner of the rights which were the subject of the assignment to Seaquest. 
Faced with very significant legal costs in pursuing the Leeds Consolidated Action, the trustees in 
bankruptcy assigned to Ultraframe the claims in the Leeds Consolidated Action, certain intellectual 
property rights and other property, including their claim that Mr Davies was beneficially entitled to the 
shares in both Northstar and Seaquest.  

HH Judge Behrens' judgment 

69. On 25 February 2000 Ultraframe obtained summary judgment on some of the issues raised in the 
Leeds consolidated action. HH Judge Behrens decided that all the shares in both Northstar and 
Seaquest were held on trust for the trustees in bankruptcy of Mr Davies and that the further shares 
issued to Mr Fielding were invalid. He was able to do so without going into the hotly contested issues 
of fact that have been examined before me. HH Judge Behrens' reasoning was as follows:  

i) The registered shareholders, who held legal title to the shares, held them on trust for Mr 
Davies at all times before the bankruptcy; 

ii) Mr Davies' equitable interest in the shares passed to his trustee in bankruptcy as at the 
date of his bankruptcy in December 1997; 

iii) Mr Clayton only claimed that the transfer of shares to him was a security interest; and he 
also claimed to have been repaid his loan. Thus any transfer of the shares to Mr Clayton did 
not discharge Mr Davies' equity of redemption; and upon repayment he (or his trustee) 
became entitled to call for a re-transfer of the shares; 

iv) Any uncompleted agreement that Mr Fielding had with the registered shareholders to 
acquire the shares in Northstar could only have conferred upon him an equitable title to the 
shares; 



v) Since that equitable interest was later in time than that which had vested in Mr Davies' 
trustee in bankruptcy, the earlier equitable interest prevailed over the later; 

vi) So far as the Seaquest shares were concerned, Mr Naden had no interest, either legal or 
equitable, in those shares. They were not registered in his name, and he gave no 
consideration for them; 

vii) Since Mr Naden was "a stranger to the shares" any agreement between him and Mr 
Fielding could have conferred no interest (either legal or equitable) in the shares on Mr 
Fielding 

70. The consequence of the judgment is that Ultraframe, as assignee of Mr Davies' trustees, is 
beneficially entitled to all the shares in Northstar and Seaquest. HH Judge Behrens also held that the 
allotment on 24 November 1998 of 900 shares in each of Northstar and Seaquest to Mr Fielding was 
invalid, because in neither case were the articles of association of the company complied with. The 
articles of each company contained rights of pre-emption and these were ignored. The validity of the 
debentures granted by Northstar and Seaquest to Mr Fielding remains in issue. There was no appeal 
against HH Judge Behrens' judgment.  

71. On 31 March 2000 Ultraframe served a Re-Amended Statement of Claim. So far as the intellectual 
property rights were concerned the relief claimed was the same as that claimed in the Statement of 
Claim as originally served (i.e. declarations about ownership of intellectual property rights at the date 
of Mr Davies' bankruptcy).  

The significance of HH Judge Behrens' judgment 

72. The fact that HH Judge Behrens has decided that beneficial ownership of the shares in both 
Northstar and Seaquest belongs to the trustee has a number of significant consequences for the 
actions I am trying. First, it means that all the parties to the Leeds Consolidated Action (Messrs 
Birkett, Clayton, Fielding and Naden and Northstar and Seaquest themselves) are bound by that 
finding. It is not open to any of them to contend that Mr Naden or Mr Clayton owned the shares in 
Northstar beneficially or that Mr Clayton owned the shares in Seaquest beneficially. However, 
whether either Mr Naden or Mr Clayton knew that fact at the time has been the subject of dispute. 
Second, it means that any alleged conspiracy to disguise the true ownership of the shares in either 
company has no continuing legal consequences. Third, since the continuing claimants are Northstar 
and Seaquest themselves (rather than their shareholders), it means that any dishonesty in relation to 
the ownership of shares has no direct relevance to the companies' own claims.  

73. I should also record that Ultraframe's solicitors accepted in open correspondence on 8 April 2004 
that, in consequence of HH Judge Behrens' decision, Ultraframe had suffered no loss as a result of 
this alleged conspiracy.  

The London action  

74. Having established its right to the shares in Northstar and Seaquest, Ultraframe began its own action 
on 15 March 2001 (HC 0101170). This action has been called "the London Action" (because it was 
begun in London). At some stage this action was re-numbered 1 CH 00435. The Defendants to this 
action were Mr and Mrs Fielding; Burnden and two other companies called Alumax Extrusions Ltd 
and Alcoa Extruded Products (UK) Ltd who, as their names suggest, supplied aluminium extrusions. 
Alumax will feature in the story. The claim against these last two companies has since been settled. 
Paragraph 1 of the Particulars of Claim (as originally served) asserts that Ultraframe is the owner of 
"the design right that subsists in the designs of the shape of configuration of the component parts of 
the conservatory roof system known as the Quickfit system ("the Designs")". Particulars of a number 
of different designs of component parts are then given. (Ultimately, after amendments, some 25 
different designs and assemblies were specifically pleaded). The pleading went on to allege that all 
the designs were created by Mr Davies; that he was the first owner and that Ultraframe was his 
successor in title. It also alleged that Mr Fielding was party to a dishonest design to divert the 
intellectual property rights away from Mr Davies' trustees in bankruptcy, as set out in the Leeds 
Consolidated Action. Finally it alleged infringement of Ultraframe's intellectual property rights in the 
Designs. The infringement was pleaded as follows:  



"After 22 November 1997 Northstar Systems Limited and, from about January 1998, 
Seaquest Systems Limited have manufactured and/or authorised others to 
manufacture articles to the Designs or substantially to the Designs for commercial 
purposes and without the consent of the Claimant or the owner of the design right in 
the Designs at the time. 

PARTICULARS 

Hereunder the Claimant relies upon the manufacture and/or authorisation of others 
to manufacture the Quickfit conservatory system … [with particulars being given]" 

75. It was also alleged against Burnden that since its incorporation on 31 January 1999 it had "infringed 
the Claimants design right in the Designs by making articles and/or authorising another to make 
articles to the Designs or substantially to the Designs for commercial purposes and without the 
consent of the Claimant".  

76. Mr and Mrs Fielding served their Defence on 22 May 2001. They said that Ultraframe "does not own 
any design right in any of the designs relied on". They then went on to deal with the "individual 
designs relied on". The Defence went on to say that if any of the designs were created by Mr Davies, 
he did so as an employee of Quickfit or QCL, or under a commission from one of those companies. 
By way of an alternative plea it was alleged that because of Mr Davies' fiduciary duties to Quickfit 
and QCL as a director of those companies, they were the owners in equity of any design right in 
designs that Mr Davies had created. The Particulars of Claim then pleaded a chain of assignments 
from those companies to Mr Fielding and thence to Burnden.  

The preliminary issues  

77. A Case Management Conference was held on 31 October 2001; and HH Judge Behrens gave 
directions for the trial of preliminary issues in the Leeds Action and the London Action. In the course 
of the CMC Mr Iain Purvis, then appearing as counsel for Mr Fielding, drew attention to the width of 
the plea in the Leeds Consolidated Action relating to design right in the "system"; and said that no 
design right had been properly identified. He contrasted this with the plea in the London Action, 
where he accepted that design right had been adequately identified and pleaded. His proposal was 
for a preliminary issue to deal with "all questions of subsistence and ownership of design right". The 
trustees had asked the defendants to state their position as regards unregistered design right in the 
system. But the Defendants' stance was that they would not do so until the trustees had properly 
pleaded in the Leeds Consolidated Action the design rights that they relied on.  

78. The order for the trial of the preliminary issues was as follows:  

"IT IS ORDERED that:" 

1. The following issues be tried in both actions prior to the remaining issues: 

(1) whether or not design right subsists in any of the designs pleaded in 1 CH 00435 
[i.e. the London action]; 

(2) ownership of any such design rights as are held to subsist; 

(3) the extent to which the components marketed by Northstar Systems Limited, 
Seaquest Systems Limited and The Burnden Group Plc are infringing copies of the 
said designs and consequently infringing articles within the meaning of the CDPA 
1988; 

(4) to what extent The Burnden Group Plc, Alumax Extrusions Limited, Alcoa 
Extruded Products (UK) Limited, Northstar Systems Limited and/or Seaquest 
Systems Limited and each of them are liable to the Claimant for infringement of 
such design rights; 



(5) the relief (if any) consequential on the determination of (1)-(4). 

The following questions shall not be considered with the preliminary issue set out 
above and shall be tried with the remaining issues: 

(a) whether Mr & Mrs Fielding, Mr Naden or Mr Clayton are liable for the 
infringements of any persons or companies concerned in the alleged infringing 
activities; 

(b) Mr Fielding's alleged dishonest participation in the scheme to divert the 
intellectual property rights away from Mr Davies' trustees in bankruptcy (specifically 
the allegations contained in paragraphs 18 to 25 and paragraph 27 of the Re-
Amended Statement of Claim in the consolidated action CH 1988 O/S Nos. 392 & 
418. [i.e. the Leeds Consolidated Action]; and, 

(c) the question of the quantum of any damages, additional damages or profits to 
which the Claimant is entitled." 

79. Mr and Mrs Fielding served a Re-Amended Defence on 8 April 2002. The allegation that Mr Davies 
held design right on trust for Quickfit and QCL was expanded to include an allegation that he also 
held design right on trust for Northstar. Paragraph 5 of the Re-Amended Defence then alleged that 
"such design right is now owned in law and/or in equity by the successors in title of" (among others) 
Northstar. It went on to say that the successor in title to Northstar was Seaquest by virtue of the 
assignment of 13 January 1998. A previous paragraph of the pleading (paragraph 4B) pleaded a 
licence dated 23 November 1999 from Seaquest to Burnden Conservatory Products Ltd ("BCP") and 
a sub-licence dated 19 February 2001 from BCP to Burnden. However, these documents were 
pleaded as an alternative to the plea that Mr Davies held design rights on trust for Northstar, 
although they could have formed part of that strand of defence.  

80. In June 2002 Mr and Mrs Fielding served a Re-Re-Re-Amended Defence. The plea that Mr Davies 
held design right on trust for Northstar was maintained. However, paragraph 5 of the Re-Re-Re-
Amended Defence now pleaded that "such design right was at the date of the bankruptcy of Howard 
Davies" held on trust for (among others) Northstar. The reference to the assignment of 13 January 
1998 was deleted from the pleading. Burnden's Defence followed a similar history. These 
amendments were foreshadowed by letters from the Defendants' solicitors in which it was said:  

i) That the only pleaded claim for title to design right was through Mr Davies' trustees in 
bankruptcy; 

ii) Consequently the claim would be defeated by a finding that Mr Davies did not own the 
design right personally; 

iii) Consequently Burnden's own title to the design right was legally irrelevant, as was its 
entitlement to a licence. The allegations about assignment and licence could therefore be 
removed from the pleading. 

81. This was the state of the pleadings (so far as relevant) when the preliminary issues were heard.  

82. Over 8 days in July 2002 Laddie J heard the preliminary issues that HH Judge Behrens had ordered 
to be tried. On 3 October 2002 Laddie J held that ownership of these design rights was that of the 
various companies he identified in a Schedule to his order. Twenty three design rights were 
identified at that stage; and the owners identified were Northstar as to twenty, NIS as to one, and 
QCL as to two. In the course of his judgment Laddie J said in paragraph 4:  

"There is no dispute that Burnden has been exploiting some of the Quickfit designs. 
Burnden's case is that it has been doing so legitimately. First, it is said that it has 
been doing so under licence from the true owner of many of the designs, Seaquest 
Systems Ltd ("Seaquest"). Seaquest was the assignee of Northstar Systems Limited 
("Northstar"), another of Mr Davies' companies. Seaquest is said to be the company 



which created and exploited the designs at issue between June 1996 and June 
1999. Second, it is said to be the assignee of the rights from Mr Davies' companies 
(now all in liquidation or dissolved) which created and exploited all these designs 
which existed prior to 1996." 

83. In paragraph 5 he said:  

"The primary issue I have to determine is whether Ultraframe owns any of the 
design rights in the Quickfit system. This in turn requires resolution of the following 
issues: (a) what rights, if any, exist in the designs pleaded; and (b) who owned 
them, in law and in equity, at the date of Mr Davies' bankruptcy." 

84. Laddie J went on to determine those two issues. In reciting the history of Mr Davies and his 
companies, Laddie J said in paragraph 22 of his judgment:  

"In early 1998 Seaquest was set up and an assignment of the design rights in the 
system from Northstar to Seaquest was drawn up. This was executed on 19 January 
1998 and backdated to the date of incorporation of Seaquest, 13 January 1998. Mr 
Davies continued to work within the business until at least April 1998 when he was 
purportedly dismissed. There are disputes between the parties as to the purpose 
behind the formation of Seaquest, the effectiveness of the assignment and whether 
Mr Davies continued to have indirect control over or interest in the company after his 
purported dismissal. None of these are issues which need to be considered at this 
stage." 

85. In paragraph 24 of his judgment Laddie J set out the parties' rival contentions:  

"The position now is that Ultraframe claims to own the design right in the Quickfit 
system by purchase from Mr Davies' trustee in bankruptcy while the defendants 
claim that they own them through QCL, QL and Noise Insulation, or to be acting 
under licence from Northstar and Seaquest." 

86. After Laddie J handed down his judgment, the defendants tried to raise an argument to the effect 
that the design right that the judge had held to belong to Northstar in fact belonged to QCL. The 
basis for this contention was the allegation that the designs in question had been created by Mr 
Davies while he was working for (or was a director of) QCL. In a supplementary judgment given on 
12 December 2002 Laddie J held the raising of this argument amounted to a collateral attack on his 
October judgment, and was not open to the Defendants. There was then a hearing about costs and 
the form of order. The draft order prepared by the Defendants included a declaration that:  

"the design rights in issue were first owned by the companies set out in the schedule 
hereto." 

87. This form of declaration would have been limited to ownership at the time when the designs were 
created, leaving the question of current ownership at large. However, Laddie J did not make an order 
in that form. The order he in fact made included declarations that:  

"3. The owner of such design rights is the person identified in the 2nd column in the 
table of the said schedule. 

4. The components complained of in [the London action] and identified in the 3rd 
column in the table in the said schedule are infringing articles within the meaning of 
the CPDA 1988." 

88. However, this paragraph of Laddie J's order was subject to a proviso in the following terms:  

"Paragraphs 3 and 4 above are without prejudice to the right of [the Defendants] to 
seek to raise any defence of licence in any proceedings for infringement of design 
right … and without prejudice to the right of [Ultraframe] to seek to rely on any point 



of estoppel or acquiescence or other argument that they are now precluded from 
raising any such defence of licence." 

89. One consequence of Laddie J's findings was that he dismissed the London action. There was a 
subsequent appeal to the Court of Appeal against Laddie J's order. Although the Court of Appeal 
held that the legal route by which Laddie J reached his conclusions to have been, in part, erroneous, 
his ultimate conclusions were upheld, albeit by a different chain of reasoning. However, whereas 
Laddie J had decided that the named companies were the legal owners of design right, the Court of 
Appeal held that they were only equitable owners of the design right. This also has significance. 
Following the handing down of the judgment of the Court of Appeal, the defendants again raised the 
question of the form of the declaration about ownership. They submitted that the form of the 
declaration should be that the identified company "was" the owner of the design right, rather than a 
declaration that the identified company "is" the owner of the right. The ground for the submission 
was that:  

"the question of what happened to any rights belonging to Northstar QCL or NIS 
after the date of bankruptcy has not been resolved by this court and was not 
resolved by the Court below. Thus the use of the present tense is inappropriate." 

90. There was then a reference to the assignment by Northstar to Seaquest and the assignment from 
QCL to Burnden. However, apart from changing "owner" to "beneficial owner" and a consequential 
amendment to refer the trust under which the design rights were held, the word "is" remained in the 
Court of Appeal's order. The proviso to this declaration remained as part of the varied order.  

91. Part of Laddie J's order was that the costs of the preliminary issues should be determined by the 
judge hearing the trial of the remaining issues (i.e. in the event, me). This order was not disturbed by 
the Court of Appeal.  

92. On 11 March 2003 Mr Fielding applied to strike out what was left of the Leeds Consolidated Action.  

The New Action  

93. On 27 November 2002 Northstar and Seaquest began yet another action (HC02C03545). This one 
is called "the New Action". It is the principal action before me. In the New Action, they claim against 
Mr and Mrs Fielding, BCP, TBG, Mr Naden and Mr Clayton, among other things (1) declarations that 
the Northstar Debenture, the Loan Agreement are invalid; (2) a declaration that the licence 
agreement was void or was held on trust for Seaquest; (3) proprietary relief in respect of all assets of 
BCP and TBG deriving from Northstar and Seaquest; and (4) accounts of profits and equitable 
compensation. It is part of Northstar and Seaquest's claim in the New Action that Mr and Mrs 
Fielding took steps in and after November 1998 to remove the intellectual property rights and 
business from Northstar and Seaquest to their own premises at Burnden Works and to their own 
newly formed companies (1) BCP of which Mr Fielding was a director between 22 November 1998 
and 30 March 2000 and (2) Burnden of which Mr and Mrs Fielding have at all material times been 
directors and holders of more than 90% of the issue and share capital. Burnden has at all material 
times carried on business, among other things, as a manufacturer and distributor of conservatory 
roof systems and related components under the style K2. Paragraph 14.11 of the Particulars of 
Claim alleges infringement of design right in "some or most" of the designs which Laddie J had held 
to belong to Northstar.  

94. In summary, in their defences, the Defendants say that no business was wrongfully taken because 
such business that was undertaken in relation to the Quickfit system was undertaken by means of 
licences from Seaquest to BCP and BCP to Burnden. In addition they say that the businesses that 
were originally hived up into Burnden came from other profitable business activities of Mr Fielding. 
The validity of the debentures granted by Northstar and Seaquest to Mr Fielding is in issue in the 
New Action, this time at the suit of Northstar and Seaquest themselves. In response to paragraph 11 
of the Particulars of Claim the Defendants plead (among other things) that the products 
manufactured were manufactured with the consent of Northstar and Seaquest.  

95. In addition, Burnden counterclaimed in the New Action for damages for infringement of the three 
designs that Laddie J had held to belong to NIS or QCL and 15 other designs said to have been 



used in the Quickfit system and which it acquired from NIS, QL, QCL or QWL. The design that 
Laddie J held to belong to NIS is a design for a finial. The designs that he held belong to QCL are a 
design for an ogee gutter bracket, and a design for a wallplate. In its counterclaim Burnden relied on 
a number of new designs (fifteen in all) which it says were created by Mr Davies when he was 
working for (or a director of) companies other than Northstar and from whom Burnden had acquired 
the intellectual property rights. It said that Northstar was infringing design right in these designs. 
These designs were said to be designs created by Mr Davies between 1992 and 1995 for various 
parts of the Quickfit system; and of which the company through which Mr Davies was carrying on 
business at the time was said to have been the first owner. The counterclaim then pleaded a chain of 
assignments by which it was said that ownership of those designs had passed to Burnden. None of 
these fifteen designs was considered by Laddie J, for the simple reason that no one had pleaded 
them.  

96. On 20 June 2003 Northstar and Seaquest served a Reply and Defence to Counterclaim. They said 
that it was an abuse of process for Burnden to raise claims of ownership of design right which could 
(and should) have been included in the preliminary issues tried by Laddie J.  

The New IP Action  

97. As I have said, Laddie J decided that (for the most part) Northstar was the owner of the intellectual 
property rights; and he indicated that Northstar would be the proper claimant for any infringement of 
them. Consequently, on 19 March 2003 Northstar and Seaquest began yet another action. This one 
is called "the New IP Action", in which they claim against Mr and Mrs Fielding and Burnden damages 
for infringement of the London Designs held by Laddie J to belong to Northstar. Twenty designs (or 
assemblies) are relied on. These twenty are the same twenty that Laddie J considered and held to 
belong to Northstar. Defences have been served and Burnden has served a counterclaim. In their 
Defence the Defendants said that the designs on which Northstar and Seaquest rely were created by 
Mr Davies when he was working for (or a director of) other Quickfit companies, and that accordingly, 
those companies are the owners in equity of the designs. They also said that Northstar was set up 
by Mr Davies as part of a dishonest scheme to defraud creditors; that in consequence any ownership 
of design right that it might otherwise be entitled to is tainted by illegality and that, accordingly, the 
court should not enforce such rights. In addition they said that any design rights that Northstar 
owned were assigned to Seaquest by the assignment of 13 January 1998; that on 23 November 
1999 Seaquest granted BCP a licence to reproduce the designs; and that, in turn on 19 February 
2001 BCP granted Burnden a sub-licence to reproduce them. In its counterclaim Burnden repeated 
the counterclaim in the New Action. On 18 June 2003 Northstar and Seaquest served a Reply and 
Defence to Counterclaim.  

98. On 25 September 2003 Northstar and Seaquest issued an application for summary judgment. They 
said that the parties are bound by Laddie J's decision as to Northstar's ownership of the subsisting 
London Designs and as to Burnden's infringement. They said that any attempt by Burnden and the 
Fieldings to relitigate matters decided by Laddie J or which ought to have been raised before him 
was an abuse of process.  

The Burnden action  

99. On 4 August 2004 Burnden started its own action against Northstar and Seaquest. This one has 
been called "the Burnden Action". This action claims that the businesses of Northstar and Seaquest 
respectively were created as a result of Mr Davies' dishonest misappropriation of assets belonging to 
QCL. They are therefore held on a constructive trust for QCL. Burnden claims as assignee of QCL. 
Burnden also alleges that Northstar and Seaquest are guilty of passing off, relying on the goodwill in 
the "Quickfit" name that, they say, belonged to QCL when it went into liquidation. They also say that 
Northstar and Seaquest have converted tooling that belonged to QCL; and that they have infringed 
QCL's design right.  

More preliminary issues  

100. At the outset of the trial I decided two preliminary issues. The first was an application to 
strike out what remained of the Leeds Consolidated Action. The second was an application for 



summary judgment on substantial parts of Burnden's defence and its counterclaim for infringement 
of design right.  

101. For reasons that I gave in writing at the time, I decided:  

i) To strike out what remained of the Leeds Consolidated Action on the ground that the relief 
claimed was reflective loss for which Northstar and Seaquest had their own claims; 

ii) To strike out Burnden's defence in so far as it was based on allegations that Northstar was 
not entitled to enforce the design rights that Laddie J and the Court of Appeal had held 
belonged to it in equity; 

iii) To strike out Burnden's counterclaim in so far as it was based on allegations of design 
right in fifteen specific designs that could and should have been pleaded in the preliminary 
issues. 

102. I refused to strike out Burnden's defence in so far as it was based on post-bankruptcy 
events; namely the assignment of intellectual property rights from Northstar to Seaquest and the 
subsequent chain of licences, and the defence based on estoppel by acquiescence. I also permitted 
Burnden to advance its counterclaim based on ownership and infringement of three designs which 
Laddie J had held belonged to earlier Quickfit companies and to which Burnden claimed to be a 
successor in title.  

The QCL assignments  

103. As I have said, in the Burnden action Burnden claim as assignees of QCL. The assignments 
were made by the liquidator of QCL. Ultraframe challenged the validity of these assignments; and 
claimed that they should be set aside. Their application to set aside the assignments was struck out 
by HH Judge Maddocks. However, on Day 34 of the trial the Court of Appeal allowed Ultraframe's 
appeal, and remitted the application for hearing by a High Court judge: [2005] EWCA Civ. 276. That 
remitted application is still awaiting hearing. Unless and until they are set aside, I must proceed on 
the basis that the assignments are valid.  

THE PLEADED CASES  

The New Action  

Introductory 

104. The evidence and cross-examinations ranged far and wide. However, in a case of this 
complexity, it is important not to lose sight of the wood for the trees. I shall therefore set out, in much 
simplified form, the essential case now pleaded against each of the main Defendants. I should 
emphasise that the case is brought by Northstar and Seaquest respectively, claiming as corporations 
and not by any member of either corporation claiming in his capacity as shareholder. I shall deal with 
the allegations of infringement of intellectual property rights when I come to the New IP Action. I shall 
return to the pleaded case in more detail when I come to my conclusions on the pleaded issues.  

The case against Mr Naden 

105. In a nutshell the case pleaded against Mr Naden is as follows.  

i) Until October 1998 Mr Davies was a shadow or de facto director of Northstar (Para. 2.5). 
Mr Naden was a director of Northstar (Para. 2.3), and therefore owed it the usual duties of a 
director (Para. 5.1); 

ii) Mr Naden, on Mr Davies' instructions and together with Mr Birkett, caused Seaquest to be 
incorporated on 8 January 1998 (Para. 4.3). Mr Naden became a director of Seaquest (Para. 
4.5) and therefore owed it the usual duties of a director (Para. 5.3); 



iii) On 25 January 1998 Mr Naden and Mr Birkett caused Northstar to assign the intellectual 
property rights in the Quickfit system to Seaquest (Para.4.6); 

iv) The assignments were ineffective (Para. 4.6). Moreover, in causing the assignment to be 
made, Mr Naden acted in breach of his duties to Northstar as director, because he was not 
motivated by the legitimate commercial interests of Northstar (Para. 4.7); 

v) On 6 November 1998 Mr Naden and Mr Birkett, as directors of Seaquest, caused 
Seaquest to grant a debenture in favour of Mr Fielding (Para. 7.4). In so doing Mr Naden 
acted in breach of his duties to Seaquest, because the debenture was granted for an 
improper purpose and not for the legitimate commercial purposes of Seaquest (Para. 8.3). In 
any event the Seaquest debenture was void for non-compliance with technical requirements 
of section 320 of the Companies Act 1985 (Para. 12.5); 

vi) On 17 November 1998 Mr Naden and Mr Birkett, as directors of Northstar, caused 
Northstar to grant a debenture in favour of Mr Fielding (Para. 7.7). In so doing Mr Naden 
acted in breach of his duties to Northstar, because the debenture was granted for an 
improper purpose and not for the legitimate commercial purposes of Northstar (Para. 8.3). In 
any event the debenture was void for non-compliance with technical requirements of section 
320 of the Companies Act 1985 (Para. 9); 

vii) On 24 November 1998 Mr Naden and Mr Birkett purported to allot 900 shares in each of 
Northstar and Seaquest to Mr Fielding (Para. 7.12). The allotments of the shares were a 
breach of Mr Naden's duties to Northstar and Seaquest, because neither Northstar nor 
Seaquest derived any benefit from the allotments; and the allotments were made for an 
improper purpose (Para. 8.1) 

viii) In breach of his duties as director of Northstar and Seaquest Mr Naden allowed Mr 
Fielding to take over the businesses of the two companies for no or no sufficient 
consideration (Para. 14.6) and has failed to protect their intellectual property rights (Para. 
14.12; and Para. 17.6). 

106. Some of this pleading has apparently been "recycled" from the pleadings in the Leeds 
Consolidated Action. The allegation that the assignment of the intellectual property rights was invalid 
has not been pursued; and it is not easy to see how it could have been, in an action in which both 
assignor and assignee are co-claimants. Likewise the allegations relating to the allotment of the 
shares is of no continuing relevance, since HH Judge Behrens set aside the allotment in the Leeds 
Consolidated Action.  

The case against Mr Clayton 

107. The case pleaded against Mr Clayton is as follows:  

i) Mr Clayton held shares in Northstar and Seaquest on trust for Mr Davies (Para. 4.4 and 
Para. 4.8); 

ii) On 1 April 1998 Mr Clayton was appointed a director of Northstar, but never took any part 
in its management (Para. 4.9); 

iii) Mr Clayton dishonestly signed forged and back-dated documents; and dishonestly 
supported Mr Fielding's false claim to ownership of 98 shares in Northstar and Seaquest 
(Para. 7.10; Para. 7.13 and Para 7.19); 

iv) Thus Mr Clayton dishonestly prolonged the de facto control of Northstar and Seaquest by 
Mr Fielding (Para. 25.1) and thereby dishonestly participated in the breaches of fiduciary 
duty by Mr Naden and Mr Fielding (Para. 25.3); 

v) Consequently Mr Clayton is liable as a constructive trustee to account or to pay equitable 
compensation for the resulting loss (Para. 25.4). 



The case against Mr Fielding  

108. The case pleaded against Mr Fielding is as follows:  

i) At a meeting in about October 1998 at the Nag's Head (which Mr Fielding did not attend) 
Mr Davies told Mr Birkett to arrange the transfer of shares in Northstar and Seaquest from 
Mr Clayton to Mr Fielding (para 7.1) 

ii) At a meeting in October 1998 at the Riverhead Tap Mr Fielding participated in a 
discussion about the transfer of the shares registered in the name of Mr Clayton to himself 
and how it could be made to appear that Mr Fielding had been investing money in Northstar 
and Seaquest so that he could take security over their assets and exercise direct control 
over them (Para. 7.2); 

iii) From about October 1998 Mr Naden and Mr Birkett were accustomed to act at the 
direction of Mr Fielding, with the consequence that Mr Fielding became a de facto or shadow 
director of Northstar and Seaquest (para. 11.2); 

iv) As a de facto or shadow director, Mr Fielding owed Northstar and Seaquest the same 
fiduciary duties as if he had been a duly appointed director (para. 12.1); 

v) In November 1998 Mr Fielding claimed to be the owner of 98 shares in each of Northstar 
and Seaquest and produced back-dated share transfer forms in support of his claim (Para. 
7.9). He subsequently produced forged or back-dated documents in support of the same 
claim (Para. 7.13); 

vi) On 6 November 1998 Mr Fielding took a debenture over Seaquest's assets (Para. 7.4) 
and on 17 November 1998 took a debenture over Northstar's assets (Para. 7.7). Mr Naden 
and Mr Birkett exercised their powers to grant the debentures at Mr Fielding's direction (para 
8.3). In directing Messrs Naden and Birkett to grant him the Northstar debenture and the 
Seaquest debenture, Mr Fielding was in breach of his fiduciary duties to those companies 
(Para 12.2 and 12.3); 

vii) Mr Fielding subsequently produced forged and back-dated documents in support of his 
claim that he had lent money to each of those companies (Para. 7.15 and Para. 7.17), and 
dishonestly swore an affidavit telling the same story (Para. 7.18); 

viii) Mr Fielding knew that Messrs Naden and Birkett had improperly used their powers to 
procure the grant of the Northstar and Seaquest debentures, and consequently cannot rely 
on the usual protection given to persons dealing with a company in good faith (Para. 9.2); 

ix) On 24 November 1998 Mr Fielding directed Messrs Naden and Birkett to allot to him 900 
shares in each of Northstar and Seaquest (Para. 7.11); 

x) Mr Fielding had also engineered the improper allotment of shares by Messrs Naden and 
Birkett and the improper grant of the debentures (Para. 11.1); 

xi) Mr Fielding dishonestly took advantage of these breaches of fiduciary duty on the part of 
Mr Naden and Mr Birkett to take control of both Northstar and Seaquest; and then used his 
control of those companies to misappropriate their businesses (Para. 11.1); 

xii) Alternatively, since he was a shadow or de facto director of Northstar and Seaquest, 
various formalities should have been observed under section 320 of the Companies Act, but 
were not; in consequence of which the Northstar debenture and the Seaquest debenture 
should be set aside (Para. 12.5; Para 12.5A; Para. 12.6 and Para 12.7); 

xiii) Since November 1998 Mr Fielding (or companies which he controls) have entered into 
trading transactions with Northstar and Seaquest on terms which are over-favourable to Mr 
Fielding and his companies. He also charged rent and licence fees to Northstar and 



Seaquest which were far in excess of what they had paid at their previous premises. These 
transactions all involved a conflict of interest between Mr Fielding on the one hand and 
Northstar and Seaquest on the other (Para. 14.1; Para. 14.2; Para. 14.3 and Para. 14.5); 

xiv) Consequently Mr Fielding was in breach of his fiduciary duties as shadow or de facto 
director of Northstar and Seaquest; and is therefore liable to account for any profit or to pay 
equitable compensation for any resulting loss (Para. 14.7; Para. 14.10); 

xv) The grant of the leases and each arrangement for the supply of goods and the levying of 
management charges should have complied with the technical requirements of section 320 
of the Companies Act 1985, but did not (para 14.8) 

xvi) From about November 1998 Mr Fielding used his de facto control of Northstar and 
Seaquest to cause their businesses to be taken over by other companies that he controlled 
for no or no adequate consideration (Para. 15.1 and Para. 15.3) 

xvii) On 21 June 1999 Mr Fielding appointed an administrative receiver over Northstar who 
sold Northstar's remaining plant and equipment to TBG. That sale should have complied 
with section 320 of the Companies Act 1985 but did not (para. 16.7); 

xviii) On 29 October 1999 Mr Fielding became a director of Seaquest (para 17.1). On 23 
November 1999 Seaquest granted an exclusive licence to BCP to exploit the intellectual 
property rights belonging to Seaquest. The licence was granted for an improper purpose 
(para 17.7) and its grant ought also to have complied with section 320 of the Companies Act, 
but did not (Para. 17.3); 

xix) Mr Fielding is liable to account for all profits made by him or his companies arising out of 
the impugned transactions. 

The case against Mrs Fielding 

109. Although Mrs Fielding does not feature in the pleaded narrative, the case against her is that 
she played an active role in the management of Mr Fielding's companies; and dishonestly 
participated with him in the various breaches of fiduciary duty (Para. 22). It is not alleged that she 
owed any fiduciary duties to either Northstar or Seaquest.  

The case against the corporate defendants 

110. The corporate Defendants are BCP; The Burnden Group plc; Burnden Holdings (UK) Ltd and 
K2 Conservatory Roof Systems Ltd. The pleaded case against them is as follows.  

111. It is alleged against BCP and TBG that:  

i) Kesterwood Extrusions Ltd, Dearward Ltd, Dearward Profiles Ltd, BCP and TBG have 
knowingly received property of Northstar and Seaquest (namely money) as a result of Mr 
Fielding's breaches of fiduciary duty (para. 14.7 (1) and (2)); 

ii) The profits of Mr Fielding and of Kesterwood Extrusions Ltd, Dearward Ltd, Dearward 
Profiles Ltd, BCP and TBG derived from "such transactions" are held on trust for Northstar 
and/or Seaquest and BCP and TBG are liable to account to Northstar and/or Seaquest for 
those profits (para. 14.7 (3)); 

iii) BCP and TBG are liable to account to Northstar and/or Seaquest for any gain made 
directly or indirectly as a result of the grant of the leases by Mr and Mrs Fielding to Seaquest 
and any gain made as a result of the trading arrangements and the levying of management 
charges (para. 14.9) 



iv) From 22 April 1999 BCP and TBG sold infringing copies of designs belonging to 
Northstar and by so doing "dishonestly participated in" a breach of fiduciary duty by Mr 
Naden and Mr Fielding who failed to require the payment of commission (para 14.12 (2)); 

v) BCP and TBG are therefore liable to account to Northstar and/or Seaquest for all profits 
derived from such trading (para 14.14 (1)) or to pay equitable compensation (para 14.14 
(2)); 

vi) BCP took over Northstar's business as a going concern for no adequate consideration 
(para 15.3). The transfer of the component business and stock should have been approved 
by the shareholders of Northstar in general meeting, but was not (para 15.5). Consequently 
the transfer should be set aside (para 15.5); and BCP is liable to account to Northstar for 
any gain which it made directly or indirectly from the transfer (para 15.6); 

vii) The sale by the receiver of Northstar to TBG of Northstar's plant machinery and other 
chattels should have been approved by the company in general meeting, but was not (para. 
16.7). Consequently the sale should be set aside (para. 16.7) and TBG is liable to account to 
Northstar for any gain made directly or indirectly on the sale (para 16.8); 

viii) The grant of the licence to BCP to exploit the intellectual property rights should have 
been approved by the shareholders of Seaquest in general meeting but was not (para 17.3) 
and was granted for an improper purpose (para 17.7). Consequently it should be set aside 
(para 17.7); and BCP is liable to account to Seaquest for any profit or gain it has made from 
the grant of the licence (para. 17.8) or to pay equitable compensation (para 17.9); 

ix) TBG is similarly liable to account for any gain which it has made directly or indirectly from 
the grant to it by BCP of an exclusive sub-licence (para 19.8) 

x) Because of Mr Fielding's knowledge of Mr Naden's and Mr Birkett's breaches of fiduciary 
duty, and because they received the businesses of Northstar and Seaquest otherwise than 
for consideration, BCP and TBG hold the businesses and assets derived from Northstar and 
Seaquest on trust for Northstar and Seaquest and are liable to account for all profits derived 
from them (para 21.3); or are liable to pay equitable compensation (para 21.6); 

xi) The entire businesses of BCP and TBG are held in trust for Northstar and Seaquest (para 
24B (2)). 

112. The case against BHU and K2 is that Northstar and Seaquest are entitled to trace all profits 
or gains of BCP and TBG into the property of BHU and K2; and consequently BHU and K2 are liable 
to account "for the same" (para 24.2B (1)). This includes the distribution by TBG to BHU of property 
in specie (para 24B).  

113. It is also alleged against K2 that the diversion of TBG's business to K2 constituted knowing 
receipt by K2 of trust property (para 24B (2) (b)(i)) and a dishonest breach of trust by TBG as trustee 
of its business and assets for Northstar and Seaquest in which K2 dishonestly participated (para 24B 
(2)(b)(ii)). K2 is therefore liable to account to Northstar and Seaquest for all its profits or to pay 
equitable compensation equal to the value of the business diverted.  

The New IP action and intellectual property rights issues  

114. As I have said, the claim in the New IP action is that Burnden have manufactured and sold 
designs infringing those design rights that Laddie J and the Court of Appeal held to have belonged 
beneficially to Northstar at the date of Mr Davies bankruptcy. The alleged infringement consists of 
manufacturing or allowing others to manufacture the "K2" system. I have struck out those parts of 
Burnden's defence that disputed beneficial ownership by Northstar as at that date. However, I 
allowed Burnden to continue to advance those allegations that relied on:  

i) The assignment of the intellectual property rights from Northstar to Seaquest and 



ii) The subsequent licence from Seaquest to BCP and the sub-licence from BCP to Burnden. 

115. Burnden also alleges that until November 2002 any act which would otherwise amount to an 
infringement of design right was carried out with the acquiescence of both Northstar and Seaquest.  

The role of the pleadings  

116. Mr Snowden's exhaustive legal analysis was closely tied to the pleaded case against the 
Burnden Defendants. Mr Hochhauser accused him of construing the pleading as if it were a statute 
and submitted that, in effect, Ultraframe should not be tied to its pleaded case. He relied on the 
observations of Lord Woolf MR in McPhilemy v. Times Newspapers Ltd [1999] 3 All ER 775:  

"The need for extensive pleadings including particulars should be reduced by the 
requirement that witness statements are now exchanged. In the majority of 
proceedings identification of the documents upon which a party relies, together with 
copies of that party's witness statements, will make the detail of the nature of the 
case the other side has to meet obvious. This reduces the need for particulars in 
order to avoid being taken by surprise. This does not mean that pleadings are now 
superfluous. Pleadings are still required to mark out the parameters of the case that 
is being advanced by each party. In particular they are still critical to identify the 
issues and the extent of the dispute between the parties. What is important is that 
the pleadings should make clear the general nature of the case of the pleader. This 
is true both under the old rules and the new rules. The Practice Direction to CPR 16, 
paragraph 9.3 requires, in defamation proceedings, the facts on which a defendant 
relies to be given. No more than a concise statement of those facts is required. 

As well as their expense, excessive particulars can achieve directly the opposite 
result from that which is intended. They can obscure the issues rather than providing 
clarification. In addition, after disclosure and the exchange of witness statements 
pleadings frequently become of only historic interest." 

117. That case concerned an objection to excessive particulars being given in support of a plea of 
justification in a libel action. The result of the appeal was that the particulars were allowed. Lord 
Woolf's observations were directed to "excessive" particulars; not to essential allegations. It is to be 
observed, moreover, that Lord Woolf emphasised that pleadings are not superfluous and are still 
"critical to identify the issues". This point was amplified by Lord Phillips MR in Loveridge v. Healey 
[2004] EWCA Civ. 173 as follows:  

"It is on the basis of the pleadings that the parties decide what evidence they will 
need to place before the court and what preparations are necessary before the trial. 
Where one party advances a case that is inconsistent with his pleadings, it often 
happens that the other party takes no point on this. Where the departure from the 
pleadings causes no prejudice, or where for some other reason it is obvious that the 
court, if asked, will give permission to amend the pleading, the other party may be 
sensible to take no pleading point. Where, however, departure from a pleading will 
cause prejudice, it is in the interests of justice that the other party should be entitled 
to insist that this is not permitted unless the pleading is appropriately amended. That 
then introduces, in its proper context, the issue of whether or not the party in 
question should be permitted to advance a case which has not hitherto been 
pleaded." 

118. Lord Phillips expressly rejected the submission that the court should "disregard the pleading 
rather than … close its eyes to what are admitted to be the true facts".  

119. In addition the Practice Direction accompanying CPR Part 16 says in paragraph 8.2 that the 
Particulars of Claim must "specifically set out" "any allegation of fraud" and "details of all breaches of 
trust" on which the claimant intends to rely in support of his claim. To my mind this includes not only 
the relevant state of mind; but also the overt acts that are relied on as amounting either to fraud or to 
breach of trust. In addition, where (as here) the direct evidence of fraud or breach of fiduciary duty 



adduced by the claimant has changed over the course of the litigation, the formal pleadings take on 
a more important role than in the type of case that Lord Woolf MR was considering in McPhilemy.  

120. Although I accept that it would be wrong to construe a pleading like a statute; nevertheless 
Ultraframe are limited to their pleaded case, fairly read.  

THE MAIN ISSUES I HAVE TO DECIDE  

121. Based on the pleadings, it seems to me that the main issues I have to decide are:  

i) Did Mr Fielding become a shadow or de facto director of Northstar and if so when? 

ii) Did Mr Fielding become a shadow or de facto director of Seaquest and if so when?  

iii) What duties (if any) does a shadow director (as opposed to a de facto director) owe to the 
company in question? 

iv) Was the grant of the Seaquest debenture a breach of fiduciary duty by the directors of 
Seaquest? 

v) Was the grant of the Northstar debenture a breach of fiduciary duty by the directors of 
Northstar? 

vi) Which (if any) of the impugned transactions ought to have complied with section 320 of 
the Companies Act 1985? 

vii) Did Mr Fielding or his companies misappropriate the businesses of Northstar or 
Seaquest, or assets belonging to those companies? 

viii) If breaches of fiduciary duties are established, who (if anyone) is liable for dishonest 
assistance in their commission? 

ix) If property has been transferred in breach of fiduciary duty, who (if anyone) is liable for 
knowing receipt of such property? 

x) To what extent (if at all) can such property be traced into the businesses of companies 
within the Burnden Group and assets owned by those companies? 

xi) What are the appropriate remedies for such breaches of duty (if any) as have been 
established? 

xii) How much do Northstar and Seaquest respectively owe Mr Fielding? 

xiii) Are those debts secured or unsecured? 

122. I must also determine the issues in the New IP Action and the Burnden Action; but I will do 
so in the last parts of this judgment.  

MR FIELDING: HIS BUSINESSES AND PROPERTY INTERESTS  

Early business life  

123. Mr Fielding left school at sixteen. He says that during his youth his grandmother introduced 
him to gambling; both card playing and betting on horses. His success as a card player was such 
that within a few years no one would play with him; and he retired from card playing at the age of 21. 
By then he says he had acquired a cash surplus of about £25,000 which he kept in an old suitcase in 
a wardrobe in his bedroom. By 1979, when Mr Fielding married for the first time, his cash pile had 



increased to £30,000 and he had £10,000 in the bank as well. He says that he did not reveal this to 
his first wife. The matrimonial home was sold in 1991. Mr Fielding says that this realised a surplus of 
£52,000 which he invested in the stock market. He and his wife separated in July 1992. There were 
three children of the marriage. Mr Fielding had continued to gamble and also to speculate on the 
stock market. By the time of the separation, he says, he had a cash surplus of some £400,000, 
which he kept at his mother's house.  

Quantity surveying  

124. Mr Fielding began his business career as a quantity surveyor. Nominally he traded in 
partnership with his wife. In 1986 he was introduced to Mr James Hope who was working for Brown 
Boveri Ltd. Brown Boveri had won a contract to install district heating in Sheffield, and Mr Fielding 
was taken on as a self-employed sub-contractor to provide quantity surveying services and project 
management. The project was, apparently, a great success, and Mr Hope was very impressed with 
Mr Fielding. Thereafter, they worked together regularly. Brown Boveri went through a number of 
changes of ownership. In the autumn of 1997 it tendered successfully for a large project in the 
Shetland Isles, consisting of the design and construction of an energy centre; and the completion of 
a waste to energy plant. Mr Fielding was engaged as project manager. The project required him to 
spend a lot of time in the Shetland Isles during much of the period covered by the events in issue in 
this case.  

Kilohurst  

125. Kilohurst Ltd was run by a good friend of Mr Fielding's called Colin Owen. Its business was 
the manufacture of cardboard tubes. In August 1994, while on holiday with Mr Owen, Mr Fielding 
agreed to invest £20,000 in Kilohurst, which was suffering financial problems. Mrs Fielding (as she 
would become in July 1995) was on the same holiday. She did not trust Mr Owen, and told Mr 
Fielding that he was mad to invest the money; but he did not listen to her. The money was intended 
to come from the sale of some shares on the stock market. The proceeds of sale of the shares were 
a little less than £68,000; and the initial intention was that they would all be paid to Kilohurst; and 
that Mr Fielding would collect the balance over £20,000 on his return from holiday. However, the 
proceeds of sale were not released until later than expected; so on his return Mr Fielding says that 
he lent Kilohurst £10,000 in cash. However, an examination of the contemporaneous documents 
showed that the sum of £10,000 was not provided in cash. It was provided by Mr Fielding making 
over a blank cheque from a company called Seathurst Ltd in favour of Kilohurst. This company was 
run by Mr Con Cunningham, another friend of Mr Fielding's, who will feature again in the story. It was 
subsequently agreed that the amount that Mr Fielding would lend Kilohurst would be £70,000 
repayable in March 1995. This agreement was documented by an exchange of letters dated 30 
August 1994 and 2 September 1994 respectively. Mr Fielding said that the reason why the 
agreement was documented was because Mr Owen was not the sole owner of the company. If he 
had been, Mr Fielding said that the agreement would have rested on a handshake. But since Mrs 
Fielding had expressed her distrust of Mr Owen in no uncertain terms, I consider that Mr Fielding 
listened to her enough to ensure that his agreement with Mr Owen was recorded in writing. I do not, 
therefore, accept Mr Fielding's evidence in this respect. By December 1994 Kilohurst was still in 
financial difficulty, and Mr Fielding agreed to buy a new machine for Kilohurst, at a cost of £40,000, 
in return for which he was to acquire a shareholding in Kilohurst. It seems that this agreement was 
never implemented.  

126. By August 1995 Mr Fielding says that he was a major creditor of Kilohurst "with no obvious 
prospect of repayment." He instructed accountants to investigate Kilohurst's finances; and was 
advised that it was in a poor financial state. Kilohurst went into creditors' voluntary liquidation in 
October 1995.  

The formation of Dearward  

127. In January 1995, Mr Owen had had the idea of diversifying into the manufacture of plastic 
extrusions. Mr Fielding agreed to provide £20,000 as start up capital to buy a second-hand extrusion 
line. In April 1995 Kilohurst Plastics Ltd was incorporated with Mr Fielding owning 75 per cent of the 
shares and Mr Owen owning the remaining 25 per cent. The reason why a new company was 
incorporated was that Mr Fielding appreciated, even at that time, that Kilohurst was in financial 



difficulty; and he did not want to throw good money after bad. In August 1995 Kilohurst Plastics Ltd 
changed its name to Dearward Ltd. In the autumn of 1995 Mr Owen resigned as a director of 
Dearward; and transferred his 25 per cent shareholding, for no consideration, to Mrs Sally Fielding. 
Mrs Fielding was appointed the Sales Director of Dearward in September 1995. However, she says 
that she did not begin to work for Dearward until the beginning of 1996. The reason for the change of 
name and Mr Owen's resignation was Kilohurst's financial difficulty, and Mr Fielding's desire to 
distance the plastics extrusion business from it. Dearward now entered the extrusion business.  

128. In October 1995 Mr Fielding agreed to buy a factory unit in Heywood near Bury for £650,000; 
and shortly afterwards Dearward moved into it (although Mr Fielding subsequently pulled out of the 
agreement to purchase in January 1996, so the purchase was never completed). At about the same 
time, as I have said, Kilohurst went into creditors' voluntary liquidation. The unsecured creditors got 
nothing. When Kilohurst went into liquidation:  

i) Mr Fielding himself bought a cardboard core machine from the liquidator although he 
subsequently transferred it to Dearward, leaving the purchase price as a debt owed by 
Dearward to him. The price he paid was below the book value of the assets; 

ii) Mr Fielding also bought Kilohurst's stock; 

iii) Dearward began manufacturing cardboard cores, which had been Kilohurst's business; 

iv) Dearward employed all Kilohurst's employees, who had been made redundant by the 
liquidator; 

v) Dearward engaged Mr Owen as a consultant for about six months. 

Kilohurst: a summary  

129. Mr Fielding's involvement with Kilohurst can be summarised as follows:  

i) Mr Fielding lent money to Kilohurst; 

ii) The loan was unsecured; 

iii) When Kilohurst went into liquidation, Mr Fielding acquired some of its assets from the 
liquidator; 

iv) Kilohurst's staff were employed by the new company, Dearward, which Mr and Mrs 
Fielding owned; 

v) Dearward carried on the business that had formerly been carried on by Kilohurst. 

Dearward  

130. Mrs Fielding says that Dearward's business was under her day to day control from the spring 
of 1996; although from early 1997 she shared it with Mr Bryan Burrows, who had recently been 
appointed as production director. Mr Fielding was not involved, except when issues of funding arose. 
Although Dearward's principal business was the manufacture of cardboard cores following 
Kilohurst's liquidation, it also had an extrusion machine which was not working properly. An 
acquaintance of Mr Owen's called Jim Sheffield ran a company called Kesterwood Ltd. Kesterwood's 
business was the extrusion of plastic profiles for businesses in various industries. For example, 
Kesterwood extruded hula hoops for the toy industry, curtain tracks, tubes for gaming machines, DIY 
extrusions and tubing for the plumbing trade. These were basic trade extrusions. Kesterwood was a 
competitor or potential competitor of Dearward. Nevertheless, Mr Sheffield sent one of his 
employees, Mr Andy Shaw, to see if he could get Dearward's extrusion machine going. It seems that 
Mr Sheffield was willing to help a competitor on the principle that one good turn deserves another. 
While he was helping to get the machine going, Mr Shaw came across Mr Fielding. The impression 



he had was that Mr Fielding was the man in charge. Once the machine was working, Mr Fielding 
bought Mr Shaw a drink. It is not entirely clear when this episode took place; but it was probably in 
late 1995.  

Kesterwood  

131. Kesterwood, too, was having cash flow difficulties. In December 1995 Mr Fielding lent Mr 
Sheffield £13,000 in cash to settle outstanding tax due from Kesterwood to the Inland Revenue, who 
were threatening to distrain. It seems that Mr Sheffield's belief that one good turn deserves another 
had paid off. Mr Fielding did not recall that specific terms for repayment were agreed at the time, 
although Mr Sheffield recalled that Mr Fielding was willing to accept repayment in instalments, as 
and when Kesterwood could afford to repay. However, on 4 December 1995 Mr Sheffield sent Mr 
Fielding a fax in which he said that "as discussed" he would transfer title in certain extrusion 
machines, which were not financed or leased, to Mr Fielding until such time as the loan was repaid. 
Mr Sheffield said that this was his idea and that he had not previously discussed it with Mr Fielding. 
Mr Sheffield's evidence about what the letter was supposed to do was somewhat confused.  

132. Mr Fielding attended a meeting with Mr Sheffield in January 1996, to discuss repayment of 
the loan. Although Mr Fielding says that he expected to come out with his £13,000 back, the upshot 
of the meeting was that he agreed to lend Kesterwood a further £87,000 (making £100,000 in all) in 
return for 66 per cent of its shares. He envisaged that the loan would be repaid as and when the 
company regained prosperity; and that even if the loan were repaid he would keep the 66 per cent 
shareholding. Mr Fielding and Mr Sheffield disagreed in their recollections of who suggested that Mr 
Fielding should acquire a 66 per cent shareholding; but both agreed that without the shareholding 
the loan would not have been made. Nothing was agreed in writing, and Mr Fielding says that he 
never saw a share transfer form and was never provided with any share certificates. Mr Sheffield 
confirmed that the loan was made on a handshake without documentation; which left him "absolutely 
gobsmacked". The meeting at which the agreement was reached was chaired by Mr Hindley who 
was providing accountancy services for Kesterwood. It was Mr Fielding's first encounter with Mr 
Hindley. Mr Fielding says that he provided the money in three tranches and also agreed to give his 
personal guarantee of some of Kesterwood's debts. This money was paid out of a joint account that 
Mr Fielding had with his mother. Mr Sheffield did not give him a receipt for the money. Mr Shaw 
recalled that he had been told at the time that Mr Fielding had lent Kesterwood £87,000, but did not 
know the terms on which it was lent. Mr Shaw said that even after the loan had been made, Mr 
Fielding did not play an active part in the business. He was away a lot on his quantity surveying 
work. However, Mr Shaw did recall that Mr Fielding came down to the factory and addressed the 
staff, saying that he wanted the company to go forward and that there was good work coming in. Mr 
Gray also recalled both Mr and Mrs Fielding coming to the factory. Although he was unable to date 
the visit, he recalled that they came to the factory at Deakins Mill; which was before Kesterwood 
moved to Burnden Works in November 1996. Mrs Fielding also recalled that she had been asked to 
go and "smile at the workforce", although she said that she played no active part in the business.  

133. Although he had no recollection of having done so, Mr Sheffield signed the appropriate forms 
for registering the shareholdings. Both Mr and Mrs Fielding were registered as shareholders of 
Kesterwood, holding 200 shares each. Mr Sheffield and his wife held 95 shares each, with the 
remaining 10 being held by a Mr Whitehead.  

ASM 

134. In February 1996 Mr Fielding bought one third of the share capital of ASM, which was held 
by Ken Hopwood, for £30,000. The money was paid in cash, from the cash hoard that Mr Fielding 
kept at home; but Mr Fielding says he received neither a share certificate or a share transfer form.  

Acquisition of the Burnden Works  

135. In about March 1996 Mr Sheffield introduced Mr Fielding to Burnden Works. This was a 
factory complex in Bolton in a run-down condition. Mr Shaw went with him to look at it. Mr and Mrs 
Fielding agreed to buy it for £350,000 with the aid of a bank loan. They both put up their homes as 
collateral security for the loan. Mr Fielding also borrowed some £34,000 from Mr Con Cunningham. 
Contracts were exchanged in June 1996 and Mr Fielding set about refurbishing it. A number of 



gangs of workers were directly employed; and those involved in the refurbishment included Mr Shaw 
and Mr Gray. At about the same time Kesterwood temporarily ceased its manufacturing activities; 
although it continued in business by securing orders and sub-contracting them to other 
manufacturers.  

136. ASM, Kesterwood and Dearward all moved into Burnden Works over the winter of 1996 to 
1997. Kesterwood moved in November 1996. The refurbishment was complete by March 1997 and 
all three companies entered into 10 year leases. The bank's valuers reported that all the industrial 
production space had been brought into use; and the first floor had been converted into high quality 
offices. The landlord was Mr and Mrs Fielding's quantity surveying partnership, GJ & SA Fielding. 
The total rent roll was nominally some £150,000 per annum; and repayments on the loan (both 
interest and capital) were then running at some £96,000 per annum. The building was valued, after 
the refurbishment, at £1.355 million. However, it is clear that Kesterwood never paid any rent to Mr 
Fielding. When it went into liquidation about a year later, the arrears of rent were some £66,000. 
Kesterwood's rent was £5,000 per month; so as Mr Fielding said the rent that Kesterwood were 
liable to pay was £60,000 a year. Since that rent was never paid, it must follow that the rent was 
barely keeping down the mortgage repayments. Mrs Fielding said that she did not know, at the time, 
that Kesterwood had failed to pay its rent.  

137. At about this time Mr Fielding says that his quantity surveying work was producing a profit for 
him of some £200,000 per annum. Mr Shaw said that Mr Fielding did not play an active part in the 
business of Kesterwood, even at this time; and that he was busy in Scotland. As far as Mr Shaw was 
concerned Mr Sheffield was in charge of Kesterwood, although he thought that Mr Sheffield probably 
had discussions with Mr Fielding.  

Mrs Fielding  

138. Mrs Fielding says that she had no involvement with the business of Kesterwood, despite 
holding shares in it, or ASM.  

NORTHSTAR AND SEAQUEST: EVENTS TO NOVEMBER 1998  

Introductory  

139. Northstar had been incorporated in May 1996. Its first director was the company formation 
agent, Mr Vibrans. He was replaced on 4 June 1996 by Mr Pendragon, to whom 98 shares were also 
allotted. Mr Pendragon executed a declaration of trust of those shares in favour of Mr Davies. The 
remaining two shares continued to be held by the company formation agent. Mr Pendragon was also 
Mr Davies' nominee as director. On 16 September 1996 Mr Pendragon resigned as a director, and 
Mr Naden was appointed in his stead. On the same day all the shares in Northstar were transferred 
to Mr Naden. At the material time, therefore, he was the sole director of Northstar; and the registered 
owner of all the share capital.  

140. It is clear that Mr Vibrans, Mr Pendragon and Mr Davies expected that Mr Naden would hold 
the shares on trust for Mr Davies. It had at one time been thought that the shares might be 
transferred to Ms Owen as Mr Davies' nominee; and a draft declaration of trust to that effect (with the 
typed date of 1997) is among the case papers. However, this was not proceeded with; perhaps 
because Ms Owen was an undischarged bankrupt at the time. On 17 October 1996 Mr Vibrans 
prepared a draft declaration of trust for Mr Naden to sign; and sent it, together with the stock transfer 
form, to Mr Pendragon. However, no completed declaration of trust has ever been found. Mr Naden 
says that he was unaware until the summer of the following year that the shares had been registered 
in his name. What he says is that when, in the summer of 1997, he discovered that the shares had 
been registered in his name, he questioned Mr Davies who said that he was giving him the 
company. He attributes this generosity to Mr Davies' lack of interest in roof fabrication (as opposed 
to design of the Quickfit system). He told Mr Davies that he had no money to invest, but Mr Davies 
told him that he (Mr Davies) would continue to support the company.  

141. It seems likely that Northstar became the corporate entity for exploitation of the Quickfit 
system because Quickfit Conservatories Ltd was under attack by Ultraframe, which had written to its 
suppliers alleging infringement of intellectual property rights. In a conversation with his solicitors on 



16 September 1996 Mr Davies is recorded as having said that he was inclined "to let the company 
disappear and to pocket the money". Despite Ultraframe's attempts to choke off supplies of 
materials, Alumax were persuaded to continue supplies of aluminium. Mr Hacking recorded a note of 
a conversation that he had had with Mr Vince Botham of Alumax on 15 October 1996 in which the 
latter expressed the view that Ultraframe were trying to put Quickfit out of business. Mr Davies and 
Mr Hacking discussed the problems. Mr Davies told Mr Hacking that he would like to "get 
manufacturers tied up for confirmation of supply"; but Mr Hacking advised against it for the time 
being. Mr Davies said that it was something to think of for the future. Mr Hacking appears to have 
followed up this suggestion in the following year. At about the same time, Northstar was under 
pressure to give an undertaking not to sell products which infringed Ultraframe's intellectual property 
rights. On the following day Mr Botham indicated that on the advice of their lawyers, Alumax would 
stop supplying Quickfit. Mr Hacking wrote to him a few days later in an attempt to persuade him that 
his fears were misplaced. This, and possible fears that a refusal to supply Northstar might fall foul of 
competition law, persuaded Alumax to continue supplies.  

Northstar's business at the beginning of 1997  

142. At the beginning of 1997 Northstar's business was threefold. First, it fabricated roofs, using 
the Quickfit system. Second, it sold components for the Quickfit system, often to fabricators who 
were its direct competitors in the sale of fabricated roofs. Third, it collected commissions on sales of 
other parts of the Quickfit system (such as aluminium and uPVC extrusions) which it did not 
manufacture itself.  

143. The original components of the Quickfit system had been designed by Mr Davies himself. In 
January 1997 Mr Tom Clarke joined Northstar. He had previously worked for one of the earlier 
Quickfit companies, but he had left for a while. Mr Clarke's role was primarily that of a designer, 
working alongside Mr Davies. But he was also close to Mr Davies, having known him for some 
years; and they often discussed matters of design and the practicality of Mr Davies' design ideas.  

144. Northstar obtained its supplies of aluminium extrusion from Alumax Extrusions Ltd. Mr 
Davies was the main point of contact with Alumax; although Mr Clarke was also in occasional 
communication with them. Mr Botham of Alumax gave evidence at the trial. Northstar obtained most 
of its uPVC extrusions from Axis Profiles Ltd, a company in Liverpool.  

FROM MR FIELDING'S FIRST ENCOUNTER WITH NORTHSTAR T O THE SUPPLY 
AGREEMENT 

Mr Fielding's case  

First contact with Northstar 

145. Mr Adrian Cooper joined Kesterwood as a sales representative in the summer of 1996. Mr 
Fielding was present at his job interview, together with Mr Sheffield. Mr Cooper was given to 
understand at his interview that Mr Fielding was providing financial backing to Kesterwood; and that 
this investment might enable Kesterwood to offer free tooling to potential customers. In the late 
autumn of 1996 (at about the time of Kesterwood's move to Burnden Works, which took place in 
November 1996), Mr Cooper came across the name of Quickfit. It was a name that featured on a 
customer list, emanating from Axis Profiles Ltd, one of Kesterwood's competitors, which Mr Cooper 
had been given by an acquaintance of his who had worked for Axis. The name "Northstar" did not 
feature on the list. Mr Cooper was given the name of Howard Davies as the contact. After several 
attempts at making contact by telephone, Mr Cooper spoke to Mr Davies in the new year of 1997. Mr 
Cooper and Mr Davies met at Northstar's premises at Groby Road, some time in early 1997. From 
Mr Cooper's perspective this was a sales pitch by Kesterwood to attract business for its extrusion 
line. One of Mr Davies' requirements was for co-extruded products, for which Kesterwood did not 
have the necessary machinery. Nor, without Mr Fielding's help, did it have the money to buy it. But 
Mr Davies said that he was being let down by Axis; and mentioned that there might be significant 
volumes of business. Mr Cooper said that he recalled that Mr Davies mentioned that if the company 
would supply new tooling then he would enter into a supply agreement for three years or even 
longer. On his return Mr Cooper was quite excited; and discussed the matter with Mr Sheffield. Mr 
Sheffield, according to Mr Cooper, thought that three to six new extrusion lines would be needed. Mr 



Cooper says that he sent a typed memo to Mr Fielding on 13 February 1997, explaining the situation 
and asking him to discuss the matter and, shortly afterwards, they met. The memo appears on the 
headed paper of Kesterwood Ltd. It bears the date 13th February 1997. It is addressed to Mr Fielding 
from Mr Cooper. It reads as follows:  

"Re- New Conservatory Roof System 

Sole UPVC Extrusion Supplier 

Following a lead from one of our compound suppliers, I made a call on the 10th 
February 1997 to Northstar in Audenshaw who are in the initial stages of developing 
a new revolutionary conservatory roof system and they are looking for a company to 
assist in the UPVC extrusions. 

There are potentially large volumes of new business but there would be a significant 
amount of new capital required in R & D plus new extrusion plant. 

I would be grateful if you could spare some time next week to enable me to present 
the project to you more fully." 

146. It is common ground that the lead did not emanate from a supplier; but from the Axis 
customer list. It is also common ground that Mr Cooper did meet Mr Davies on or about 10 February 
1997, as the memo says. However, Ultraframe say that the description of the meeting is a later 
fabrication; and that the document was written by someone else and placed before Mr Cooper for 
signature at a much later date. Mr Cooper denied that this was so; and maintained that he was the 
author of it, and that it was composed on the date it bore. Mr Cooper was, however, not clear when 
he discovered that the name of the company was "Northstar" as opposed to "Quickfit", which was 
the name that been given to him on the customer list that led to his initial meeting. Although many of 
Mr Cooper's communications are in his own handwriting, he says that this memo was typed for him. 
Mr Cooper said that at the time when he wrote the memo he did not know that Northstar owned any 
of its own tools.  

147. Mr Shaw (who worked on the shop floor at Kesterwood) recalls that shortly after 
Kesterwood's move to Burnden Works in November 1996 Mr Cooper came in with a new customer 
lead and asked him about taking on conservatory business. He recalled that Mr Cooper was quite 
excited, and thought that there could be good orders to come onto the books. Mr Shaw was 
confident that Kesterwood had the skills to produce the more sophisticated extrusions that would be 
required. But Kesterwood did not have a co-extruder, which would be needed if the customer lead 
materialised into new business.  

148. Mr Fielding says that he and Mr Cooper met on 19 February 1997 and that he made a 
manuscript note of the meeting. The relevant parts of Mr Fielding's notes read:  

"1. [Northstar] Ltd: New company who want to launch a new cons. Roof system. 

2. They want 3 to 6 dedicated extrusion lines to their product – extrusion company to 
pay for new tooling & development of tooling in terms of making sure system works 

3. In return they are willing to sign contract for 3 years guaranteed sole supplier with 
option to renew. 

4. Contact points Tom Clarke & Howard Davies." 

149. Although Ultraframe are not in a position to dispute that a meeting between Mr Cooper and 
Mr Fielding took place on or about 19 February, they say that the memo is a forgery; and that 
description of the meeting is a fabrication. Mr Cooper had no clear recollection of this meeting; but 
he had no reason to doubt that the notes (which he did not see at the time) were accurate. Mr 
Fielding said that he recalled that Mr Cooper told him about Northstar (using that name rather than 
Quickfit), and told him that it was a new company. Mr Cooper did not tell him that Northstar already 



had a supplier of uPVC extrusions; and did not say that Northstar owned its own tooling; or, indeed, 
anything about the ownership of existing tooling. Mr Fielding said that he did not ask Mr Cooper who 
was in charge of Northstar, or what the respective roles of the two contact points (Mr Davies and Mr 
Clarke) were, because he intended to find that out at a meeting to be held with Northstar. Mr Fielding 
was certain that Mr Cooper referred to three to six dedicated extrusion lines; but he did not refer to 
the need for a co-extrusion machine. He also recalled that Mr Cooper definitely spoke of a potential 
three year guaranteed sole supply for a company that was prepared to invest in new tooling. 
However, Mr Fielding made no inquiry at that stage about how much new tooling would cost, or what 
level of commitment might be required for new machines. His attitude was that all this would be 
discussed at a future meeting with Northstar. The matter was left with Mr Cooper to arrange a 
meeting with Northstar.  

150. A further meeting with Mr Davies, attended by both Mr Cooper and Mr Fielding, took place at 
Groby Road on 7 March 1997. Mr Fielding recorded the appointment for this meeting in a diary entry. 
Mr Sheffield did not attend the meeting, despite the fact that he was the managing director of 
Kesterwood. He says that he did not attend because Mr Cooper was his protégé and he was keen to 
give him his head. Mr Fielding says that he himself attended because of the possibility that he would 
be putting more money into the business. He recalled that he told the Northstar representatives that 
he was the funder of Kesterwood; and that he also owned some other companies within the factory 
complex at Burnden Works. Mr Fielding says that he made notes of the meeting, the authenticity of 
which is also challenged. Accompanying Mr Davies were Mr Naden and Mr Clarke. Mr Davies led 
the meeting. He introduced the others, including Mr Naden as the managing director. Mr Naden, 
according to Mr Fielding, was "pretty quiet" and just sat and listened. Mr Fielding agreed that this 
was not the sort of behaviour he would have expected of the managing director. Mr Fielding 
summarised the meeting as follows:  

i) Northstar wanted a new extrusion company to supply them to replace Axis Profiles who 
were their supplier of uPVC extrusions at the time. Northstar were also looking to two other 
extrusion companies who were both said to be "major players" and whose customers were 
interested in Northstar's products. 

ii) Northstar envisaged that they would be looking to place with Kesterwood within twelve 
months orders for £120,000 per month for uPVC extrusions, increasing to £250,000 per 
month within a further twelve months. Northstar asked whether Kesterwood was capable of 
servicing that level of turnover. 

iii) The extrusion company would need to guarantee 3 to 6 extrusion lines (depending on the 
time of year), working 7 days a week, dedicated solely to producing extrusions for 
Northstar's roof system. 

iv) Mr Fielding informed Northstar that, they were interested but, due to potentially high 
tooling and commissioning start-up costs, they would require a written supply agreement as 
security for an agreed period. Mr Fielding accepted in his oral evidence that he did not ask 
what tooling Northstar already owned; and did not ask about the cost of new tooling 
because, had he done so, he would have "looked a bit of an idiot". He recalled that the 
subject of a sole supply agreement was discussed, but he did not think that the duration of 
the agreement was specified. In his own mind he thought that three years would be a 
minimum in order to recoup the outlay on tooling. 

v) Subject to their prices being acceptable, he would forward an agreement. Mr Fielding's 
manuscript note on this point reads: 

"GF told N/S that in principle we were very interested but we would require a written 
contract as security on development costs for an agreed period. 

Obviously prices need to be agreed. 

GF to send proposed contract." 



vi) Northstar were very keen to move quickly and wanted indicative prices from them the 
following week. 

151. Mr Fielding agreed that there was no discussion at this meeting of any intellectual property 
rights; or any first refusal over shares. He says that he only discovered who owned the shares in 
June 1997.  

152. Mr Naden says that he attended this meeting; and that it was at this meeting that he first met 
Mr Fielding. Mr Cooper had a clear recollection of Mr Fielding having been at this meeting. He also 
remembered that they went away with some drawings and some samples.  

153. Mr Cooper and Mr Fielding came away from the meeting with some drawings, which Mr 
Davies had given them, in order to work up prices. Mr Cooper worked up the pricing and gave his 
costings to Mr Fielding. Mr Fielding then sent a letter to Mr Naden on 20 March 1997, quoting these 
prices. Ultraframe say that this letter is also a forgery. The letter was written on headed writing paper 
of Mr Fielding personally, and from his home address. It is addressed to Mr Naden at "Northstar 
Systems Ltd". It begins as follows:  

"Thank you for the courtesy extended to Adrian and myself on the 7th March 1998 
and I am pleased to offer a quotation as follows for the initial 16 sections:" 

154. The quotation for each section was for a price per metre of uPVC extrusion, and in addition a 
quotation for the cost of the die necessary to produce the extrusion. The letter deals with a total of 
sixteen different components. The quoted prices vary from £1100 to £12,500, the latter price being 
the price of the ridge cover assembly. Most of the prices cluster in the range £3,000 to £4,000. The 
letter ends:  

"Should Tom, Howard or yourself wish to discuss any aspect of the quotation then 
please telephone Adrian at your convenience."  

155. It was signed by Mr Fielding. Ultraframe challenge the authenticity of this letter. Mr Fielding 
says that he wrote the letter personally because he wanted to keep his options open. He addressed 
it to Mr Naden because Mr Naden had been introduced at the meeting as Northstar's managing 
director. He explained that the cost of the tool was the "third party purchase cost". This was given to 
Northstar because Northstar wanted to check the competitiveness of the prices, even though it was 
envisaged that they would not be paying those costs. However, in his oral evidence he heavily 
qualified his initial evidence that Northstar would not be bearing these costs. He said that "in some 
way, shape or form" these costs could be borne by the customer; perhaps by amortising, or perhaps 
by recouping the costs in some other way over a period of time. His final position was that Northstar 
would be lent the outlay on tooling which ultimately he would recover. Mr Fielding agreed that the 
letter did not mention the question of a sole supply agreement; let alone such an agreement for three 
years. But he said that he was not supplying prices on the basis of a three year sole supply 
agreement; and that if Northstar were willing to fund the tooling, he would have been delighted.  

156. Mr Fielding says that on 26 March 1997 Mr Clarke called him (rather than Mr Cooper whose 
name had been given as the contact point) at Burnden Works to say that the quoted prices were 
very keen and they wanted to move the project forward. It does not appear that Mr Clarke had been 
supplied with the telephone number of Burnden Works; and Mr Fielding was unable to explain how 
he got it. Mr Fielding says that he made a note of the conversation on his copy of his letter of 20 
March 1997. Ultraframe say that these notes were fabricated; and that the telephone conversation 
never took place. Although Mr Cooper said in his witness statement that Mr Fielding had given him a 
copy of the letter of 20 March 1997, he said in cross examination that he had not in fact seen it until 
it was shown to him in the course of preparing his witness statement. He confirmed this in re-
examination (by reference to the annotated version of the letter). Mr Fielding, however, maintained 
that he had given Mr Cooper a copy of the letter.  

Collection of tooling 



157. On 8 April 1997 Mr Goodier from Northstar sent Mr Cooper an authority to collect a number 
of dies from Axis Profiles Ltd in Liverpool. However, Northstar continued to place orders with Axis 
Profiles for some uPVC components. Mr Cooper says that he recalls organising the collection of 
tools from Axis with Mr Shaw. Mr Shaw also recalls going with Mr Cooper to Axis' premises to look at 
the tooling. He also recalls picking up between 4 and 6 tools and carrying out trials at Kesterwood. 
He could not recall which particular tools he collected; but he did not think that they were the ones 
described in Mr Goodier's authority. He said:  

"The tools I collected that day with Adrian were old unloved tools. They had been 
used, they had been knocked about. They were not new tools. The steel had gone 
black, it was obvious that the brass forming had been used and there was some 
slight waxing on them. But they were not new tools." 

158. Mr Cooper also said that the tools collected from Axis, to the extent that he saw them, "did 
not look in very good condition". Mr Shaw said that after he had collected the tools from Axis he 
produced some samples. He had no technical drawings; but he did have some handwritten 
sketches. He then went to Groby Road to discuss problems that he had had in producing them. One 
of the problems was that he could not produce extrusions to the required tolerances. Mr Cooper 
accompanied him. One of the people he met was Mr Davies. After discussion he was given new 
tolerances for the extrusions, which he was able to accommodate. However, in order to produce 
Northstar's requirements, it would be necessary for Kesterwood to use a co-extruding machine; 
which it did not have at the time. Mr Shaw did not recall anyone asking whether Kesterwood could 
meet Northstar's requirements; but he had a vague recollection of a discussion about volumes. 
Someone said that six extrusion lines might be needed. Mr Shaw said that the tools that he collected 
from Axis were not the full suite of tools that would be needed to produce the system. Tools for 
heavy duty parts in particular were missing; and had to be commissioned. He thought that there 
were ten additional tools needed of which two (the gutter and the eaves beam closure) were paid for 
by Northstar; and the remainder were paid for by Kesterwood. Mr Shaw's overall impression of 
Northstar was that they were "likely lads"; and he was concerned that Kesterwood should not be 
taken for a ride. Mr Shaw produced a written tool report which would have been given to Mr Cooper, 
Mr Sheffield and possibly Mr Fielding. However, the tool report has not survived. The tool report 
would have reported on what refurbishment of the tools was required.  

The run up to the Northstar supply agreement 

159. Mr Fielding says that on 25 April 1997 he wrote to Mr Naden to say that he would "organise 
a Contract of Agreement between myself and Northstar Systems Limited because it is I who will be 
financing deposits and personal guarantees on the new machinery etc." He said that the extruded 
product would be supplied by Kesterwood from the Burnden Works. Ultraframe say that this letter is 
also a forgery.  

160. On 1 May 1997 Mr Cooper sent Mr Davies a fax in which he quoted a price per metre for 
another uPVC component. On 28 May 1997 Mr Goodier sent Mr Cooper a Quickfit price list and 
product guide; and said that the part numbers for the various components would be used in future 
orders.  

161. Some time in June Mr Fielding says that he had at least two telephone conversations with Mr 
Clarke and one with Mr Naden. It was during one of these calls that he was told that Mr Naden was 
the owner of Northstar. It was Mr Clarke who gave him the information, in response to a question 
from Mr Fielding. In his conversation with Mr Naden, Mr Fielding says that he told Mr Naden that he 
would "sort out" an agreement. However, he did not refer to his letter of 25 April, to which Mr Naden 
had not replied. Nor did he outline to Mr Naden the terms on which he envisaged a contract would 
be made. Mr Fielding's evidence was that the first time Mr Naden was made aware of the terms of 
the agreement was when he was sent the written draft.  

162. On 4 June 1997 Mr Sam Harris of Harris Extrusion Tools (a manufacturer of tools) sent a fax 
to Mr Davies. The fax contained sketches of five tools for components (including two co-extruded top 
caps) and gave projected delivery dates between 9 June and 14 July. The fax concluded with a 
request for Mr Davies to ring Mr Harris to discuss tooling lead times.  



163. On 10 June 1997 Mr Fielding says that he dropped in at Groby Road and spoke to Mr 
Naden. He says that he invited Mr Naden to come to look at Burnden Works; and that Mr Naden 
asked for a copy of the proposed agreement.  

164. On 12 June 1997 Mr Cooper sent a fax to Mr Davies in which he quoted prices for two co-
extruded top caps. These were the same components as had been sketched in Mr Harris' fax to Mr 
Davies some eight days earlier. On 19 June 1997 Mr Cooper sent a fax to Mr Davies, in which he 
quoted a price per linear metre for three uPVC components.  

The Northstar supply agreement 

165. Mr Fielding says that a supply agreement was signed by him and Mr Naden (on behalf of 
Northstar) on 20 June 1997. 20 June 1997 was also the date upon which Mr Birkett began work at 
Northstar as its warehouse and distribution manager. Mr Fielding says that this agreement was 
preceded by a letter dated 12 June 1997 in which he enclosed a copy of the draft. He says that the 
letter was typed by his step-son Ashley Walsh on a home computer. The letter is addressed to Mr 
Naden. It bears the date 12th June 1997. It reads as follows:  

"RE: SUPPLY OF U.P.V.C. EXTRUSIONS 

CONTRACT OF AGREEMENT 

I refer to our meeting at your offices on the 10 June 1997 and would take this 
opportunity of reiterating our commitment to the development of the new 
conservatory roof system. 

I have undertaken some preliminary costings but based on supplying 4 new 
extrusion lines at the Burnden Road factory and developing approximately 20 
extrusion tools would require an investment of around £750,000. 

Therefore, as explained in our meeting, before entering into the project it is essential 
that I have the security of a Formal Agreement with Northstar Systems Limited. 

I therefore enclose for your perusal a proposed agreement, which, subject to your 
approval, we could endorse one day next week and commence developing the 
system to our mutually successful benefit. 

Please telephone me should you wish to discuss the wording of the agreement." 

166. I should mention that the "£" is written in manuscript.  

167. The supply agreement itself bears the date 20th June 1997. It is made between Mr Fielding 
and Northstar. The material parts of the agreement read as follows:  

"BACKGROUND 

A. Northstar Systems limited is looking for a partner to assist in the design & 
development of a conservatory roof system but does not have the capital to pay for 
the development of the u.p.v.c. products. 

B. G.J. Fielding will provide the necessary investment capital to develop the u.p.v.c. 
products from his Burnden Road factory complex. 

C. The investment required is in the region of £750,000.00 and therefore the 
agreement is meant to safeguard and act as security against G.J. Fielding's 
investment in the project. 

NOW IT IS HEREBY AGREED THAT:- 



1. G.J. Fielding will supply 4 extrusion lines at Burnden Works, Burnden Road, 
Bolton solely for the use of Northstar Systems Limited and their dealers. 
(Approximate cost £500,000) 

2. G.J. Fielding will part supply and develop all extrusion tooling for the u.p.v.c. 
product range of the conservatory roof system. (Approximate cost £250,000.00) 

3. All machinery and tooling referenced in 1 & 2 to be fully commissioned by April 
1998. 

4. Northstar Systems Limited agree to offer as security against this investment the 
Intellectual Property Rights and Design Rights to the conservatory roof system. 

5. Jeffrey Naden hereby agreed not to sell his share holding in Northstar Systems 
Limited without giving first refusal on the purchase of these shares to G.J. Fielding 
and should G.J. Fielding not wish to purchase these shares during the term of the 
agreement then the agreement should pass to the new shareholder as the first 
charge over the intellectual property rights and the design rights to the conservatory 
system. 

6. This agreement shall be deemed to have commenced on the date hereof and 
shall continue for a period of five years. Either party may terminate the agreement at 
the end of this period of five years by serving on the other not less than one years 
notice. If no such notice is served the agreement shall continue thereafter until 
terminated by either party serving notice on the other not less than one years 
notice." 

168. The agreement bears the signatures of Mr Naden (witnessed by Ms Helen Atherton) and Mr 
Fielding (witnessed by Mr Whitelock). Once again the "£" is written in manuscript.  

169. This account of events was supported by Mr Fielding himself, Mr Naden, Mr Whitelock and 
Mr Walsh. Ultraframe say that both the agreement and the preceding letter are fabricated; and that 
all these witnesses are lying.  

170. The circumstances in which the covering letter came to be written and the agreement came 
to be signed were examined in great detail at the trial. I shall deal with them later.  

Mr Naden's evidence 

171. Mr Naden says that he believed that he was the owner of the shares registered in his name; 
and that he believed that he did not hold them on trust for Mr Davies. He says that he believed he 
was entitled to enter into the agreement to give Mr Fielding the right of first refusal over the shares. 
He says that the Northstar supply agreement is a genuine document and that it was not back-dated.  

New tools and machines 

172. Mr Shaw said that once it became clear, in the summer of 1997, that Kesterwood was going 
to get the Quickfit business, he went to look at new machines. He said that Mr Fielding financed two 
new machines: a Maplan 60/30 extruder and a Boston 60 extruder and downstream. The Maplan 30 
is a co-extruder. He said that a Maplan 25 jockey was also bought. He said that he thought it was 
strange that Kesterwood was laying out the cost of tooling, but was told by Mr Cooper and Mr 
Sheffield not to worry because Quickfit "were going to be tied in" for three to five years. The details 
of this evidence were not challenged in cross-examination.  

173. Mr Gray recalls that when Kesterwood got the Quickfit business new machinery and tooling 
arrived. He says that Kesterwood did not have a lot of money with which to pay for tooling; and he 
assumed that Mr Fielding had paid for it.  



174. Mr Cooper said that from the middle of 1997 he spent a considerable time with the shop floor 
staff at Kesterwood getting the tools running in order to produce samples. He thought that the tools 
that had been collected from Axis were of poor quality. The main section tools were replaced at 
Kesterwood's cost. As the relationship developed Kesterwood financed new tools, with Mr Fielding's 
backing; and by the time he left in April 1999 all the original tools had been replaced or refurbished.  

Ultraframe's attack on Mr Fielding's case  

175. Ultraframe's principal witness, Mr Birkett, did not join Northstar until 20 June 1997, the very 
day on which the supply agreement was said to have been signed. So Ultraframe did not lead direct 
evidence on what actually took place before 20 June 1997. In his opening address Mr Hochhauser 
outlined Ultraframe's case, which was based on:  

i) Contemporaneous documents whose authenticity was not in doubt; 

ii) Alleged inconsistencies between those documents and the challenged documents; 

iii) Alleged inconsistencies in the explanations given by the same witnesses at different 
times in the course of the litigation; 

iv) Alleged inconsistencies between different witnesses; 

v) Inherent improbabilities in Mr Fielding's case; 

vi) Mr Birkett's evidence about the hatching of the conspiracy and the forging of documents.  

Kesterwood's financial position. 

176. The first prong of Ultraframe's attack concentrates on Kesterwood. According to its audited 
accounts for the year to 31 March 1997 (i.e. the year preceding the supply agreement) it had 
tangible assets with a book value of £488,021. These had increased from £193,792 shown in the 
previous year's accounts. The depreciation policy was to write down plant and machinery at 10 per 
cent per annum on the reducing balance. However, by 31 October 1997 (i.e. after the supply 
agreement was made) Kesterwood went into liquidation. The statement of affairs showed plant and 
equipment with a book value of £468,694, which appears to be six months' depreciation on the 
amount shown in the previous set of audited accounts. This does not show the acquisition of any 
new equipment. The realisable value of that plant and equipment was estimated at nil.  

177. In his witness statement Mr Fielding said that Kesterwood entered into finance agreements 
for the purchase of new extrusion plant and machinery to service Northstar's needs. He says he 
gave personal guarantees for Kesterwood's liabilities under those agreements. There are in 
existence two lease purchase agreements between Kesterwood and a finance company for two 
machines (an extruder and a power pack); but the total purchase price for these machines is less 
than £70,000. There is also an agreement between Dearward and a finance company of the same 
date, for the purchase of a power pack at a cost of some £43,000. Contrary to what Mr Fielding says 
in his witness statement, those agreements contain no personal guarantees. Moreover, the supply 
agreement envisaged that Mr Fielding himself (and not Kesterwood) would supply the machinery.  

178. Kesterwood had, in any event, been in financial trouble for some time. In December 1995 the 
Inland Revenue were threatening to distrain for unpaid tax; and the situation was only eased by Mr 
Fielding providing £13,000 in cash to settle the debt. In January 1996 Mr Fielding was told by Mr 
Hindley that Kesterwood was in serious financial difficulty. These difficulties were only averted by Mr 
Fielding injecting a further £87,000 into the company. By January 1997 Kesterwood was in financial 
trouble yet again. By May 1997 the Inland Revenue were once again demanding unpaid tax; and 
threatened either to distrain or to wind up the company. Mr Fielding himself paid the back tax. In 
June or July 1997 things were so bad that on the advice of Mr Hindley an insolvency practitioner was 
called in to advise. He was Ges Ratcliffe, who ultimately became Kesterwood's liquidator. Mr 
Hindley's view was that the part of Kesterwood's business consisting of plastics processing had good 
prospects; but that the outlook for the extrusion side was not rosy. Yet if Kesterwood had just 



secured a long term supply agreement with Northstar, the evaluation of the extrusion side of the 
business ought to have been more upbeat. Mr Ratcliffe advised Mr Fielding to take a debenture over 
Kesterwood's assets and gave him the name of a solicitor who could draw up the necessary 
documents.  

179. Mr Fielding explained that his idea was that he would enter into the supply agreement in his 
own name because of his concerns about Kesterwood's financial position. That way, if anything 
happened to Kesterwood, he could come up with a contingency plan to deal with supplies. Yet that is 
inconsistent with his reliance on the two lease purchase agreements, which appear to show that 
Kesterwood (not Mr Fielding) bought the new machines.  

Commercial terms 

180. The second prong of Ultraframe's attack looks at the commercial terms of the supply 
agreement. At the date of the supply agreement (June 1997) Ultraframe says that Mr Davies was still 
firmly in control of Northstar as a shadow or de facto director and as beneficial owner of the shares 
that had been registered in Mr Naden's name. Mr Davies believed that the intellectual property rights 
in the Quickfit system were his most valuable asset. He was the principal designer of the system, 
although Mr Clarke was also a designer. Northstar already had a supplier of uPVC extrusions, in the 
shape of Axis Profiles. Northstar already owned its own dies.  

181. It follows, according to Ultraframe, that:  

i) Northstar were not looking for a partner to assist in "the design & development" of the 
roofing system as the supply agreement recites. Mr Davies was a more than competent 
designer and not the sort of person who would willingly give up control of the system. At 
most, Northstar were looking for an alternative supplier of uPVC extrusions. The recital is 
therefore false. 

ii) Even if the recital were true, it is inconceivable that the machinery required would have 
cost anything like £750,000 as the agreement recites. 

iii) The distinction drawn in clauses 1 and 2 of the agreement between extrusion lines 
(£500,000) and "tooling" (£250,000) is nonsense. First, it is inconceivable that dies would 
cost anything like £250,000. Second, the trade custom is for the customer to pay for the 
dies, so that that cost would not have fallen on Mr Fielding anyway. Third, the alleged 
quotation of 20 March 1997 appears to place the cost of the dies on Northstar. Thus there is 
an apparently fundamental change in the commercial terms, which no witness has 
explained. 

iv) The lead-in time between the date of the agreement (20 June 1997) and the date by 
which the new machinery was to be commissioned (April 1998) makes no commercial 
sense; 

v) The offer of "security" against Mr Fielding's investment defies explanation. Mr Fielding, 
according to the agreement, was to buy machinery, which would belong to him. The supply 
agreement does not envisage any form of loan by Mr Fielding to Northstar. What, then, is 
the "security" meant to secure? In what circumstances is the "security" to be capable of 
being realised? Moreover, there could have been no commercial justification for the offer of 
"security", since Kesterwood were doing no more than any other supplier of extrusions 
would have done (with the possible exception of paying for the cost of the dies). 

vi) In June 1997 the "party line" among Mr Davies and his colleagues (including Mr Naden 
who signed the supply agreement on Northstar's behalf) was that the intellectual property 
rights belonged to Mr Davies personally. This is amply demonstrated by a letter that Mr 
Naden himself wrote, some two months later, on 26 September 1997 to Northstar's own 
solicitors. In that letter he said that the owner of the intellectual property rights in the 
"Northstar Systems Limited glazing system" was Mr Davies. It was not until Mr Davies was 
himself on the point of being adjudicated bankrupt that the "party line" changed to an 



assertion that Northstar owned the intellectual property rights. Accordingly, at the date of the 
supply agreement Mr Naden cannot genuinely have believed that Northstar had any 
intellectual property rights to offer as security. 

vii) If, as the supply agreement suggests, Mr Fielding was about to commit £750,000 to new 
machines and dies, it is extraordinary that the agreement contains no obligation on 
Northstar's part to provide any work to Kesterwood, still less any guaranteed minimum 
orders. 

Personnel 

182. The third prong of Ultraframe's attack is a consideration of the personnel involved in the 
making of the agreement. According to the documents, the two prime movers were Mr Naden and 
Mr Fielding. However, on the basis of Laddie J's findings, Mr Naden was simply a "front" for Mr 
Davies. He held his shares in Northstar as Mr Davies' nominee. All the business decisions were in 
fact taken by Mr Davies. So the apparent involvement of Mr Naden is no more than a smokescreen. 
Moreover, since Mr Naden held his shares as Mr Davies' nominee, how could it have come about 
that he purported to give Mr Fielding a right of first refusal over the shares? So far as Mr Fielding is 
concerned, he was at pains to say in his witness statement (on more than one occasion) that he had 
no active involvement in the management of Kesterwood. If that is true, how can it be reconciled with 
the apparent paper trail, which shows Mr Fielding as the principal actor on Kesterwood's behalf in 
the events leading up to the supply agreement. Moreover, as Mr Fielding concedes, he knew nothing 
about extrusion at the time. How, then, could he have prepared the costings of the required 
machinery that he purported to have made?  

183. Ultraframe also suggested that the purported involvement of Mr Clarke was suspicious 
because Mr Clarke was no more than a designer. But the evidence of Mr Roberts, who was a 
fabricator with Northstar at the time, was that Mr Clarke was responsible for the day to day running 
of the company, although everyone answered to Mr Davies. There are also documents in the trial 
bundles which show that Mr Clarke was in contact with suppliers and tool-makers.  

Subsequent events 

184. Ultraframe next rely on a number of subsequent events as demonstrating that the supply 
agreement was a sham. Specifically, these are:  

i) In September 1997 Mr Fielding was involved, through Dearward Ltd, in the abortive 
scheme to licence fabricators to use the Quickfit system. The scheme was prepared on the 
basis that the licensor of the intellectual property rights would be HD Systems (a trading 
name for Mr Davies). Mr Davies could only have been in a position to grant the licence if the 
intellectual property rights were his to licence. Yet if Northstar had purported to offer the self-
same intellectual property rights to Mr Fielding as "security", there was an obvious 
inconsistency. There is no trace of Mr Fielding having queried, let alone protested at, this. 

ii) The supply agreement was first disclosed in December 1998 as an enclosure to a letter 
from Mr Fielding's solicitors. Yet in June 1998 an order had been obtained against, among 
others, Mr Naden, requiring the production of documents. The supply agreement was not 
produced at the time. Mr Davies' trustee also wrote to Dearward Ltd on 3 July 1998 asking 
for information about the ownership of intellectual property rights. The response, although 
signed by Mrs Fielding, was in Mr Fielding's name. It simply denied all knowledge of Mr 
Davies, Northstar and Seaquest. Ultraframe say that if Mr Fielding had had a valid claim to a 
security interest in Northstar's intellectual property rights it is inconceivable that he would not 
have raised it at the time. Mr Fielding, on the other hand, says that he was playing his cards 
close to his chest, and was hoping to flush out the trustee. 

Mr Fielding's explanations 

185. Ultraframe next point to differences in the various accounts that Mr Fielding has given of how 
the supply agreement came to be signed. I deal with the details of these later.  



186. Ultraframe say that Mr Fielding's account of how the draft contract came into existence has 
been forced to evolve over the course of the proceedings. Each time an obvious flaw in Mr Fielding's 
account has been exposed, he has had to invent an ever more elaborate story to fit the provable 
facts. Mr Walsh, they say, is dishonestly corroborating Mr Fielding's latest account. I will return to the 
details of the creation of the Northstar supply agreement later.  

Mr Birkett's evidence 

187. Ultraframe also rely on Mr Birkett's evidence. He says that he knows that the Northstar 
supply agreement is a forgery because it was given to him by Mr Naden for filing, in November 1998, 
shortly after Mr Naden had signed it. The reason why Mr Naden gave it to him was because a copy 
needed to be placed in Northstar's records. I deal with the question of fabricated documents later in 
this judgment.  

188. Mr Fielding was in court for most of Mr Hochhauser's opening address.  

Mr Ivison's evidence 

189. Mr Ivison joined Northstar in October 1997. He said in his witness statement that at the time 
when he joined, Northstar's suppliers of uPVC extrusions were Axis Profiles. He said that shortly 
after he joined, Kesterwood took over the supply of uPVC extrusions, although a small volume of 
business had been done with Kesterwood before that date. This would have placed Kesterwood's 
entry onto the scene in October 1997, some three to four months after the supply agreement 
purported to have been made. However, Mr Ivison's evidence was not accurate. First, he said that 
some uPVC extrusions were sourced from a company called Nenplas; but Nenplas had stopped 
supplying Northstar a year earlier in October 1996. Second, the supplier of uPVC extrusions referred 
to in the documentation for the open day in September 1997 was already named as Kesterwood. 
Third, it is common ground that Kesterwood in fact began to supply product to Northstar in July 
1997. Mr Ivison's recollection must be wrong.  

The Alumax supply agreement 

190. At some time in 1997 Mr Hacking, a solicitor who acted on Northstar's behalf, prepared a 
draft supply agreement between Northstar and Alumax. Mr Hacking's manuscript draft refers to the 
level of the Retail Price Index as at May 1997, so he must have drafted it after the end of May. The 
draft is structured with three lettered paragraphs under the heading "Background", followed by the 
operative clauses beginning with the phrase "NOW IT IS HEREBY AGREED as follows". The 
agreement imposed an obligation on Alumax to supply aluminium extrusions for a period of twelve 
months. Although the manuscript draft did not contain a clause dealing directly with the duration of 
the agreement, the typed up version contained a clause in the following terms:  

"This agreement shall be redeemed (sic) to have commenced on the date hereof 
and shall continue for one year. Either party may terminate the agreement at the 
end of the said period of one year by serving on the other not less that (sic) three 
months written notice. If no such notice is served the agreement shall continue 
thereafter until terminated by either party serving on the other not less than three 
months notice." 

191. Mr Hacking sent a copy of this agreement (with some of the spelling errors corrected) to Mr 
Davies on 29 July 1997. On 1 August 1997 Mr Hacking sent a draft agreement (in a different form) to 
Mr Botham at Alumax.  

FROM THE NORTHSTAR SUPPLY AGREEMENT TO THE INCORPOR ATION OF SEAQUEST  

Kesterwood supplies Northstar  

192. It is common ground that Kesterwood began to supply Northstar with uPVC extrusions in 
July 1997. Kesterwood did not have extrusion lines that were dedicated to the extrusion of Northstar 
products, at least not straight away. The extrusion lines could be switched from one customer's 



products to another's by changing the die. However, Mr Cooper said that by the time he left, there 
were dedicated extrusion lines serving Northstar alone. Ultraframe say that Kesterwood was 
supplying Northstar in the same way as any other supplier: namely, on receipt of individual orders. 
The Burnden Defendants say that Kesterwood was supplying Northstar under the terms of the 
Northstar supply agreement.  

The approved fabricators scheme  

The scheme is launched 

193. Mr Davies devised the idea of a "licensed dealers" scheme and planned an open day to 
launch it. The essence of the scheme was that a licence would be granted by HD Systems (a trading 
name for Mr Davies) to companies manufacturing components for the "Quickfit" system. A licence 
would also be granted to "approved fabricators" on payment of a lump sum of £50,000. The licence 
granted to an approved fabricator would entitle him to buy his aluminium components and uPVC 
extrusions "direct from the mills" (i.e. from the extruders of aluminium and uPVC respectively; and 
the supplier of components) at discounted prices. Northstar would itself be the "mill" so far as 
components were concerned, and would also be an approved fabricator; but would also be 
responsible for co-ordinating the appointment of franchisees and arrangements with the licensed 
manufacturers. There is no doubt that the licensed fabricators' scheme was predicated on the 
assumption that Mr Davies personally was the owner of the intellectual property rights in the system 
and that he, personally, would be the recipient of the licence fees. Mr Hacking prepared draft 
agreements to embody the scheme.  

194. Mr Fielding and Mr Cooper had a meeting with Mr Naden and Mr Davies in advance of the 
planned open day, on 5 September. The meeting had been called by Northstar to seek assurances 
that Kesterwood were committed to the project. Mr Fielding assured them that the plant was on order 
and tools were being progressed. The idea of the approved fabricators scheme was explained to 
him; but he expressed reservations about it. He made a note of the meeting on a rough pad. It reads 
as follows:  

"Mtg At Northstar (pm Friday 5.9.97) 

Present: J. Naden 
E. Birkett 
H Davies 

A.C 
GF 

1. Meeting called by Northstar to seek assurances that we are committed to project. 

2. GF assured plant on order and tools being progressed. GF asked how promotion 
of system going and then HD spent 1 ½ hrs moaning about vindictive campaign 
against him. 

3. N/S have come up with selling idea of buying "direct from the mill" at discounted 
prices. 

But dealers/licensed fabricators will have defined areas of work & pay lump sum 
£50k! to be able to use the system or weekly instalments that include interest. 

4. GF expressed reservations about companies paying £50k upfront due to poor 
reputation (cowboy) of window trade. 

HD said that they are talking to big companies. 

5. GF suggested prices from "mill" be increased to cover licence fee but N/S want 
both i.e. LF plus increase price because system is cheap. 

(That says something about our prices). 



6. Invited to open day but declined due to other commitments." 

195. Mr Birkett's name has been squashed in between that of Mr Naden and Mr Davies. Originally 
in his affidavit of January 1999, Mr Fielding had said that Mr Birkett "attended" the meeting. But in 
his witness statement of August 2004 Mr Fielding says that he added Mr Birkett's name because he 
popped in to ask Mr Davies a question and Mr Fielding was introduced to Mr Birkett. He therefore 
added Mr Birkett's name to the list of those at the meeting. Mr Fielding also agreed that Mr Naden 
was not present throughout the meeting. The note is written in pencil; and bears the date Friday 5 
September. Mr Fielding accepted that the note had originally borne the date Friday 4 September; 
and that he had rubbed out 4 and inserted 5, also in pencil. He says that he did this after he had 
given photocopies of documents to his solicitors on 19 November 1998 and before disclosure was 
made in the actions. He says that he realised that the date was wrong (because Friday was 5 
September and not 4); and that at the time he did not realise the importance of "not messing with" 
original documents. However, this alteration only came to light when the photocopy was found 
several weeks into the trial; and Mr Fielding had not mentioned the alteration in his witness 
statement. His explanation was that he had forgotten.  

196. Mr Birkett says that he did not meet Mr Fielding before January 1998 and that the note is a 
forgery in this respect.  

197. Mr Fielding said that the main thrust of the meeting was that Northstar wanted to know that 
Kesterwood were ready to partner them if the anticipated increased volume of business came on 
board. What they wanted to know was that Kesterwood would be in a position to produce the 
requisite stock for direct supply to dealers when the licensed fabricators scheme began. He said that 
at this stage Northstar did not distinguish between Kesterwood and him personally. There was no 
reference during the meeting to the Northstar supply agreement; and Mr Fielding did not say at the 
meeting that he would pay for the tooling whose progress was discussed. It is, in my judgment, clear 
from the note that the nature of the licensed fabricators scheme was explained at the meeting; and 
that Mr Fielding knew that it involved the payment of a lump sum in exchange for a licence.  

198. On 9 September 1997 Mr Cooper sent a fax to Mr Davies in which he quoted a price for a 
tool for a white uPVC gutter section.  

199. The materials for the licensed dealers scheme included a "Licensed Dealer Information 
Pack". This pack contained letters from the main suppliers of components. Among them was a letter, 
signed by Mrs Fielding, on behalf of Dearward Ltd. The letter said that Dearward was committed to 
supplying an exclusive service to the licensed dealers of the Quickfit system. Mrs Fielding accepted 
in her oral evidence that this letter was untrue; and that she had been dishonest in signing it.  

200. The planned open day on 12 September 1997 was designed to introduce the approved 
fabricators scheme. Presentations were given by Mr Davies himself (described as the designer and 
licensor); Mr Hacking; Mr Webb of Alumax and Mr Sheffield of Kesterwood. The latter was a 
presentation on the capability of supply and delivery. Mr Ivison was unable to attend because of a 
previous commitment. There is no doubt that Ms Owen and Mr Naden knew the nature of the 
scheme; although Mr Naden did not attend the open day; and appears not to have been invited.  

The patent action begins 

201. Ultraframe had advance notice of the open day; and chose that day to serve the writ in the 
patent action. This was clearly done in order to cause maximum embarrassment to Mr Davies. 
Ultraframe publicised the action in its in-house magazine, and also by sending a circular letter to its 
customers. The action itself was based on trap purchases by Ultraframe employees. In addition, 
Ultraframe had employed at least two private investigators to try to get information from Mr Davies 
about his system and Northstar. One of the investigators posed as a potential buyer of Northstar's 
business. They also reported Mr Davies to the DTI and to the trading standards authority. 
Ultraframe's protestations that this was done in the public interest, because they were concerned 
that Mr Davies was in breach of his disqualification order, and because they were concerned about 
public safety, ring very hollow.  



202. On 26 September, Mr Naden, acting as director of Northstar, instructed Mr Hacking to act on 
the company's behalf in the patent action. He said in his letter that the owner of the rights in the 
"Northstar Systems Limited glazing system is Mr Howard Davies." The letter was drafted for him by 
Mr Hacking.  

203. On 29 September 1997 Mr Cooper sent a fax to Mr Davies in which he quoted prices for four 
tools. Two of these were a rigid uPVC gutter section and a rigid uPVC eaves closure. These two 
tools were subsequently manufactured by Harris Extrusion Tools and invoiced to Northstar on 5 
January 1998 and 17 October 1997 respectively.  

204. By September Mr Birkett had increased his responsibilities within Northstar; and had been 
given the job title "Warehouse and Purchasing Manager". In August 1997 Mr Davies had offered to 
have him appointed as a director and company secretary of Northstar, but at that stage he turned 
down the offer. However, on 27 October 1997 Mr Birkett did become the company secretary of 
Northstar. He was also given a 2 per cent shareholding in the company.  

205. Mr Fielding says that he was informed of this by Mr Naden shortly afterwards. He says that 
he wrote to Mr Naden on 7 October 1997 confirming his agreement to "you giving 2% of the 
Company Shares to Eddie Birkett in lieu of him taking on the increased responsibilities associated 
with being a Director of the Company." Mr Birkett says that this letter is a forgery. He points out that 
the letter wrongly refers to his having assumed the responsibilities of being a director, when in fact 
he had become the company secretary. He did not become a director of Northstar until January 
1998. The original of this letter, folded in such a way as to suggest that it had been placed in an 
envelope, was in Mr Birkett's plastic wallet.  

Mr Ivison and Mr Whitby join Northstar  

206. Mr Ivison and Mr Whitby joined Northstar in October 1997. Mr Whitby (who was good on 
details, but something of a conspiracy theorist) had done some preliminary investigations into 
Northstar. He had been given some information by Mr Davies on 14 August 1997. Among the things 
that he was told was that Northstar's uPVC supplier was Kesterwood. He was not told about any 
sole supplier agreement. Mr Whitby and Mr Ivison were told that Mr Davies was the managing 
director; and that he (rather than Northstar) owned the tools and dies. They were also told that Mr 
Davies was planning an open day on 12 September, at which he would launch a new scheme. Mr 
Whitby was not keen on this idea. Mr Davies was also prepared to consider selling the company 
outright; because he was fed up and wanted to go and live in the sun. He also alluded to "personal 
and domestic reasons" for wanting to sell. Mr Ivison was not clear who the directors of Northstar 
were; but he said that this did not concern him because, whoever it was, it was "just Mr Davies in a 
different pair of trousers". Mr Read (who joined a month later) was inclined to agree with this graphic 
description.  

207. Essentially Messrs Whitby and Ivison were salesmen. Their job was to sell the Quickfit 
system to dealers; and for that purpose they spent a lot of time out on the road. Mr Ivison accepted 
that he did not know much about the financial details of Northstar, although he was clearly under the 
impression that it was not in good financial health. It was finding it difficult to obtain credit. In addition 
Northstar was already embroiled in litigation with Ultraframe which was an unwelcome distraction. Mr 
Davies himself was under investigation by the DTI as a result of the insolvencies of the earlier 
Quickfit companies. Mr Ivison said that he was also concerned that the DTI were "sniffing around" 
Northstar. He and Mr Whitby feared that if the DTI investigated Northstar and its relationship with Mr 
Davies, they might "freeze" the Quickfit system with the result that no one could use it. From the 
outset of his time with Northstar Mr Ivison thought that the best way forward would be to set up a 
new platform selling company to market the Quickfit system in a way that would distance it from Mr 
Davies. Mr Whitby (and, I think, Mr Ivison) had a meeting with Mr Davies on 6 October. Mr Whitby 
summarised the points discussed on the following day. Among the things that Mr Davies had told 
him was that Kesterwood had introduced two new extrusion lines in "the last few months"; and had 
recruited extra staff to cope with the demand that Northstar would create. Northstar were also to 
recruit an accountant.  

208. In October 1997 Mr Ivison and Mr Whitby prepared a series of "Meeting Notes" in which they 
set out their ideas. Meeting Note 5 suggested that an off the shelf company should be bought. This 



would give a "clean company" which would be at arms' length from Northstar. At this time the idea 
was that Mr Davies would own all the shares; and the company would be run by a nominee director, 
with Mr Davies as chairman. At this stage the proposed structure was driven by a desire to satisfy 
"the law relating to the DTI"; that is to say to comply with the disqualification order. Whether it would 
in fact have done so is neither here nor there. Mr Whitby and Mr Ivison prepared a draft agency 
agreement. Among its terms was a clause which contemplated that they would own 10 per cent of 
"the systems company which owns the intellectual rights in the roof system". At that stage Mr Ivison 
was not clear who owned the intellectual property rights; whether it was Northstar or Mr Davies 
personally.  

209. What was clear, however, was that it would be in everyone's interests, in the light of the 
DTI's interest in Mr Davies for as much "distance" to be put between him and the company; at least 
on paper. Although Mr Ivison suggested in his witness statement that part of the motivation for 
setting up a new company was a threat of bankruptcy hanging over Mr Davies, this was not in fact 
the case. Mr Ivison did not know about any real threat of bankruptcy until some months later. His 
desire to set up a new selling company was quite independent of Mr Davies' personal financial 
position and the possible consequences of his potential bankruptcy.  

Mr Read joins Northstar  

210. Mr Read joined Northstar in November 1997. He was interviewed by Mr Davies, and offered 
a job on the spot. He was introduced to Mr Birkett and Mr Naden as the directors of Northstar; but it 
was obvious to him that Mr Davies was the boss and the man in charge. At the time that he joined 
Northstar there were about 10 or 12 employees. Mr Read worked in an office in Unit 2. The other 
occupiers of that Unit were Mr Naden and Mr Goodier (who retired shortly afterwards). Mr Read's 
main responsibility was design and quality control. However, at first Mr Davies had the ultimate 
responsibility for tooling, although Mr Read did consider tooling issues from time to time. Mr Read 
was also responsible for the installation of computer software which enables fabricators to place 
orders more easily. I deal with the computer software later in this judgment.  

211. From the time he joined Northstar until the formation of a management committee in the 
summer of 1998, Mr Read had little or no involvement in the wider management of the company, 
and no involvement in its financial affairs. Once he became part of the management committee, Mr 
Read was shown cash flows and balance sheets in meetings, but otherwise did not have access to 
accounting documents. Mr Read was not required to look at contracts with suppliers, and did not do 
so.  

212. The impression I have is that, at least on a professional design level, Mr Davies respected 
Mr Read, who was prepared to argue his own point of view on design matters. But Mr Read readily 
accepted that, at least in his early days at Northstar, Mr Davies was the man in charge.  

Mr Davies' bankruptcy and its immediate aftermath  

213. In October 1997 financial pressure on Mr Davies increased. His former girlfriend, Janice 
Bardsley, was suing him for some £31,000. She had obtained judgment against him in the 
Manchester County Court on 9 July 1997; and subsequently obtained a charging order nisi over 
Groby Road on 22 September 1997. (The charging order nisi was in fact discharged on 10 
November 1997). Faced with this pressure and, presumably, the threat of bankruptcy, Mr Davies 
asked Mr Birkett to forge two documents. Mr Birkett agreed. The two documents were: first, a 
contract of employment between Northstar and Mr Davies, back-dated to 11 October 1996; and, 
second, a so-called "rental agreement" by which Mr Davies purported to lease the Groby Road 
premises to Northstar for a term of 15 years from 16 September 1996 at a rent of £300 per week, 
with five yearly rent reviews. Mr Birkett typed out these documents himself. Mr Birkett got Mr Naden 
to sign both documents. Although the rental agreement was not dated, the employment contract was 
dated both at the top and immediately below Mr Naden's signature. In each case the date was 11 
October 1996. Mr Naden says that he did not notice that the date was incorrect. Once Mr Naden had 
signed, Mr Birkett artificially aged the document by photocopying it onto a sheet of paper which had 
been run through the photocopier many times. It is not suggested that Mr Naden knew that the 
document had been artificially aged.  



214. On 15 October 1997 Mr Davies was served with a statutory demand. The debt on which it 
was based was that owed to Ms Bardsley: of the order of £31,000. Mr Davies failed to comply with it; 
and a bankruptcy petition was presented on 14 November with a return date of 22 December 1997. 
Mr Davies was adjudicated bankrupt on 22 December 1997. In fact, on 14 November Mr Keeling (the 
bank manager) had written to NatWest Bank in Jersey to open an account on Mr Davies' behalf, 
explaining that "over the course of the next few months the customer will be leaving the country on a 
semi-permanent basis."  

215. Mr Davies was neither present nor represented at the hearing. In fact he had gone on 
holiday to Florida with Ms Owen. Although they were no longer living together, they had resumed 
their relationship; and Ms Owen regarded this holiday as "make or break". Shortly before his 
departure Mr Davies had arranged for Maureen Patey, Northstar's bookkeeper, to procure from Mr 
Hacking a refund of £3,335 which had been paid on account of legal fees. He needed the money for 
his holiday. Mr Davies appears to have left for Florida on about 20 December and to have returned 
on 8 January 1998. Judging by his credit card bill, £3,335 was not enough to pay for his holiday 
spending.  

216. Shortly before he left, two things happened. First, Mr Davies gave Mr Read a folder of legal 
papers. Mr Read could not recall the precise details of what he had been given, but he thought that it 
was mostly to do with Ultraframe's allegations of patent infringement. Mr Davies asked him to read 
the papers and said that he would be expected to contribute. Second, Mr Davies met Mr Fielding at 
a football match at the Reebok stadium in Bolton on 14 December 1997. I deal with this meeting 
later.  

217. Mr Birkett was in the office on 29 December 1997 (and probably on 30 December as well).  

218. On 30 December 1997 Mr Vibrans, the company formation agent at Davenport Company 
Services, applied to incorporate a company under the name "Seaquest Systems Limited". Mr Birkett 
says that he knew nothing about that at the time.  

219. Immediately on his return to England on 8 January 1998 Mr Davies consulted a solicitor with 
a view to seeing whether the bankruptcy order could be set aside or annulled. Northstar appears to 
have paid his legal bills. On 14 January the county court granted a stay of the order until 27 January. 
It does not, however, seem that Mr Davies took any further steps to secure the annulment of his 
bankruptcy. One major problem for Mr Davies was that, as I have said, he had been made 
personally liable, under section 217 of the Insolvency Act 1986, for the debts of the earlier Quickfit 
companies, which amounted to at least £186,000. So it was not simply a question of paying off Ms 
Bardsley. In his report to the court on 26 February 1998 the Official Receiver recorded that Mr 
Davies had said that he had sold a BMW motor car for £24,000 to pay for his Florida holiday. Mr 
Kaye of Crawfords was appointed as Mr Davies' trustee; but he resigned as a result of threats by Mr 
Davies. Two partners in Cork Gully were appointed in his place.  

220. Mr Ivison said that after Mr Davies' bankruptcy he was not on site as often; but that he 
occasionally slept there.  

The DTI investigation begins  

221. The DTI were interested in the affairs of Northstar. They were also concerned that Mr Davies 
may have been in breach of his disqualification order. In fact the DTI had had a tip off from 
Ultraframe in December 1997. Mr Deane of the DTI attended at Groby Road on 18 December 1997 
to meet Mr Birkett with authority to require documents. His meeting with Mr Birkett was not a 
success; not least because Mr Davies, who was also there, spilled coffee all over Mr Deane's 
papers. There was at least a suspicion that he did so deliberately. Mr Deane wrote to Mr Naden (as 
sole director of Northstar) on 22 December 1997 requesting various financial documents.  

KESTERWOOD'S FINANCIAL POSITION IN 1997  

Introductory  



222. All the witnesses who worked for Kesterwood before and during 1997 agreed that its 
finances were precarious.  

223. It struggled to pay its debts as and when they fell due. It had trouble with its landlord; and 
trouble with the Inland Revenue. Mr Fielding bailed it out at least twice.  

224. Kesterwood had moved into Burnden Works in November 1996. Both before and after the 
move to Burnden Works it was operating with old machinery which gave rise to both problems of 
product quality and also excessive waste. Early in 1997 it entered into a ten year lease with Mr 
Fielding. However, it never paid him any rent. Mr Sheffield said that after the move to Burnden 
Works Kesterwood continued to operate as an independent business, although it shared site 
services with other companies operating from Burnden Works. Mr Hindley said much the same. 
Towards the end of May 1997 Kesterwood was in trouble with the Inland Revenue again. They 
wanted £20,000 in overdue tax, and threatened to distrain for it. Mr Sheffield was on holiday at the 
time. After some interchange with the Inland Revenue, Mr Fielding paid the amount claimed. He paid 
by cheque from his own funds. Mr Gray, who was working for Kesterwood at the time, knew of the 
Inland Revenue's visit, and was concerned for his future. He went to see Mr Fielding, who reassured 
him that he was an important member of "his staff", and told him not to worry about the future. Mr 
Gray assumed that Mr Fielding meant that he would continue to support Kesterwood financially. Mr 
Gray's assumption turned out to be wrong. In June 1997 Mr Fielding met Mr Sheffield to discuss 
Kesterwood. Mr Sheffield said that the cashflow problems were only temporary. Mr Fielding said that 
he had no choice but to take Mr Sheffield's word.  

Mr Fielding's management role  

225. In August 1997 Mr Shaw was given what amounted to a job description. That said that he 
was to carry out certain duties, and any other duties he was asked to carry out by the directors and 
shareholders. Mr Shaw was aware by then that Mr Fielding was a shareholder; but he said that his 
instructions always came from Mr Sheffield. Mr Gray said that they very rarely saw Mr Fielding; and 
he denied the suggestion that, after the move to Burnden Works, Mr Fielding took charge of 
operations on site.  

226. Mr Sheffield also said that Mr Fielding did not play an active part in the business; and that is 
also what he told the creditors' meeting when, later in the year, Kesterwood went into liquidation. He 
said in evidence that:  

"Mr Fielding was there as the funder and he allowed us to get on with the business. 
He had implicit trust in me, unfortunately." 

227. The question of Mr Fielding becoming a director of Kesterwood was never discussed, 
although Mr Sheffield was surprised that he never asked to join the board. However, he did agree 
that, as Mr Fielding was the major shareholder, he was entitled to "a say" in how the business was 
run. Mr Sheffield accepted that the answers he gave to the creditors' meeting were misleading. But 
his objective at the meeting was to deflect blame for Kesterwood's financial failure from himself. In 
that context, his statement that Mr Fielding played no active part in the management of Kesterwood 
(and hence could not have shared the blame) is likely to be reliable.  

Kesterwood Extrusions is incorporated  

228. Mr Fielding had a private meeting with Mr Hindley, who was providing accountancy services 
to Kesterwood. He spent about one day a week at Kesterwood for this purpose. Although Mr 
Fielding's witness statement suggested that this meeting took place in June or July 1997, in his oral 
evidence he said that it took place in March or April 1997. At that meeting, Mr Hindley said that the 
two sides of Kesterwood's business, namely uPVC extrusions and plastic processing, should be split 
into "two entities". Mr Hindley confirmed in his oral evidence that he said that the businesses should 
be segregated by which he meant that they should be separated and accounted for separately. This 
did not necessarily entail the incorporation of two new companies, as opposed to two trading 
divisions within a single company, although he might have mentioned the incorporation of two new 
companies as a possibility. The rationale for Mr Hindley's suggestion was his perception that the 
plastics processing side of the business had good future prospects, but that the uPVC extrusion side 



did not. However, it is not clear from Mr Fielding's evidence whether this was explained to him at the 
meeting in March or April; or whether it was only explained to him later in the summer. Following Mr 
Hindley's suggestion, Mr Fielding arranged the incorporation of two new companies: Kesterwood 
Extrusions Ltd and Kesterwood Plastic Processors Ltd. The shares in the companies were issued to 
Mr Fielding's father-in-law and sister-in-law (neither of whom had the surname "Fielding"). At Mr 
Fielding's request Mrs Fielding had asked them to hold the shares; and she thought that in making 
the request to her he had used the phrase "nominee shareholders". Mr Fielding said that at this 
stage these two companies were "a contingency plan" in case Kesterwood failed. The two new 
companies would then be in a position to bid for Kesterwood's assets and to acquire parts of 
Kesterwood's business. Neither Mr Sheffield nor Mr Hindley knew anything about this at the time. Mr 
Hindley discovered later that the two new companies had been incorporated; but he was unaware 
that the shareholders in those companies were nominees. However, Mr Hindley agreed that there 
would be a need for a survival plan if Kesterwood went down; and he said that, in his view, one 
should always have a disaster plan to cover all eventualities.  

229. In the summer of 1997 Mr Hindley advised Kesterwood to take the advice of a licensed 
insolvency practitioner. Mr Fielding and Mr Sheffield met Mr Hindley and Mr Ges Ratcliffe (the 
insolvency practitioner) to discuss the business. Mr Ratcliffe suggested that Kesterwood could 
provide security for Mr Fielding in the form of a debenture. The grant of a debenture was discussed 
between Mr Fielding and Mr Sheffield; and agreed. Knowing that Kesterwood had not paid Mr 
Fielding any rent, Mr Sheffield did not argue. Kesterwood granted a debenture to Mr Fielding, 
securing all monies due, on 8 July 1997. The debenture was drafted by a solicitor whom Mr Ratcliffe 
had recommended. By the date of grant it had become clear that Kesterwood was facing the 
prospect of insolvency. Even Mr Sheffield who, with hindsight, was over-optimistic about 
Kesterwood's prospects, could see that. Mr Gray also became aware that an insolvency practitioner 
had become involved. But he was not unduly worried because he thought that he would have a 
future working for Mr Fielding somewhere.  

230. By August 1997 Kesterwood had contracted to buy a new co-extrusion machine, specifically 
for the anticipated work from Northstar; and had paid a deposit on it. It could not afford to complete 
the purchase and assigned the benefit of the contract (and the deposit) to Kesterwood Extrusions, 
which completed the purchase. Although Mr Sheffield was involved in correspondence about this, he 
said that he did not understand the implications; and rejected the suggestion that he knew that Mr 
Fielding, through Kesterwood Extrusions, was planning to take over Kesterwood's business, shorn of 
its debts.  

231. Some time in the summer of 1997 Mr Fielding "headhunted" Mr Ian Jones, who was working 
for a customer of Dearward's. Mr Jones began a review and feasibility study of Kesterwood in 
September 1997. Mr Shaw recalled that Mr Jones asked him questions about machinery, equipment 
and tooling. Mr Sheffield was not responsible for Mr Jones' appointment. This was Mr Fielding's 
project.  

Kesterwood goes into liquidation  

232. On 10 October 1997 Mr Fielding and Mr Sheffield met Mr Ratcliffe and explained that they 
thought Kesterwood was insolvent. The arrears of rent that Kesterwood owed Mr Fielding amounted, 
at that time, to about £66,660. Mr Ratcliffe advised that Kesterwood should incur no more debt; and 
that Mr Sheffield was at risk if it did so. By the end of the meeting it had become clear that 
Kesterwood would have to go into liquidation: the only question was when. On 23 October Mr 
Fielding spoke to Mr Ratcliffe about Kesterwood's impending insolvency. Mr Fielding agreed to 
underwrite Mr Ratcliffe's fees of £10,000. Mr Ratcliffe gave Mr Fielding the name of a certificated 
bailiff, so that Mr Fielding could arrange a distress for rent. The distress took place on 31 October; 
and the distrained goods were sold by tender on 11 November for £10,750. Mr Fielding was the 
successful tenderer; having been told in advance by the auctioneer that a bid in excess of £10,000 
was likely to be successful. Mr Fielding did not bid in his own name; but in the name of "Planet 
Heating", which was a company in Manchester with which Mr Fielding was dealing at the time. The 
purchase price (minus the auctioneer's and bailiff's fees) was paid over to Mr Fielding in partial 
discharge of the arrears of rent. Among the goods distrained and subsequently sold were some dies 
or formers that belonged to Kesterwood; and some that belonged to Northstar itself and were used 
for Northstar's business. The same goods also included the machines referred to in Mr Sheffield's 
fax of 4 December 1995 as having been transferred to Mr Fielding pending repayment of his loan of 



£13,000 to Kesterwood. In the meantime the Bank had called in Mr Fielding's guarantee; but on 6 
November 1997 it agreed to allow him to seek to recover Kesterwood's outstanding book debts.  

233. Kesterwood went into liquidation on 19 November 1997. Mr Ratcliffe was appointed as 
liquidator. A meeting of Kesterwood's creditors was held on the same day. Kesterwood's deficiency 
vis-à-vis creditors exceeded £500,000. Contemporaneous notes of the meeting (taken by BDO Stoy 
Hayward) record the following:  

"Mr Sheffield, the Managing Director of Kesterwood Limited, was unable to explain 
the losses of he company to the meeting. He advised creditors present that he had 
been unaware of the losses that had accrued and therefore could not explain the 
deficiency.  

When questioned about the rent arrears Mr Sheffield claimed that the company had 
never paid any rent to the landlord since occupying the unit in 1996. It was 
established that the landlord is Mr Gary Fielding who is shown in the statutory 
information as holding one third of the share capital in Kesterwood Limited. Mr 
Fielding is also listed as an unsecured creditor in the statement of affairs in the sum 
of £154661. Included within this amount is the rental arrears and £88000 Mr Fielding 
invested into Kesterwood Limited last year. When questioned, Mr Sheffield denied 
that Mr Fielding had an active role in the company but he did inform creditors that in 
May 1997 he had a dispute with Mr Fielding regarding the management of the 
company." 

234. The meeting was also told that there had been a significant write down of stock, which Mr 
Sheffield explained as having been due to obsolete stock. Mr Sheffield accepts that he was less than 
candid with Kesterwood's creditors. He described his answers to their questions as "a cop out" to get 
himself out of trouble.  

235. The bank, which was a secured creditor, arranged for Mr Fielding to co-ordinate the recovery 
of debt from Kesterwood's debtors. This was largely successful; and Mr Fielding recovered all but 
£19,000-odd which he himself paid in settlement of his liability under a guarantee given to the bank. 
Most of Kesterwood's machinery was held under finance agreements. Mr Fielding did deals with 
three of the four finance companies; and paid off the fourth in full. The machines were transferred to 
Dearward.  

Kesterwood Extrusions takes over  

236. Kesterwood Extrusions had been incorporated on 2 July 1997. Kesterwood Plastic 
Processors was incorporated at the same time.  

237. Following Kesterwood's entry into liquidation, its employees were made redundant, but, after 
being interviewed by Mr Jones, almost all of them were offered new employment with one or other of 
the two new companies. From the perspective of those who became employees of Kesterwood 
Extrusions, such as Mr Shaw, it was a seamless transition. Mr Cooper confirmed that as far as the 
day to day running of activity at Burnden Works was concerned, things seemed to continue as 
normal. However, Mr Gray, who was in charge of plastics processing and transferred to Kesterwood 
Plastics Processing, said that there were interruptions in production; and that not all the staff on that 
side of Kesterwood's business transferred to the new company. Mr Shaw and Mr Jones did not hit it 
off; and Mr Shaw took up the disagreement with Mr Fielding, who he perceived as the man in 
charge. However, Mr Fielding backed Mr Jones; and Mr Shaw was laid off in February 1998.  

238. Mr Sheffield ceased to work for Kesterwood when it went into liquidation. He and Mr Fielding 
say that they met by accident at a football match some 10 days later; and Mr Fielding offered him a 
job at Burnden Works, which Mr Sheffield accepted. He began work within another day or two. In 
fact Mr Sheffield had two jobs: one for Kesterwood Extrusions as sales co-ordinator; and one for Mr 
and Mrs Fielding personally as site manager of Burnden Works. In his capacity as sales co-ordinator 
of Kesterwood Extrusions, Mr Sheffield reported to management meetings. In addition to these roles, 
Mr Sheffield also "mucked in" with whatever needed to be done for other companies operating at the 



Burnden Works. He engagingly described himself as the "works cat". His overall description of his 
role was that he "tried to make things happen".  

239. Kesterwood's customers were not formally notified of the liquidation and the formation of the 
new companies. The new companies retained the same address and the same telephone and fax 
numbers as the old. The letter head (and especially the fax cover sheets) were almost identical. 
Approximately 90 per cent of Kesterwood's customers transferred their business to the new 
companies. Mr Read, for instance, was not aware of the liquidation of Kesterwood; and did not 
distinguish between Kesterwood and Kesterwood Extrusions. Scholes Windows, which had begun 
negotiating with Kesterwood before its liquidation for the placing of business, concluded the 
negotiations, after the liquidation and apparently seamlessly, with Kesterwood Extrusions.  

Kesterwood: a summary  

240. In summary, what happened was that:  

i) Mr Fielding lent money to Kesterwood, at a time when it was in financial difficulty; 

ii) Mr Fielding took a debenture over the assets of Kesterwood shortly before it became 
insolvent; 

iii) Mr Fielding acquired some of Kesterwood's assets as a result of a sale following distress; 

iv) The two new companies, incorporated by Mr Fielding, employed almost all Kesterwood's 
staff; 

v) The two new companies carried on the business that had formerly been carried on by 
Kesterwood; 

vi) From the perspective of both the employees and the customers there was a seamless 
transition between the old business and the new. 

241. The similarity with the fate of Kilohurst is striking. The major difference is that, this time, Mr 
Fielding was a secured creditor, whereas he had been an unsecured creditor in Kilohurst's 
liquidation.  

THE INCORPORATION OF SEAQUEST  

Introductory  

242. Mr Fielding met Mr Davies at a football match at the Reebok stadium on 14 December 1997. 
Mr Davies was there as a guest of Kesterwood, which shared the use of a number of executive 
seats; but Mr Fielding could not remember who had invited him. This was the third time that Mr 
Fielding had met Mr Davies (the previous occasions having been meetings at Groby Road in March 
and September 1997). Mr Fielding says that the genesis of his loan to Northstar was the 
conversation he had had with Mr Davies at that match. Mr Davies told Mr Fielding that Northstar 
needed money (which Mr Fielding said was obvious) and asked Mr Fielding whether he would be 
interested in lending Northstar £80,000. Mr Davies said that the money would be needed between 
January 1998 and the following Easter and could be introduced gradually. He also asked whether 
Kesterwood could provide Northstar with extended credit; and suggested that Mr Fielding could have 
a debenture as security. Mr Fielding said that he did not mention the Northstar supply agreement 
which, it will be recalled, gave him security over Northstar's intellectual property rights. Mr Fielding 
said in his oral evidence that up to Christmas Kesterwood had been supplying Northstar on 30 days' 
credit; and Mr Davies wanted to extend that to 60 days. According to Mr Fielding, Mr Davies also 
asked whether Kesterwood Extrusions would take back some Northstar stock and give Northstar 
credit for it. Mr Davies said that he was going to the USA for a month, and would not be around 
much. According to Mr Fielding, Mr Davies also said that because Kesterwood had gone into 
liquidation, the Kesterwood name could not be associated with the dealer programme; and that 
distribution to dealers would have to be through Dearward. Mr Fielding said that although he knew 



that Mr Davies was not a director of Northstar, he realised that he "called the shots". He said that he 
would consider Mr Davies' proposal. Mr Fielding did not mention this encounter in the affidavits or 
witness statements that he made earlier in the litigation. He says that he had forgotten about it; and 
was only reminded of it when his wife recalled having met Mr Davies at a subsequent football match.  

243. In early January 1998 the decision was taken to set up a new company to market the 
Quickfit system. Seaquest was incorporated in 8 January 1998. So far as the evidence goes, it was 
acquired as an "off the shelf" company. There was some debate whether the name (with the same 
nautical flavour as "Northstar" and with the word "Systems" in its full corporate name) was a 
coincidence; or whether Mr Birkett had himself chosen the name. I do not think that it matters. As far 
as Mr Ivison was concerned the company was an "off the shelf" company; and the name "Seaquest" 
was simply a coincidence. On 13 January 1998 Messrs Naden, Birkett, Ivison and Whitby were 
appointed as its directors. It had an issued share capital of £100, divided into 100 shares, of which 
98 were issued to Mr Clayton and the remaining 2 to Mr Birkett. The share certificates were signed 
by Mr Naden. Although they are dated 13 January, they were not in fact issued until some time 
towards the end of that month. The idea behind the incorporation of Seaquest was a variant on the 
"approved fabricators" scheme that had been launched at the September open day. The idea of a 
lump sum payment by "approved fabricators" was scrapped. Instead, Northstar would grant a licence 
to Seaquest to exploit the "Quickfit" system. Seaquest would, in turn licence others to do so, in return 
for a modest fee. These sub-licensees would be free to approach directly the licensed manufacturers 
of components for the system; and Northstar would receive commissions on sales to sub-licensees. 
Seaquest was, in effect, to be a broker. This method of selling was known as the "mill direct" 
scheme. It was also part of the scheme to rebrand the "Quickfit" system; so that it would henceforth 
be known as the "Seaquest system". In fact, the idea of a licence was quickly abandoned. Northstar 
assigned the intellectual property rights to Seaquest instead.  

244. One of the benefits for Northstar was that it would not have to lay out money on stock, which 
it could ill afford. Stock would be held by the suppliers of aluminium and uPVC extrusions. From Mr 
Ivison's perspective, Seaquest would be a "clean company" without the credit problems that had 
beset Northstar. Ms Owen said that another reason behind the incorporation of Seaquest was to 
protect the business and the "system" from Ultraframe's attacks. At the stage of Seaquest's 
incorporation in January 1998, Ultraframe's main attack on Northstar, via the patent action, was 
based on patent infringement and breach of undertaking as a result of the "trap purchase".  

245. Mr Ivison recalls attending a meeting at Groby Road in early January 1998 when he was told 
about the incorporation of the new company. Although Mr Davies was at the meeting, most of the 
talking was done by Mr Birkett, Mr Ivison and Mr Whitby. Mr Ivison said that he could not recall 
whether the name of the new company was mentioned at the meeting. He thought that he was told 
about it by Mr Birkett in about the second week of January.  

246. Mr Naden's evidence was that he thought that he would own 98 per cent of the shares in 
Seaquest, because he had been told by Mr Birkett that the shareholdings in Seaquest would be the 
same as those in Northstar. Mr Birkett agreed that he probably said something to that effect to Mr 
Naden. In fact, however, no shares in Seaquest were ever allotted or transferred to Mr Naden; and 
he himself signed share certificates recording Mr Clayton as the registered shareholder of 98 shares 
in Seaquest later in January.  

247. Mr Birkett told Mr Read about the incorporation of Seaquest some time in mid-January 1998. 
Mr Read's understanding was that at least part of the purpose of the incorporation of the company 
and the assignment of the intellectual property rights was to protect the intellectual property rights 
from attack by Ultraframe.  

Mr Fielding is informed  

248. On the afternoon of Friday 16 January 1998 a meeting took place at Burnden Works. It was 
attended by Mr Fielding (for part of the time), and Messrs Sheffield, Birkett, Naden, Ivison and 
Whitby. Mr Birkett took with him a presentation document outlining the new scheme. It appears that 
some projection of numbers of dealerships and volumes of sales (which were included in the 
presentation pack) had been faxed through to Kesterwood in advance. There are also two sets of 
typed minutes of the meeting. Both sets of minutes begin by saying:  



"As Kesterwood had not met the representatives of Northstar on a formal basis 
before, everyone introduced themselves and gave their job title." 

249. The shorter form of minutes describes Mr Fielding and Mr Sheffield as "Majority 
Shareholder" and "Business Manager" respectively. The longer form of minutes does not give them 
any job title or description. The longer form of minutes continues:  

"Eddie Birkett explained that they had split the company into 2 clear and separate 
entities: 

Northstar: Who would continue to work for their own Fabricated Roof System. 

Seaquest: Who would deal with the dealers expected to come into the system. 

Mike Whitby stated that everyone responsible with running the two businesses was 
present at the meeting. 

Gary enquired about Martin Read and Howard Davies. Mike Whitby told him Martin 
Read was continuing to improve and enhance System Design. Howard Davies was 
no longer involved at all due to lowering Company image." 

250. The shorter form of minutes does not contain any reference to Mr Birkett's explanation. 
However it does say:  

"Gary Fielding asked why Howard Davies was absent. Mike Whitby explained that 
Howard Davies was not involved in the two business's in any capacity and that the 
people responsible for the business were here today." 

251. Mr Fielding said that he did ask about Mr Davies and was told that he was not involved in 
either of the two businesses. According to Mr Fielding he thought that that did not sound right from 
what he had heard; but he just sat and listened. He did not raise any queries, despite the fact that 
only a month earlier it had been Mr Davies who had suggested a loan to Northstar and the grant of a 
debenture. Mr Fielding said that Mr Birkett explained that Northstar was going to be responsible for 
fabricated roofs only; and that Seaquest was going to be pushing forward as a separate entity taking 
on board the dealers; and that Seaquest would be the company promoting the roof system. Precisely 
how this was to be done was not explained to Mr Fielding at the meeting; and he did not ask. Mr 
Fielding said that he believed that he showed his annoyance at the unheralded arrival of Seaquest; 
and Mr Sheffield recalled that Mr Fielding was taken aback.  

252. It is not clear who produced the minutes. Mr Sheffield thought that they were not his style, 
but no other candidate has been identified. Mr Birkett says that the shorter form is authentic, but that 
the longer form was subsequently altered to include a fictitious reference to Seaquest. Mr Birkett 
also says that the meeting on 16 January was the first time that he had met Mr Fielding; or, indeed, 
had become aware of his surname. Mr Fielding attended only part of the meeting as it clashed with a 
VAT inspection that was going on at the time. He produced his own manuscript notes of the meeting. 
They do not contain any reference to Seaquest, despite the fact that Mr Fielding says that he was 
very concerned about its appearance on the scene. He said that that was a private matter which he 
would take up with Mr Naden; and did take up over the weekend.  

253. Mr Fielding says that on the same day he wrote to Mr Birkett and Mr Naden and that a copy 
of the letter was delivered to each of them by hand. The letter apologised for Mr Fielding having 
been "off colour" at the meeting and explained that it was because he had been informed that they 
had formed a new company to service the dealers. It continued:  

"In view of not only my agreement dated 20 June 1997 but also my agreement to 
take your stock and my further agreement to assist in the cash-flow of the Company 
by the injection of capital I find it, to say the least, disturbing that I was not a party to 
the incorporation of Seaquest Systems Limited." 



254. The letter suggested an urgent meeting. Three copies of this letter have survived. Two were 
in Mr Birkett's plastic wallet. One of these has Mr Birkett's name highlighted, and the other Mr 
Naden's. The third copy is unhighlighted, and was disclosed by Mr Fielding. Mr Birkett says that the 
letter is a forgery and was created as part of the conspiracy in November 1998. Mr Sheffield recalled 
that Mr Fielding gave him two envelopes, addressed to Mr Birkett and Mr Naden respectively. He did 
not know what was in them, but he delivered them personally either to Groby Road or to a local pub 
called the Hanging Gate later in the afternoon on that same day.  

255. On 19 January 1998 Mr Vibrans sent Mr Birkett the necessary forms for the appointment of 
directors of Seaquest and for the appointment of additional directors of Northstar.  

The assignment of the intellectual property rights  

256. Throughout 1997 the personnel at Northstar asserted that ownership of the intellectual 
property rights belonged to Mr Davies personally. This is best demonstrated by the participation in 
the approved dealers scheme of "HD Systems" as licensor of the system; and Mr Naden's letter to 
Mr Hacking of 26 September 1997 in which he gave instructions that the intellectual property rights 
belonged to Mr Davies. Mr Davies himself would tell anyone who would listen that he was the owner 
of the system.  

257. However, in the autumn of 1997 Mr Ivison and Mr Whitby had taken advice from Mr Hacking. 
He was also acting for Northstar in the litigation with Ultraframe. They attended meetings with Mr 
Hacking on 12 and 16 January 1998. At the first of those meetings Mr Hacking advised that it was 
arguable that intellectual property rights in the Quickfit system belonged to Northstar and not, as had 
previously been supposed, to Mr Davies personally. Since Mr Davies was bankrupt, this was 
obviously important advice. At the second of the meetings, Mr Hacking advised that it would be 
possible for Northstar to assign the intellectual property rights to Seaquest; but that any assignment 
had to be for full consideration. As a result of Mr Hacking's advice, Mr Whitby and Mr Ivison wrote to 
Messrs Birkett and Naden at Northstar on 19 January 1998. They said that Mr Davies had not been 
involved in the management of Northstar for some months, although he had been providing finance. 
But they said that even taking that into account, having regard to the amount of money that Northstar 
had paid Mr Davies, Northstar had in fact paid for the design of the system. They recorded that, on 
the basis of the advice they had received, they believed that Northstar, rather than Mr Davies 
personally, was the party properly entitled to exploit rights in the roof system. They pointed out that 
although Northstar was well set up to deal with manufacture and administration, it had no capacity to 
market the system. They continued:  

"What we propose, therefore, is that we should take over responsibility for the 
marketing of this System through Seaquest Systems Limited. Because the 
marketing arrangements are intimately connected with the intellectual property rights 
in the System, we would propose that they should be assigned by Northstar 
Systems Limited to Seaquest Systems Limited in return for which Northstar Systems 
Limited will act as the central administration point of the licensed distributor system 
and be paid for undertaking this role. We appreciate that the cost of fulfilling this role 
will be something which can only accurately be determined after a period of time 
operating the licensed dealer system. Northstar will, of course, also benefit as a 
result of the success of the scheme by virtue of its supply of components as one of 
the nominated licensed manufacturers." 

258. They went on to say that draft assignments of copyright and design right had been prepared 
by Hill Dickinson. They said that the arrangements could "come unstuck" if Mr Davies claimed rights 
in the system, but they were reasonably confident that he would not do so. Mr Ivison explained in his 
oral evidence that the intention was that Northstar should have the benefit of a payment for the 
amount of money, time and energy it had put into developing the system. Mr Birkett also agreed that 
he understood that the price to be paid by Seaquest to Northstar would include the tooling costs, the 
cost of Mr Whitby and Mr Ivison from the day they joined; and other costs that had been paid by 
Northstar but which were attributable to Seaquest.  

259. Mr Whitby, in particular, pressed Mr Davies to allow the assignment of the intellectual 
property rights from Northstar to Seaquest to go ahead. In a memo of 31 January he said that it was 



of the utmost importance for this to happen. The two reasons he gave were that any dealership 
contracts signed before the assignment would technically be void; and that if the DTI were to 
"impound" Northstar's assets, the rights to the system could be frozen indefinitely. He complained 
that Seaquest, as yet, had no bank account; and he also complained that Mr Davies would "not 
allow" Messrs Naden and Birkett to sign the contracts with him and Mr Ivison. Mr Ivison saw the 
assignment of the intellectual property rights from Northstar to Seaquest as a sensible commercial 
transaction which would allow the system to be properly exploited; and one which was in Northstar's 
interests, as well as his own.  

260. The assignments of copyright and design right were executed at the end of January 1998 
and back-dated to 13 January 1998, which was the day on which the directors had been appointed. 
There is no board minute which resolves to enter into the assignments. Mr Naden signed each 
assignment as director of both Northstar and Seaquest; and Mr Birkett signed both assignments as 
secretary of both of those companies. Each assignment described the consideration as:  

"one pound (£1) … and other good and valuable consideration" 

261. Each assignment contained a certificate that the transaction did not form part of a larger 
transaction or series of transactions in respect of which the aggregate consideration exceeded 
£60,000. The sum of £60,000 represented the threshold for the payment of stamp duty which, at that 
time, was payable on an assignment of intellectual property rights. Mr Ivison received the draft 
assignments from Mr Hacking and passed them to Mr Birkett for signature. Mr Ivison said that when 
he did so he thought that they were perfectly proper documents to be executed. He said that he 
understood at the time that a proper price would have to be paid by Seaquest for the intellectual 
property rights; but his concern was that, as a newly incorporated company, Seaquest could not pay 
immediately. He also said that at the point in time when the assignment took place it was "probably 
far too early to be talking about putting an actual figure on it".  

262. Mr Naden's evidence was that Mr Birkett envisaged that Seaquest would pay Northstar for 
the intellectual property rights and that the price would include Northstar's development costs. Mr 
Ivison agreed that this was a fair summary.  

263. In early February 1998 Mr Whitby prepared a memorandum (typed by Mrs Ivison) raising a 
number of questions. It appears to contemplate that the true consideration for the assignment of the 
intellectual property rights was (or would be) £250,000; but questioned whether the intellectual 
property rights were worth that sum. Mr Ivison recalled having discussed a figure of that magnitude 
with Mr Whitby. Although Mr Ivison's recollection was somewhat vague he thought that it had been 
envisaged that the company's accountants would put a price on the assignment.  

264. The new Quickfit system was launched at Glassex in March 1998. It appears to have been a 
succes d'estime. However, although this brought in a lot of orders, it was a mixed blessing. Northstar 
was unable to cope with the increased volume of orders. The volume of roofs that Northstar 
fabricated increased to between 40 and 50 a week. As Mr Ivison put it: "To say that we were 
swamped was possibly the understatement of the year". Northstar simply could not cope.  

265. Part of Mr Ivison's reasons for wishing to set up a "clean" company was his desire to keep 
Mr Davies in the background, as far as that was possible. If anyone asked (and some customers 
did), they would be told that Mr Davies no longer had anything to do with the new company. Mr 
Whitby left the company, in less than friendly circumstances, in April 1998.  

266. By June 1998 the DTI were actively investigating Northstar's affairs. On 8 June 1998 Mr 
Hacking wrote to Mr Deane at the DTI explaining some of the changes in marketing that had taken 
place since their first meeting. He dealt with the incorporation of Seaquest and the assignment of the 
intellectual property rights as follows:  

"To accommodate the aspirations of Mr Ivison and Mr Whitby and also because 
Northstar wished to keep the sale side of its business quite separate from its 
manufacturing and administrative role, a new company was set up, Seaquest 
Systems Limited of which I think you are aware. Seaquest rather than Northstar 
became the licensor of the system. For this purpose an assignment of the 



intellectual property rights in the system was executed by Northstar in favour of 
Seaquest. The consideration for this assignment was a debt due from Seaquest to 
Northstar, the precise value of which is being ascertained as a result of an 
accounting exercise presently being carried out by the company's accountants." 

267. Mr Ivison agreed that Mr Hacking's account reflected discussions that had taken place in 
January between himself, Mr Birkett and Mr Naden.  

268. Ultraframe's case on the assignment is pleaded as follows:  

"In purporting to transfer the intellectual property rights to Seaquest Mr Naden and 
Mr Birkett were not motivated or not principally motivated by the legitimate 
commercial interests of Northstar but were prompted by Mr Davies' bankruptcy 
and/or the DTI's investigation of Northstar. Mr Davies wanted to ensure that the 
valuable design rights used in the System should remain available to the business 
then conducted by Northstar. Mr Naden acted on or concurred in Mr Davies' 
instructions, which were to put the design right in the ownership of a new company 
in which Mr Davies had an undisclosed interest." 

269. However, despite this plea, neither Northstar nor Seaquest challenges the authenticity or 
validity of the assignment. Why this allegation was pleaded remains a mystery.  

Seaquest's business  

270. Seaquest's business operated as follows:  

i) Dealers would send orders for bar lengths and roof components to Seaquest; 

ii) Seaquest would pass on the orders to the relevant suppliers; 

iii) The supplier would then invoice the dealer with the goods and deliver them direct; 

iv) Each supplier would become liable to pay commission to Seaquest. 

271. Until early 1999 the supplier of aluminium was Alumax; the supplier of uPVC extrusions was 
Dearward or Dearward Profiles; and the supplier of components was Northstar.  

272. Seaquest initially had no bank account and was not registered for VAT. Seaquest was in 
effect a broker. It carried out no manufacturing itself. However, since Northstar already owed money 
to the suppliers, the commissions due to Seaquest were set off against Northstar's debts. Seaquest 
employed no staff. Its business was run by Northstar's employees. Seaquest's first bank account 
was opened on 26 October 1998, by Mr Sheffield. On 29 October 1998 Mr Sheffield wrote to Mr 
Birkett saying that all orders from Northstar would be processed through Dearward Profiles Ltd. On 6 
November 1998 Seaquest resolved that Mr Fielding would be the sole signatory on the bank 
mandate.  

273. In order for a fabricator (or dealer) to fabricate a roof, he would need to order (at least) 
aluminium, uPVC extrusions and components. Under Seaquest's business model, supplies of these 
parts were made direct to the fabricators. Consequently, every supplier would have known who all 
Seaquest's customers were; and would have known who all Northstar's customers were; apart from 
those who bought fabricated roofs from Northstar.  

274. In September 1998, following a suggestion made by Mr Roche, Northstar began to charge 
Seaquest for management. Mr Birkett and Mr Roche agreed the amount of the charge, which was 
£1,600 per week. This covered the services of Northstar's employees, Seaquest's use of Northstar's 
accounting system and use of the premises at Groby Road. The charge was introduced with 
retrospective effect as from June 1998.  



Northstar's business after the incorporation of Sea quest  

275. Following the incorporation of Seaquest Northstar's business fell into two parts. One part 
consisted of the fabrication of complete roofs. The other consisted of the supply of components. The 
component side of the business operated as follows:  

i) Dealers would place their orders with Seaquest; 

ii) Seaquest would send the relevant component orders to Northstar; 

iii) Northstar would invoice and supply the dealers directly; 

iv) Northstar would be liable to pay Seaquest commission on those orders. 

276. To this extent Northstar was one of the "mills" involved in Seaquest's "direct from the mill" 
scheme as the supplier of components. Northstar did not manufacture any of the components itself. 
The components were of two kinds: the nuts and bolts needed to secure the aluminium and uPVC 
parts together; and certain injection moulded components. Both these kinds of component were 
bought in from other sources. Some minor modifications to these components also took place before 
they were actually supplied to customers.  

277. Northstar also fabricated complete roofs for conservatory installers. To the extent that 
Northstar fabricated and sold roofs, it did so in direct competition with fabricators who also supplied 
conservatory installers and who bought components via Seaquest. This was a source of complaint 
by some fabricators.  

NORTHSTAR'S FINANCIAL POSITION IN 1998  

Introductory  

278. I deal here, slightly out of chronological order, with Northstar's financial position during 1998; 
because it forms the backdrop against which I must consider the allegations that first Mr Clayton, 
and then Mr Fielding, made loans to Northstar.  

279. There is no real doubt but that Northstar was struggling financially throughout 1998. In 
February 1998 the factory went on to a three day week. By the end of October, Northstar was laying 
off staff. Northstar's financial position was particularly precarious in the early part of 1998. First, the 
winter months are traditionally slow months in the conservatory business. Second, in anticipation of 
Glassex in March 1998, Northstar began to build up stock, which necessitated a financial outlay and 
squeezed its cashflow. Third, a cheque from one of Northstar's customers, in the sum of £20,000 
was dishonoured several times on presentation. Fourth, the patent action, which had started in 
September 1997, was gathering speed; and money for legal costs was required. Mr Read described 
Northstar's finances during the summer of 1998 as "very poor"; and said that it was "struggling for 
money".  

The Ultraframe litigation  

280. In part, Northstar's troubles were caused by the drain on its resources attributable to the 
litigation with Ultraframe. Ultraframe had applied for summary judgment in the patent infringement 
action. On 19 January Mr Hacking wrote with a request to be put in funds to the tune of £17,000-odd, 
saying that he realised that this was "a lot of money at a time when you can ill afford it". In June 1998 
Mr Hacking recorded:  

"I explained to Mr Roche the delicate nature of the present proceedings which were 
unsatisfactorily affecting the operation of the company, a fact of which he was only 
too well aware. Apparently Eddie Birkett and Steve Ivison have been doing little else 
over the past few weeks than fending off Process Servers, getting together 
information of one sort or another either for the Court or, alternatively, for the DTI or 
the Inland Revenue." 



281. Ultraframe succeeded on the application for summary judgment and were awarded their 
costs. The costs were taxed in August 1998. Northstar became liable for approximately £70,000. Hill 
Dickinson's own fees were not paid; and although Northstar had agreed to set up a standing order to 
pay at the rate of £1,000 per month, this was not done. On 29 October 1998 Mr Hacking announced 
that he was "stopping work entirely". Ultimately the costs order in favour of Ultraframe was set aside 
by consent; but that was later in the story.  

Poor administration  

282. A number of customers were deterred from buying the Quickfit system as a result of the 
Ultraframe litigation. But there were other causes as well. The administration was inadequate and 
the accounts were a shambles. At the end of September 1998 Northstar sent a circular letter to its 
customers, which included the following:  

"You may have experienced all sorts of frustrations and logistics problems when 
dealing with us over the past year – for this we apologise – but by the same token 
we are addressing all of the areas that have 'taken the shine' off a real opportunity 
for your business to make money using the Quickfit Conservatory Roof System… 

It has been a difficult year in terms of litigation from Ultraframe…The turn of the year 
will see disputes resolved and maybe then we can all concentrate on running our 
respective businesses without the deliberate diversions that get put in our way." 

283. The "logistics problems" to which the letter referred included short delivery of components; 
late deliveries; deliveries of the wrong components; and complaints about quality. One component, 
the box gutter, caused more than its fair share of problems. It was a frequent complaint from 
customers that the gutter leaked. Mr Sheffield organised a customer survey during August and 
September 1998 in the course of which many of these complaints surfaced. Mr Ivison estimated that 
Northstar had lost about 70 per cent of its regular users during 1998. Mr Fielding summarised the 
results of the survey in a letter to Mr Birkett dated 14 October 1998:  

"The main focus of complaints about the system are due to Northstar not servicing 
the accounts. Reasons of complaint being:-  

1. Telephone lines always engaged  

2. Deliveries  

1. Short supplies, no delivery notes and items do not match the orders sent 
to Northstar  

2. Deliveries have been very late and received in cases weeks after the 
goods from Alumax and Dearward  

3. No after sales service. There is dismay from the dealers of the lack of service 
offered after the dealership has been installed.  

4. Invoices not sent through until way after the goods have been received and then 
in some instances they get charged the wrong amount and also charged for items 
they have not received.  

5. There is lack of leadership at Northstar which gives existing and potential new 
customers no confidence that the company will be in business for any length of time 

6. They think the advert in the Windows Industries magazine undermines the idea of 
a dealership. It is a partnership which is between the dealers and the suppliers and 
Northstar advertising a cheaper roof does not instil confidence that the future is as 
outlined in the initial Dealership form.  



7. There is concern that when Martin [Read] is out of the office there is no technical 
back-up…  

8. There is a major problem with the Gutter System as nearly every dealer visited so 
far has complained about the fittings… 

9. One or two dealers have expressed their concerns regarding the availability of 
further supplies and are considering going back to [Ultraframe] because the cost 
saving is not worth the considerable hassle… 

With the foregoing points in mind we find it inconceivable that you can approach the 
dealers with a view to price increases but we await your comments on how we can 
progress the matter. 

As a matter of priority these problems need addressing otherwise, in our opinion, the 
current low level of dealer sales will only go down." 

Stock levels  

284. Another of Northstar's problems was that of maintaining stock levels. As I have said, one of 
the reasons for the establishment of Seaquest and the "mill direct" scheme was that it would avoid 
the need for Northstar to hold (and pay for) quantities of stock, which it could not afford. This 
manifested itself particularly in the early months of 1998, when Northstar began to build up stocks in 
anticipation of Glassex. However, by the summer Mr Read recalled that items were out of stock and 
that there were frequent shortages.  

285. In addition, by the end of 1998 Mr Birkett and others (including Ms Owen) thought that some 
of the employees both at Wilton Street (where the stock of components was held) and at Groby 
Road were stealing stock and materials and selling them for cash.  

Too much business  

286. Paradoxically, the very success of the Quickfit system at Glassex 1998 added to Northstar's 
problems. It did not have the staff or the resources to cope with the increase in orders. This 
contributed to the administrative problems to which I have just referred. When a business expands 
rapidly, it can cause a financial crisis even if the business is potentially profitable. Costs, such as 
staff costs, have to be paid in advance of the receipt of the proceeds of sale of product. Likewise 
suppliers may have to be paid before customers pay their bills. If the business is undercapitalised, a 
rapid expansion may put severe pressure on its solvency. This phenomenon is known as 
overtrading.  

Cash-flow  

287. It was indeed the case that Northstar were experiencing serious difficulties in paying 
suppliers. On 26 January 1998 the liquidator of Axis Profiles Ltd served a statutory demand in 
respect of a debt of £3,200-odd. This was followed on 23 February by the threat of a winding up 
petition. At the end of January a cheque for VAT in the sum of £10,000 was not met on presentation. 
There were frequent complaints from Alumax Ltd, Northstar's supplier of aluminium, about non-
payment of bills. In March 1998 Alumax withdrew credit. On 11 March Alumax refused to supply any 
more aluminium unless cleared funds of £19,200-odd were received. On that day Northstar 
managed to obtain just under £30,000 in cash. (This is the day on which Mr Fielding says that he 
paid Northstar £50,000 in cash). The sum required by Alumax was sent by bank transfer shortly after 
2.30 p.m.; and aluminium on order was released to Northstar's driver, Tony Langford, who was 
waiting at Alumax's premises in South Wales for the required funds to be cleared. The provenance 
of this cash is hotly disputed; and I will return to it later. Although Alumax appear to have 
subsequently allowed Northstar £25,000 credit for 30 days, there were still complaints that the credit 
limit had been breached; and complaints that cheques were not honoured on presentation. In order 
to ease the position with Alumax, Mr Birkett agreed on 8 July 1998 that Alumax could set off 
commissions due from Alumax to Seaquest on sales of aluminium components to dealers against 



sums due from Northstar to Alumax for supplies of aluminium. This arrangement came to an end in 
November 1998 in circumstances that I shall describe.  

288. Mr Sheffield wrote to Mr Birkett on 10 August 1998 to say that no more deliveries would be 
made to Northstar until the financial situation was resolved. The letter said that the indebtedness of 
Northstar to Kesterwood and Dearward was becoming "a matter of great concern".  

289. Other suppliers (including the utility companies) sent final notices; and there were also other 
threats to wind up the company. Even Northstar's own solicitors stopped work because of non-
payment of legal fees; and they themselves threatened to come off the record or even to wind up the 
company. In his affidavit of August 1999 Mr Birkett said that he felt that Northstar should have gone 
into liquidation in August 1998, largely as a result of its cash-flow problems and stock levels.  

290. An analysis of Northstar's bank statements revealed that five cheques drawn by Northstar 
were not met on first presentation; although three were subsequently met on re-presentation and a 
fourth was dealt with by the issue of a replacement cheque which was honoured. There were also 
some ten cheques drawn by Northstar that were never presented. Quite why they were not 
presented remains obscure; although one possibility is that the payees preferred to receive cash 
rather than take the risk of a cheque not being met. Again, the early part of 1998 was a time of acute 
crisis in this respect.  

Credit  

291. Northstar was also having problems with obtaining credit. Mr Ivison was struck by the fact 
that it could not obtain credit for the two company cars that he thought that he and Mr Whitby were 
entitled to. If Northstar could not get credit for two company cars, how was it going to get credit for 
the financing of the development of the system?  

Missing cash  

292. Some of Northstar's business was conducted in cash. It is impossible to be precise about the 
proportion. Of the business that was conducted in cash, it is very likely that not all of it was recorded 
in Northstar's accounting records. Mr Roberts said that he would take cash up to Mr Birkett, who 
would put it in a drawer in his office desk. This continued right through 1998. He said that the cash 
was kept aside and given to Mr Davies, going straight into his pocket. He thought that this happened 
not only while Mr Davies was in the country, but also after he went abroad in the summer of 1998. 
But he could not recall having seen Mr Davies take cash after January 1998. In addition Mr Roberts 
said that he had had disagreements with Mr Birkett about cash; specifically cash that he had passed 
to Mr Birkett but which had gone missing. Mr Roberts was unable to say how much of the business 
was in cash; save that it was less than 50 per cent. Mr Birkett said that Mr Davies took considerable 
sums of cash out of the company until January (or possibly May) 1998. Mr Birkett also said (contrary 
to Mr Roberts' evidence) that he himself did not receive cash; but that it was given to Ms Patey or Ms 
Owen. I view Mr Birkett's evidence in this respect with suspicion.  

293. As well as receiving cash, Northstar also made payments in cash. For example on 6 
November 1998 Mr Birkett claimed that Northstar had paid £10,000 in cash to Hill Dickinson. On 
checking their records Hill Dickinson confirmed that this was the case.  

Mr Roche  

294. Mr Roche started to work for Northstar in March 1998. He trades under the name of Helix 
Agencies, which provides management services to businesses. He was introduced to Northstar by 
Mr Read, with whom he had worked at another company, and with whom he had remained friendly. 
Mr Birkett told him that the three immediate areas he was to work on were problems with VAT; the 
organisation of quotations, and "to sort out the chaos in Jeff Naden's office in the fabrication area". 
Mr Roche said that cash payments were very frequent in the business. He was concerned that not 
all the cash was finding its way into the company's accounts. His concern was so deep that he 
advised Mr Roberts and Mr Naden to keep a record of what cash payments they had received for 
fabricated roofs, and to whom they had given the cash. If this was done, the record has not survived. 



Mr Roche did not know where the cash was disappearing to. As far as he was aware it was taken up 
to Ms Patey and the accounts team in Unit 5. Mr Birkett's office was in Unit 5.  

MR CLAYTON'S LOAN  

Introductory  

295. Mr Clayton says that he lent £20,000 to Northstar on the security of Mr Naden's shares. The 
loan was eventually repaid. Ultraframe say that this story is bogus; and that in so far as money was 
provided to Northstar, it came from Mr Davies.  

Mr Clayton and Mr Davies  

296. Mr Davies and Mr Clayton had known each other for many years, going back to the 1980s, 
and had at one time been relatively close friends. Their friendship continued for some twelve years. 
In that period Mr Clayton was prepared to accept that Mr Davies trusted him. However, Ms Bardsley, 
who was Mr Davies' girlfriend at the time, began an affair with Mr Clayton's business partner. This 
infuriated Mr Davies, and he and Mr Clayton fell out. They met again in the autumn of 1997 at the 
funeral of Mr Clarke (who was Mr Clayton's brother in law) and rekindled their relationship. However, 
Mr Clayton said that it was not the same as before.  

Mr Clayton's trading  

297. Mr Clayton had run his own business from Groby Road, in a unit that he rented from Mr 
Davies. He knew Mr Naden from the latter's time at Quickfit. Mr Clayton says that he and Mr Naden 
struck up a relationship; and that Mr Naden used to talk to him about business problems. He says 
that he drank with Mr Naden who would also bemoan the financial difficulties Northstar was in. He 
began trading as Bespoke Conservatories some time in the autumn of 1997, so that by the end of 
the year he had been a customer of Northstar for a few months. He set up an account with Northstar 
for that business. On 1 April 1998 Mrs Clayton incorporated Bespoke Windows and Conservatories 
Ltd; and Mr Clayton became the manager of that company. It, too, traded with Northstar. Mr Clayton 
says that Bespoke relied on Northstar for its supplies of conservatory components; and it was in his 
interest to ensure that Northstar was in a position to continue to supply them. However, Mr Clayton is 
not a director of the company; nor is he a shareholder. The shares are held by his long-term partner, 
Jean Clayton.  

Mr Clayton's case  

298. Mr Clayton says that in January 1998 Mr Naden told him that Northstar were desperate for a 
cash injection and inquired whether Mr Clayton would be able to lend him or Northstar any money. 
The need arose because Northstar was unable to pay the wages bill. Mr Clayton agreed that this 
was in early to mid-January 1998. Mr Clayton had sold a Bentley in December 1997 and had 
£20,000 available in cash. In fact Mr Clayton said that he had his own cash hoard, of some £70,000 
(although he never counted it) which he kept hidden under the bath at home. Mr Naden did not know 
of this cash hoard, but did know that Mr Clayton had sold his Bentley for £20,000. He agreed to lend 
that sum, repayable in three months, in return for getting discounts on products supplied to Bespoke 
Windows. Mr Clayton explained that the discounts he was given were in fact the lower prices on the 
dealers' price list as opposed to normal trade prices. He said that there had been a proposal for 
dealers to get lower prices in return for a lump sum payment (i.e. the licensed fabricators scheme); 
and his idea was that in return for the loan he would get the same prices, but without having to make 
the lump sum payment. Mr Naden also agreed to provide his shares in Northstar as security for the 
loan. Mr Clayton says that all his dealings were with Mr Naden. Shortly afterwards Mr Clayton says 
that he went to Northstar's premises at Groby Road with £20,000 in cash in a carrier bag. He gave 
the money to Mr Naden. In return Mr Naden gave him a share certificate relating to shares in 
Northstar, registered in Mr Naden's name, and a receipt for the £20,000. Mr Naden said that he 
would arrange to let Mr Clayton have a certificate for the shares in his own name, but that this was 
Mr Birkett's responsibility. Mr Clayton says that the loan was repaid in late March or April. It was 
repaid in cash. On repayment, Mr Clayton destroyed the receipt that Mr Naden had given him. He 
did not immediately return the share certificate, because he could not find it. Mr Clayton said that 
after his loan had been repaid he was at Groby Road when he was handed an envelope by Mr 



Birkett. Inside the envelope were share certificates in Mr Clayton's name relating not only to shares 
in Northstar but also to shares in Seaquest. Mr Clayton had never heard of Seaquest. He said that 
he did not want to get involved, as his loan had already been repaid; but he put the certificates back 
in the envelope and handed them back in the office. Mr Clayton was not able to pinpoint the date on 
which he was given the envelope; but it was not before May 1998. In his oral evidence Mr Clayton 
was clear that the only share certificate he ever had in his possession was the certificate relating to 
the shares in Northstar registered in Mr Naden's name; and that he never had in his possession any 
share certificate relating to shares in Seaquest.  

299. Mr Naden said that he was the one who approached Mr Clayton. He thought that, as a 
customer of Northstar, Mr Clayton would have an interest in ensuring continuity of supply. He says 
that Mr Clayton offered to lend £20,000; but wanted security for his loan. In order to give him 
security, Mr Naden agreed to transfer his shares to Mr Clayton for the period of the loan. Neither Mr 
Naden nor Mr Clayton took legal advice, and there was no formal documentation; but Mr Naden 
thinks that he wrote out a receipt. Mr Naden says that he used the £20,000 he received from Mr 
Clayton to pay wages. In his witness statement prepared for trial Mr Naden said that he could not 
recall when this agreement was made; but the money was advanced "some time during early to mid-
January 1998".  

300. Mr Roberts said that he recalled Mr Clayton selling his Bentley at around Christmas 1997. 
He also says that he recalls being told that Mr Clayton "claimed to have invested" in Northstar; but 
says that Mr Clayton was struggling to pay off his own creditors, and could not have invested in 
Northstar with the proceeds of the Bentley. Mr Roberts says that it was about the time that Mr 
Clayton sold his Bentley that he was told about Mr Clayton's claim to have invested in Northstar. 
Although Mr Roberts was vague about dates, this would seem to suggest that he was told about Mr 
Clayton's claim in the early part of 1998.  

301. Ms Owen said that she recalled a cash payment of £20,000 having been brought in by Mr 
Naden in January 1998. She asked Mr Naden about the cash shortly afterwards; and he told her that 
Mr Clayton had lent the money to Northstar.  

302. The documents show that on 13 January 1998 98 shares in Seaquest were allotted to Mr 
Clayton. They also show that on 1 April 1998 98 shares in Northstar were transferred from the name 
of Mr Naden to that of Mr Clayton. On 6 April 1998 Mr Vibrans wrote to Mr Birkett enclosing a 
number of company documents. These included Form 288a (appointment of director) appointing Mr 
Clayton as a director of both Northstar and Seaquest. However, Mr Clayton never completed these 
forms; and consequently never became a director of either company. Mr Birkett agreed that Mr 
Clayton never carried out any functions of a director of either Northstar or Seaquest; and that he did 
not have any access to financial or other information. However, he was invited to a meeting on 20 
April 1988 at which Mr Whitby was dismissed. Mr Birkett said that Mr Clayton attended in his 
capacity as shareholder. Mr Birkett did not inform Mr Vibrans that Mr Clayton had declined to take up 
the directorship until July 1998.  

Ultraframe's attack on Mr Clayton's case  

Introductory 

303. Ultraframe say that the original story about Mr Clayton's loan was a cover story. The purpose 
of the cover story was to attribute cash which Mr Davies had put into Northstar to Mr Clayton. The 
idea was formulated in order to enable Mr Davies indirectly to extract cash out of Northstar, while 
concealing that from the trustee. The way the scheme worked was that Northstar would invoice 
Bespoke Windows (Mr Clayton's business) for the price of goods delivered. The invoice would show 
the full price. Mr Clayton would only pay for the cost price of the goods; and the profit element of the 
full price would be applied in reduction of the fictitious loan. Meanwhile Mr Clayton would pass the 
profit element in cash to Mr Davies "under the table".  

Variations in Mr Clayton's account 



304. Ultraframe point to what they say are significant differences in Mr Clayton's various accounts 
of the circumstances surrounding the making and repayment of the loan. I deal with these in detail 
later.  

Northstar's accounting records 

305. Mr Hall investigated Northstar's accounting records to see whether they recorded a loan of 
£20,000 from Mr Clayton. I summarise his conclusions:  

i) The Opera software does not record any receipt of £20,000 from Mr Clayton. Opera was 
the software in use for the year ending 31 May 1998, which was the year in which the loan is 
said to have been made. The Sage software also does not record any loan from Mr Clayton. 

ii) Northstar's cashbook records a receipt of £20,000 on 27 January 1998. There is a bank 
deposit of about the same amount on the same day. However, Mr Fielding says that he 
made a cash payment of £10,000 to Northstar on or about that date. If Mr Fielding is right, 
then that receipt cannot be wholly attributed to Mr Clayton's loan. Mr Naden says that Mr 
Clayton's loan was paid in cash and that he used it to pay the week's wages. However, the 
weekly wages bill was only £6,000. Accordingly, there would have been a significant balance 
left after paying the wages. 

iii) There is no deposit into Northstar's bank account that can be correlated with a loan of 
£20,000 (apart from the deposit on 27 January 1998, which is the subject of conflicting 
claims by Mr Clayton and Mr Fielding). 

iv) Neither the Opera nor the Sage software records any repayment to Mr Clayton. Nor do 
Northstar's bank statement contain any record of a withdrawal of that amount. 

v) Northstar's accounting records include an account (on both Opera and Sage) entitled 
"Alan Clayton Loan Account". However, a backup copy of the Opera software created on or 
about 8 January 1998 shows the same account entitled "H Davies Loan A/c". The backup 
copy records 23 transactions; and the fuller version includes an additional 41 transactions 
(making 64 in all). The narrative attached to the vast majority of these transactions describes 
the postings as "repayment of loan". The aggregate of these amounts is some £31,000. 
Many of the others have the initials "HD" as part of the narrative; and 2 have the initials "SO" 
attached. None have the initials "AC". 

306. I deal with the accounting records in more detail later.  

307. Mr Clayton disclaimed any knowledge of a loan account in his name in Northstar's 
accounting records.  

The draft stock transfer and the share certificate 

308. There is a draft stock transfer form which, if executed, would have transferred 98 shares in 
Northstar from Mr Naden to Mr Clayton. It bears the date 1 April 1998. It claims exemption from 
stamp duty on the ground that the transfer is from one nominee to another of the same beneficial 
owner. The share certificate recording Mr Clayton's title to the shares is also dated 1 April 1998. The 
date of both the stock transfer form and the share certificate is later than the date on which Mr 
Clayton says that he was repaid his loan. Moreover, the declaration on the draft transfer is 
inconsistent with the shares having been transferred by way of security.  

HH Judge Behrens' decision 

309. As a result of HH Judge Behrens' decision, the parties are bound by the finding that Mr 
Clayton held his shares on trust for Mr Davies, subject to any security interest arising out of his loan. 
HH Judge Behrens did not need to decide whether there was in fact any such security interest, 
because by the time of the hearing before him Mr Clayton did not allege that any part of his loan 



remained unpaid. Nor did HH Judge Behrens need to decide whether Mr Clayton knew that he held 
shares on trust for Mr Davies.  

Mr Birkett's evidence 

310. Ultraframe also rely on Mr Birkett's evidence. Mr Birkett says that the shares were 
transferred to Mr Clayton on Mr Davies' instructions. He says that the deception involving the 
fictitious loan by Mr Clayton came about in two stages. At the first stage he says that in around April 
1998 it was agreed, on the instructions of Mr Davies, that Northstar would pretend that the monies 
supplied by Mr Davies had come from Mr Clayton. This fitted in nicely with Mr Clayton holding 
shares apparently on his own account, but in fact as nominee for Mr Davies. Accordingly, on Mr 
Davies' instructions, a loan account was set up in Mr Clayton's name on the Opera accounting 
system as income received which indicated that Mr Clayton had lent £70,000 to Northstar. By the 
time that the accounting records were transferred to the Sage system in June 1998 the balance had 
been reduced to some £57,000; so the loan account set up on the Sage system started with that 
balance. Mr Birkett did not himself tell Mr Clayton that a loan account had been set up in his name. 
Nor did he recall Mr Davies having told him that he had informed Mr Clayton. It is not suggested that 
Mr Fielding had anything to do with this stage of the cover story.  

311. He says that some time in November 1998 Mr Roche and Mr Fielding instructed him that Mr 
Clayton would say that he had the shares as security for a loan for £70,000. At a subsequent 
meeting Mr Clayton got nervous and said that they could not say he had lent £70,000 as he would 
not be able to justify where that money had come from and would have been "stung for tax" on it. He 
said that they could only say he had lent £20,000, which he had received from the sale of his Bentley 
in late 1997/early 1998. They then decided that they would say that the £70,000 came from Mr 
Fielding. Thus, according to Mr Birkett, the whole story of Mr Clayton's loan is a fiction.  

312. Mr Birkett explained how they hit upon the figure of £70,000. He said that it came about 
because Mr Davies had put £80,000 into Northstar; and had withdrawn £10,000. The withdrawal of 
the £10,000 came about in the following way. Northstar had written a cheque to HM Customs & 
Excise on 31 January 1998 in order to pay VAT. Mr Davies got to learn about this, and was angry. 
He therefore withdrew £10,000 from Northstar's bank account, for the very purpose of causing the 
cheque to HM Customs & Excise to "bounce"; which it duly did. The £10,000 withdrawn by Mr 
Davies was deducted from his initial cash injection of £80,000 and the balance was attributed to a 
fictitious loan from Mr Clayton. An examination of Northstar's bank statement revealed that a cheque 
for £10,000 in favour of HM Customs and Excise was indeed "bounced" by the bank on several 
occasions during February 1998. However, an examination of the same statements revealed that 
there was no withdrawal of £10,000 from Northstar's bank account; and that the reason that the 
cheque bounced was in fact attributable to the "bouncing" of a cheque for £20,000 drawn in 
Northstar's favour by one of its customers. Mr Birkett's explanation of the genesis of the fictitious 
loan to Mr Clayton cannot, therefore, be correct. Mr Birkett accepted this in cross-examination. 
Moreover, in his witness statement of 16 August 1999 Mr Birkett said that the original cover story 
was that it was to be said that Mr Clayton had lent Northstar £55,000, because Mr Davies had 
already received back £25,000 of the £80,000 that had been introduced into the company between 
January and March 1998. Clearly, the two sets of figures do not tally.  

313. In his witness statement, prepared for the trial of the action, Mr Birkett said the way the 
fictitious loan worked was as follows. Northstar would supply goods to Mr Clayton's company, 
Bespoke Windows, at a knock down price and the difference between the price paid and the 
standard price was to be given to Mr Davies by Mr Clayton in cash. This system was supposed to 
continue until the loan account was reduced to zero. This account of how the system was to work 
differed, despite Mr Birkett's protestations to the contrary, from his earlier accounts. In his affidavit of 
16 August 1999 he explained that Mr Clayton was to buy goods over a period up to the value of 
£55,000. "An invoice would be raised by Northstar and subsequently a credit note would be raised at 
the end of the month. Then a corresponding debit would be made against the loan account." This 
account seems to suggest that it was the full price of the goods that would be deducted from the loan 
account, rather than the difference between the "knockdown price" and the standard price. Any 
doubt about this is resolved by Mr Birkett's affidavit of 19 November 1999. In that affidavit he says:  



"It was then made to look as if Northstar was supplying goods to Mr Clayton's 
company, Bespoke Windows, for free so as to repay Mr Clayton for his loan. In 
accounting terms this was achieved by issuing invoices for the goods, crediting the 
value of those invoices in the Bespoke Windows customer account … and debiting 
the value of those invoices against the outstanding loan account balance." 
(Emphasis added) 

314. I note also that a straightforward reading of this statement suggests that the whole of the 
cover story was put in place in October or November 1998; and not, as Mr Birkett now says, in two 
stages: one in April 1998 and the second in November 1998. It is fair to say, however, that the two 
stage plan was what Mr Birkett had deposed to in his affidavit of 16 August 1999.  

315. In his oral evidence Mr Birkett said that the scheme worked as follows. Northstar would send 
out an invoice to Bespoke Windows for the full price of the goods supplied. Bespoke Windows would 
make a real payment to Northstar. The real payment was the equivalent of the cost price of the 
goods to Northstar. Bespoke Windows would also make a notional payment equivalent to Northstar's 
profit element. That notional payment would be applied in reduction of the loan account. Mr Clayton 
would then pass on that notional payment, in real cash, to Mr Davies. Mr Birkett's justification of the 
scheme was that "there was no other way we could do it, other than taking physical lumps of cash 
out and giving it to Mr Davies." This was yet another variation in the same theme.  

316. There is no document emanating from Mr Clayton (nor any document addressed to Mr 
Clayton or recording a meeting at which Mr Clayton was present) which refers to a loan of £70,000. 
Mr Clayton does not claim to have lent £70,000 either to Northstar or to Mr Naden; and he disclaims 
all knowledge of any plan that he should pretend to do so.  

Other witnesses 

317. Ms Shirley Almond, who was the manager at Wilton Street from the summer of 1998, says 
that when she took over as manager Mr Clayton seemed to be getting special treatment; but that she 
soon put a stop to it.  

318. Mr Ivison said that he learned in June 1998 that Mr Clayton held shares in Northstar. He said 
that as far as he understood it, this was part of a plan to distance Mr Davies from Northstar.  

319. Mr Roche said that, until October 1998, he thought that Mr Clayton was the shareholder in 
Northstar and Seaquest.  

MR FIELDING'S LOAN  

Introductory  

320. Mr Fielding says that he lent Northstar £80,000, which was handed over in cash, between 
January and March 1998. Ultraframe say that this story is also bogus; and that in so far as money 
was provided to Northstar, it came from Mr Davies. In order to deal with this part of the case, it is 
necessary to back-track a little.  

Mr Fielding's case  

321. Mr Fielding says that he made the loan in four payments, each in cash, as follows:  

Date Amount 

27 January 1998 £10,000 

4 February 1998 £10,000 

11 February 1998 £10,000 



11 March 1998 £50,000 

Total  £80,000 

322. Mr Fielding's diary entries for 27 January 1998, 4 February 1998 and 11 February 1998 are 
all annotated "N/S 10". There is no corresponding entry for 11 March 1998. There are no written 
receipts for any of the payments.  

The return of stock and the offer for Mr Naden's sh ares  

323. The question of the return of stock by Northstar to Kesterwood loomed large in the evidence; 
not, I think because the issue was of particular importance in itself, but because it formed the 
background to Mr Fielding's claim that he agreed to buy Mr Naden's shares in Northstar.  

324. As I have said, Mr Fielding had met Mr Davies at a football match at the Reebok stadium on 
14 December 1997. On 6 December 1997 Mr Birkett had sent Mr Cooper at Kesterwood Extrusions 
Ltd a fax in which he asked a number of questions. Mr Sheffield sent a draft reply by fax on 15 
December 1997, as a discussion document. It is unsigned. Mr Birkett recalled having seen this draft. 
One copy of this document has been annotated in manuscript, which Mr Ivison recognised as being 
Mr Whitby's handwriting. Paragraph 13 of the letter stressed the need for urgent credit checks on 
customers. Mr Ivison particularly remembers the question of credit checks having been discussed at 
a meeting between Kesterwood and Northstar on 16 January 1998; although he could not recall 
whether Mr Whitby had the letter in front of him at the meeting. The draft contained two references to 
"Howard"; and, despite his denials in earlier witness statements (which in his oral evidence he 
accepted were false denials), Mr Birkett recalled having asked for them to be removed. There are, in 
the bundles, two copies of a letter in the same form, but in which the references to "Howard" have 
been replaced by references to "Jeff" (i.e. Mr Naden). One copy, annotated "copy", is unsigned. The 
other bears the signature of Ms Atherton, who worked for Mr Fielding. Mr Birkett says that he never 
received the amended version. Both the draft and the amended versions indicated that "Gary" would 
deal with the question of return of certain stock from Northstar; and both also indicate that "Gary" is 
available to discuss the matter further. The reason for the deletion of references to "Howard" was the 
DTI investigation.  

325. Mr Fielding says that he discussed the return of stock with Mr Sheffield on the following day. 
Mr Sheffield showed him the draft of the letter addressed to Mr Birkett. So far as the stock was 
concerned, the letter said:  

"Regarding the stock from Northstar, may I suggest that Jeff speaks to Gary 
regarding the financial implications." 

326. In other words, Mr Fielding says that he saw the second version of the draft. Mr Fielding 
agreed that by this time he knew that Mr Naden's title did not fit the role he was performing. He had 
also met Mr Davies at the football match on 14 December 1997 on which occasion it had been Mr 
Davies who had raised the question of a loan to Northstar, and had floated the idea of a debenture.  

327. Mr Fielding says that he sent an unsigned copy of Mr Sheffield's letter to Mr Birkett under 
cover of his own letter dated 15 December 1997. Mr Fielding's letter read:  

"With reference to your facsimile to Adrian Cooper of the 6th December 1997 I would 
enclose a copy of Jim Sheffield's response but with reference to the transfer of stock 
this has major cash-flow implications on Kesterwood Extrusions Limited. Namely 
from owing them money they now owe money. 

I agree with the principle that we are better equipped to distribute the stock but I 
reserve the right to review the funding of the transaction and would suggest that we 
re-approve the overall business plan to accommodate your latest forecasts." 



328. Mr Cooper had not carried out any stock valuation, and it was not, at that stage, known how 
much stock Northstar would return. Thus the amount of the credit to Northstar was also unknown. It 
is therefore surprising that Mr Fielding could assert that the effect of the transaction would be to turn 
Kesterwood Extrusions Ltd from a creditor to a debtor. Mr Fielding said that he was only guessing. 
Mr Fielding also agreed that there was no need for him to have sent his own letter, enclosing a copy 
of Mr Sheffield's response to the very person to whom that response had been addressed. Mr Birkett 
says that he never received Mr Fielding's letter; and that it is a forgery.  

329. Between 15 and 23 December Mr Fielding says he spoke to both Mr Naden and Mr Birkett 
and agreed to finance the return of stock. Both Mr Naden and Mr Birkett indicated that Northstar was 
struggling financially. On 22 December 1997 Mr Cooper sent a letter to Mr Birkett. The subject 
matter of this letter was a request for information; and a refusal to be invoiced for the returned stock. 
Mr Birkett accepts this letter as genuine. However, the original of this letter was one of the 
documents contained within Mr Birkett's plastic wallet of documents which, he says were given to 
him by Mr Roche in November 1998 as part of the conspiracy. There is another letter, bearing the 
same date covering the same subject-matter. It is more conciliatory in tone; and it says that "Gary" 
had requested a meeting to resolve the question of the returned stock. Mr Birkett says that this is a 
forgery; but it is not among the documents in the plastic wallet. According to Mr Fielding, it was found 
in a box of Northstar papers in April 2004. The original of the letter was examined by Dr Audrey 
Giles, a forensic document examiner. She concluded that the signature on the letter "A Cooper" was 
not Mr Cooper's genuine signature, but was a forgery. Her conclusion is not challenged. Mr Fielding 
could not explain how a forged version of Mr Cooper's signature came to be on the letter; but he 
denied having been the forger himself.  

330. Mr Fielding says that he thought over what Mr Davies had said to him at the football match 
on 14 December, and that by the end of the Christmas break he had decided to make Mr Naden an 
offer for his shares. He had decided against the debenture that Mr Davies had suggested, because 
he thought that there was more potential "upside" in acquiring the shares. The acquisition of the 
shares was not, however, something that he had raised with Mr Davies at the match on 14 
December. Mr Fielding says that he spoke to Mr Naden over Christmas and raised with him the 
possibility of lending £80,000 to Northstar. He did not mention to Mr Naden his conversation with Mr 
Davies on 14 December, because he did not think he needed to. He also says that he raised with Mr 
Naden the possibility of acquiring a 98 per cent shareholding in Northstar. Mr Fielding said that he 
knew that Mr Naden was the registered shareholder of the shares in Northstar because he had 
arranged for a company search to be carried out in late December 1997. He arranged for the search 
to be carried out to make sure that his offer was made to the right person.  

331. Mr Fielding says that he wrote to Mr Naden on 5 January 1998. The letter is headed 
"PRIVATE & CONFIDENTIAL"; and its text reads as follows:  

"RE: TRANSFER OF STOCK FROM NORTHSTAR SYSTEMS LIMITE D 

I trust you had a welcome and well earned holiday during the festive season. 

Following numerous telephone conversations with Eddie and yourself I have 
instructed Kesterwood to accept your stock, subject to checking quantities, and 
agree the value to deduct from monies that Northstar owe them. 

But, as agreed, all future business will be cash on delivery and I would urge you to 
adhere to this. 

With reference to the obvious cash-flow problems that Northstar are encountering I 
would use this letter to offer to purchase either part or all of your shares in the 
Company whereupon I could give it the necessary capital injection it obviously 
needs." 

332. Mr Fielding agreed that deliveries to Northstar were never made on "cash on delivery terms"; 
and that by January it had been agreed that Northstar would be supplied on 60 days' credit. He said 
that although his letter described the cash on delivery as "agreed", it had not in fact been agreed 
before 5 January; and that within a day or two Mr Naden had telephoned to say that Northstar would 



not be able to pay cash on delivery, to which Mr Fielding had agreed. Subsequent invoices are 
consistent with credit facilities having always been offered. The letter does not, of course, refer to 
any right of first refusal over Mr Naden's shares, as provided for by the Northstar supply agreement. 
Mr Fielding did not suggest that his offer to acquire Mr Naden's shares was the exercise of that right. 
He said it was an independent transaction.  

333. Mr Fielding said that his thinking at the time was that he would lend money to Northstar and 
that, in return, he would acquire Mr Naden's shares. The result of the transaction, if successful, 
would be that he would be repaid the amount of his loan; and would also retain the shares. He 
agreed, however, that the letter did not refer to a loan and that it might have been read as indicating 
that he would buy the shares and that, following the purchase, he would make the cash injection into 
the company. In his affidavit of August 1999 Mr Birkett said that only the last paragraph of the letter 
was a later fabrication. In his oral evidence he said that he had had no conversation with Mr Fielding 
about the return of stock; and that the entirety of the letter was a fabrication. He had, however, made 
the latter point in his witness statement of May 2002.  

334. Mr Fielding says that he spoke to Mr Naden again. He offered to provide Northstar with 
£80,000 and in return would take Mr Naden's shares in the company. He also says that he told Mr 
Naden that he would be offered a five year contract of employment, which would incorporate a 
bonus element based on the profitability of the company. He says that Mr Naden replied that that 
was very fair. He also explained that he would introduce the £80,000 at the rate of £10,000 per week 
for eight weeks. Mr Fielding says he wrote to Mr Naden again on 9 January 1998. He referred to his 
letter of 5 January and subsequent telephone conversations and to the fact that the company would 
find it difficult to operate its business through normal trading terms, and might become insolvent. He 
continued:  

"I therefore propose an injection of capital of £80,000.00 (Eighty thousand pounds) 
against which I would want to purchase your 98% share holding in the company." 

335. Mr Fielding said that by the letter he was guaranteeing Mr Naden five year's employment as 
managing director of the company, in charge of all roof fabrication. However, Mr Fielding knew, at 
the date of this letter, that Mr Naden was the managing director in name only, and that his title did 
not describe his true role. The letter ended by inviting Mr Naden to endorse one copy of the letter to 
signify his agreement. The letter did not refer to the proposal to advance the cash in instalments of 
£10,000 per week, although Mr Fielding insisted that he had made this clear to Mr Naden before he 
sent the letter. He could not explain why the letter did not refer to this. There are three versions of 
this letter. The text of each is the same, but the signatures on each are different. It appears that Mr 
Fielding signed all three copies. He put one into his file (bearing only his own signature) and sent two 
to Mr Naden. One of those was endorsed as "agreed" by both Mr Fielding and Mr Naden. Mr Birkett 
says that this letter is a forgery; and was one of the documents in the plastic wallet that Mr Roche 
gave him in November 1998. The document in Mr Birkett's plastic wallet bore "wet ink signatures". 
Mr Naden says that both the letter of 5 January and that of 7 January are genuine documents, sent 
to him at the time.  

336. Mr Fielding said that he did not speak to Mr Naden about the letter after he had sent it; but 
that Mr Naden returned an endorsed copy to him, without a covering letter or note, on about 14 
January 1998. The original of this endorsed copy with "wet ink signatures", has not been produced.  

The meeting of 16 January 1998  

337. I have already described the meeting of 16 January 1998 at which Mr Fielding was informed 
of the incorporation of Seaquest; and the letter that he says he wrote both to Mr Birkett and Mr 
Naden on that day, referring to the Northstar supply agreement and his agreement to assist in the 
cash flow of the company by the injection of capital. Mr Fielding said that Mr Naden was expecting to 
receive the first instalment of £10,000 on that day. The letter of 16 January does not refer to this 
expressly. He says that the revelation of the incorporation of Seaquest temporarily derailed the 
proposal to lend £80,000 to Northstar; and caused him to insist on entering into a supply agreement 
with Seaquest along the lines of the agreement he had made with Northstar in June of the previous 
year. He says that he made this clear to both Mr Birkett and Mr Naden in telephone conversations 
that he had with them over the weekend of 17 and 18 January. The reason underlying his insistence 



on entering into a supply agreement with Seaquest was his perception that by splitting the company, 
Northstar had been devalued; and he did not wish to lend to a devalued company. In the course of 
his conversation with Mr Naden Mr Fielding says that it was agreed that he could acquire Mr 
Naden's shareholding in Seaquest, which he understood was the same as his shareholding in 
Northstar, in return for reinstating the loan to Northstar. Mr Fielding says that he agreed with Mr 
Naden and Mr Birkett that he would prepare a draft agreement.  

The Seaquest supply agreement  

338. Mr Fielding says he wrote to Mr Naden and Mr Birkett at Seaquest on 19 January 1998. The 
letter reads:  

"Further to the numerous telephone discussions in respect of my letter dated 16 
January 1998 I now enclose a Contract of Agreement that is intended to run back to 
back with my agreement with Northstar Systems Limited. 

Please review, take advice if necessary, and make arrangements to meet me at 
Burnden Works on the 21 January to sign it." 

339. The letter included what became the Seaquest supply agreement. I deal with the details of 
this later. On 20 January, the day after Mr Fielding sent the letter and draft contract to Mr Naden and 
Mr Birkett, he says that he received a telephone call from Mr Davies. Mr Davies said that he 
understood that Mr Fielding was "not happy". Mr Fielding said that he was not; and that Mr Davies 
"could forget the £80,000 and the extended credit" unless a supply agreement with Seaquest was 
signed. Mr Davies said that Mr Fielding should leave it with him; and that he would speak to Mr 
Naden and Mr Birkett.  

340. A supply agreement bearing the date 21 January 1998 is among the papers. Although this 
agreement broadly follows the same format as the Northstar supply agreement, it had clearly been 
word processed on a different computer (not least because the "£" has not had to be added in 
manuscript). Ms Atherton, who did Mr Fielding's typing at the time, typed the Seaquest supply 
agreement.  

341. Mr Fielding says that the agreement was indeed signed at Burnden Works on 21 January. 
Three original copies of the agreement were signed. Two of them were among the documents that 
Mr Birkett says Mr Roche gave him in the plastic wallet in November 1998. The third was produced 
by Mr Fielding on disclosure. Mr Birkett says that this agreement is a forgery.  

342. It might be helpful to set out the text of the two agreements, side by side, with the changes in 
italics:  

Northstar supply agreement Seaquest supply agreement 

BACKGROUND 
A. Northstar Systems limited is looking for a partner 
to assist in the design & development of a 
conservatory roof system but does not have the capital 
to pay for the development of the u.p.v.c. products. 
B. G.J. Fielding will provide the necessary investment 
capital to develop the u.p.v.c. products from his 
Burnden Road factory complex. 
C. The investment required is in the region of 
£750,000.00 and therefore the agreement is meant to 
safeguard and act as security against G.J. Fielding's 
investment in the project. 
NOW IT IS HEREBY AGREED THAT:- 
1. G.J. Fielding will supply 4 extrusion lines at 
Burnden Works, Burnden Road, Bolton solely for the 
use of Northstar Systems Limited and their dealers. 

BACKGROUND 
A. Seaquest Systems limited is looking for a partner 
to continue assistance in the design and development 
of a conservatory roof system but does not have the 
capital to pay for the development of the U.P.V.C. 
products. 
B. G.J. Fielding will provide the necessary investment 
capital to develop the U.P.V.C. products from his 
Burnden Road factory complex. 
C. The investment required is in the region of 
£750,000.00 and therefore the agreement is meant to 
safeguard and act as security against G.J. Fielding's 
investment in the project. To date the spend of 
approximately £300,000 has been committed 
NOW IT IS HEREBY AGREED THAT:- 
1. G.J. Fielding will supply four extrusion lines at 



(Approximate cost £500,000) 
2. G.J. Fielding will part supply and develop all 
extrusion tooling for the u.p.v.c. product range of the 
conservatory roof system. (Approximate cost 
£250,000.00) 
3. All machinery and tooling referenced in 1 & 2 to be 
fully commissioned by April 1998. 
4. Northstar Systems Limited agree to offer as 
security against this investment the Intellectual 
Property Rights and Design Rights to the 
conservatory roof system. 
5. Jeffrey Naden hereby agreed not to sell his share 
holding in Northstar Systems Limited without giving 
first refusal on the purchase of those shares to G.J. 
Fielding and should G.J. Fielding not wish to 
purchase these shares during the term of the 
agreement then the agreement should pass to the new 
shareholder as the first charge over the intellectual 
property rights and the design rights to the 
conservatory system. 
6. This agreement shall be deemed to have 
commenced on the date hereof and shall continue for 
a period of five years. Either party may terminate the 
agreement at the end of this period of five years by 
serving on the other not less than one years notice. If 
no such notice is served the agreement shall continue 
thereafter until terminated by either party serving 
notice on the other not less than one years notice. 

Burnden Works, Burnden Road, Bolton solely for the 
use of Seaquest Systems Limited and their dealers. 
(Approximate cost £500,000) 
2. G.J. Fielding will part supply and develop all 
extrusion tooling for the U.P.V.C. product range of 
the conservatory roof system. (Approximate cost 
£250,000.00) 
3. All machinery and tooling referenced in 1 & 2 to be 
fully commissioned by June 1998. 
4. Seaquest Systems Limited agree to offer as security 
against this investment the Intellectual Property 
Rights and Design Rights to the conservatory roof 
system. 
5. Jeffrey Naden hereby agreed not to sell his share 
holding in Seaquest Systems Limited without giving 
first refusal on the purchase of those shares to G.J. 
Fielding and should G.J. Fielding not wish to 
purchase these shares during the term of the 
agreement then the agreement should pass to the new 
shareholder as the first charge over the intellectual 
property rights and the design rights to the 
conservatory system. 
6. This agreement shall be deemed to have 
commenced on the date hereof and shall continue for 
a period of five years. Either party may terminate the 
agreement at the end of this period of five years by 
serving on the other not less than one year's notice. If 
no such notice is served the agreement shall continue 
thereafter until terminated by either party serving 
notice on the other not less than one year's notice. 

343. This agreement is signed by Mr Naden and Mr Birkett on behalf of Seaquest; and by Mr 
Fielding (witnessed by Ms Atherton) on his own behalf.  

344. On 19 February 1998 Mr Fielding says that he had a conversation with Mr Birkett, as a result 
of which he agreed to build up stock levels to £150,000. His note of the conversation records that if it 
does not perform in line with the business plan, Northstar would assist with the funding.  

The cash is paid  

345. Mr Fielding says that he made the first payment of £10,000 in cash on 27 January 1998 at 
Burnden Works. He had been going to make the first payment on 16 January; but he says that he 
did not do so in view of the revelation that Seaquest had just been set up. He says he made the 
second one (also of £10,000 and also in cash) at Burnden Works on 4 February 1998; and the third 
(also of £10,000 and also in cash) at Burnden Works on 11 February 1998.  

346. Mr Fielding says that on 19 February 1998 he had a conversation with Mr Birkett in which he 
agreed that Kesterwood would increase its stocks of extrusions to the value of £150,000 in 
anticipation of the demand that the launch of the new system would create. He made a note of the 
conversation. Mr Birkett says that the conversation never took place, and that the note is falsified.  

347. Mr Fielding says that on 11 March he made the final cash payment of £50,000, again at 
Burnden Works. I deal with the details of all the cash payments later. 11 March 1998 was the day on 
which Northstar's driver, Mr Tony Langford, was waiting in his lorry at the Alumax plant for a load of 
aluminium to be released on receipt of cash, as a result of the withdrawal of Northstar's credit. The 
load was released when the money was transferred to Alumax.  

348. Ms Owen said that during the first few months of 1998 money started coming into the 
business in larger amounts than was usual. She remembered one cash sum of £10,000 which she 



was told, either by Mr Birkett or Mr Naden, had come from Mr Fielding. She also recalled the events 
of 11 March 1998, which I deal with in more detail later.  

Dealings between Mr Fielding and Mr Clayton  

Mr Fielding learns of Mr Clayton's loan 

349. On 17 March 1998 Mr Fielding says that he wrote to Mr Naden (at his home address). The 
letter was marked "Private and confidential". It said:  

"I refer to our agreement on the sale of the 98% share holding in both Northstar 
Systems Limited and Seaquest Systems Limited and would confirm that the capital 
injection of £80,000 is now in place. 

Please endorse both copies of this letter as confirmation that ownership of these 
shares has been relinquished by yourself and that you have passed the ownership 
of the shares to myself." 

350. The letter had a space for signature by both Mr Fielding and Mr Naden. One copy of it is 
signed by both Mr Naden and Mr Fielding; and two copies by Mr Fielding alone. The circumstances 
in which Mr Fielding says that the letter came to be signed by Mr Naden are as follows. Mr Fielding 
was away on holiday until 25 March; and on his return he realised that Mr Naden had not returned 
an endorsed copy of the letter. He tried to telephone Mr Naden three or four times at Groby Road, 
without success. So on Good Friday, 10 April, he telephoned Mr Naden at home. He had still not 
received the endorsed letter. Mr Naden apologised for not having returned Mr Fielding's calls. He did 
not say that he had already put the letter in the post; and Mr Fielding assumed that he still had it in 
his possession. He said that he would forward the letter to Mr Fielding. Mr Naden then revealed that 
he had been forced to borrow money from Mr Clayton at the beginning of January, and that he had 
given Mr Clayton the share certificates as a temporary measure. Mr Fielding protested that Mr 
Naden had asked him to lend Northstar the money, but Mr Naden said that because there had been 
a falling out on 16 January, he had resorted to Mr Clayton. Mr Fielding thought that Mr Naden had 
told him that the amount of Mr Clayton's loan was £20,000. Mr Fielding said that he assumed that 
the shares that Mr Clayton had were the Seaquest shares as well as the Northstar shares, even 
though Northstar was the only trading company at the time. Mr Naden also told him that Mr Clayton 
had been repaid. Mr Naden did not, however, tell Mr Fielding the source of the funds from which Mr 
Clayton had been repaid. Mr Fielding then told Mr Naden that he had to get Mr Clayton to return the 
share certificates. However, he also asked Mr Naden for Mr Clayton's home telephone number; 
which Mr Naden gave him.  

351. Mr Fielding then telephoned Mr Clayton on the same day. He introduced himself to Mr 
Clayton and said that he was the owner of the company that was supplying extrusions to Northstar 
and Seaquest; that he had lent some money to Northstar and Seaquest and thought that he had got 
the shares as a benefit for that loan. He had the impression that Mr Clayton had not by then spoken 
to Mr Naden. Mr Clayton said that he had not been paid his money back. This, of course, was 
directly contrary to what Mr Fielding says that Mr Naden had just told him. Mr Fielding told Mr 
Clayton that Mr Naden had said that he had been repaid; but Mr Clayton repeated that he had not. 
Mr Fielding did not ask, and Mr Clayton did not say, what shares he was holding as security. Mr 
Fielding said that he left it with Mr Clayton that he would make sure that Mr Naden "got his £20,000 
back to him". This is a puzzling response, since Mr Fielding, as he accepted, had no way of knowing 
which of Mr Naden and Mr Clayton was correct. Mr Fielding said that he was concerned about the 
two conflicting versions of events, but not worried. He also said that he told Mr Clayton that he would 
send him a letter to sign in which he was to accept that he had no claim on the shares. Mr Clayton 
said that that would be no problem once he had had his money back. Mr Fielding tried to telephone 
Mr Naden again, but got no reply. So he drafted letters to Mr Naden and Mr Clayton that same day, 
although they were not typed until the following Tuesday, 14 April.  

352. Mr Clayton recalled that Mr Fielding telephoned him on Good Friday. He was at home, but 
he was busy building an extension. He had never heard of Mr Fielding. Mr Fielding introduced 
himself and said that he had lent money to Northstar and that the shares belonged to him. Mr 
Clayton did not think that Mr Fielding mentioned Seaquest, which Mr Clayton had never heard of. Mr 



Clayton told Mr Fielding that he had not been repaid his own loan; a statement which he accepts 
was a lie.  

353. In the letter to Mr Naden, Mr Fielding referred to his letter of 17 March and said that that 
letter was to "cover" Seaquest, because the agreement of 9 January only covered Northstar. He 
continued:  

"After wasting several hours on the telephone during the last three weeks trying to 
contact you, I was totally astonished when I finally made contact with you on Good 
Friday to be told that Alan Clayton had got the shares as a "temporary measure". 

I have made telephone contact with Alan Clayton and he explained that he had the 
shares as security against £20,000 that he lent to Northstar in January of this year. 
The shares in Northstar Systems Ltd were offered by yourself in breach of our 
contract of agreement dated 20th June 1997. If the transfer of the Seaquest Systems 
Ltd shares postdated our agreement of 21st January 1998, then that contract has 
also been breached." 

354. The letter continued by saying that Mr Clayton had said that he "only wants the return of his 
loan whereupon he will transfer the shares" into Mr Fielding's name. Mr Fielding said that he would 
deal with Mr Clayton direct. The letter concluded with a postscript:  

"PLUS PAY HIM HIS MONEY! Any problems with this, then ring me." 

355. The postscript does not refer to the fact that Mr Naden had told Mr Fielding that Mr Clayton 
had actually been repaid; and appears to accept Mr Clayton's version at face value. Mr Fielding says 
that he wrote a letter to Mr Clayton, also dated 14 April. The letter was captioned "98% shareholding 
in Northstar Systems Ltd and Seaquest Systems Ltd". In the letter Mr Fielding said:  

"I refer to our recent telephone conversation and would now hope that Jeff Naden 
has informed you that the shares in the above Companies actually belong to myself. 

I have also asked Jeff to return the loan against which you hold the shares as 
security. Jeff was in breach of agreement I had with him when he gave you the 
shares so your real ownership was actually in dispute. 

Nevertheless, and in order to tie up loose ends, I would ask you to endorse the 
agreement below transferring the shares into my name once you have had the 
return of your £20,000. Also, please forward the share certificates that you have. 

ALAN CLAYTON HEREBY AGREES to the transfer of his 98% shareholding in 
Northstar Systems Limited and 98% shareholding in Seaquest Systems Limited to 
G.J. FIELDING on the date stated below." 

356. Again this letter assumes that Mr Clayton's version of events is correct, and that Mr Naden 
had been wrong in saying that Mr Clayton had been repaid.  

357. Mr Fielding says that on 2 May 1998 he met Mr Davies at another football match in Bolton. 
Mr Davies was at Dearward's corporate hospitality table by invitation. Ms Owen and Mrs Fielding 
were also among the party. Although they did not sit together during the game, they had a drink in 
the bar afterwards. Mr Davies and Mr Fielding had at least one private conversation on that 
occasion. Mr Davies told Mr Fielding that Northstar owed him £100,000. Mr Fielding was not 
surprised. Mr Fielding said that he, too, was owed a lot of money by Northstar. But he said to Mr 
Davies that he would see what he could do when he got the company on its feet; that is to say to pay 
off Mr Davies. According to Mr Fielding, Mr Davies was unhappy about the deal over the shares that 
Mr Fielding had made with Mr Naden in January. Mr Fielding did not suggest that Mr Davies made 
any reference to either of the Northstar supply agreement or the Seaquest supply agreement. Mr 
Fielding brought up the subject of Mr Clayton; and asked Mr Davies if he could get Mr Clayton to 
sign the letter that he had already sent him. Mr Davies told Mr Fielding to leave it with him. Mr 



Fielding said in his oral evidence that he asked Mr Davies to intervene because he thought that he 
might have "some better influence" with Mr Clayton. However, he said that he did not know what 
connection there was between Mr Davies and Mr Clayton. On the same occasion Mrs Fielding 
invited Mr Davies and Ms Owen to another corporate hospitality event at Royal Ascot; but in the 
event they did not come. Mr Clayton said that he did not have any dealings with Mr Davies about the 
letter.  

The signing and dating of the agreement between Mr Fielding and Mr Clayton 

358. The letter of 14 April 1998 recording Mr Clayton's agreement to transfer the shares in 
Northstar and Seaquest is apparently signed by Mr Clayton and dated 5 May 1998. "5th" and "May" 
are in manuscript, in Mr Fielding's writing. Mr Clayton's signature is witnessed by Mr Duncan 
Bennett, who was Bespoke Windows' Technical Manager at the time. Although I deal with Mr 
Bennett's evidence in more detail later, it is sufficient to record at this stage that his evidence at trial 
was that he witnessed the signing of this agreement in November 1998. Mr Fielding and Mr Clayton 
say that Mr Bennett has confused two events; and that what he remembers in November 1998 is the 
signing of the stock transfer forms themselves, which it is accepted were signed in November 1998 
and back-dated to May.  

359. In his affidavit of January 1999 Mr Fielding said that Mr Clayton "signed and returned a copy 
of my letter dated 14 April 1998 on 5 May 1998". In paragraph 81 of his witness statement of 22 
January 2000 Mr Fielding said that he had "obtained the signed agreement of Mr Clayton on 5 May." 
In his witness statement of 18 February 2000 Mr Fielding said that he inserted the date "5 May 1998" 
on the letter because that was the day on which he received the signed letter back from Mr Clayton 
and "I considered that date to be the date of my agreement with Mr Clayton". However, 5 May 1998 
was a Bank Holiday; and so Mr Fielding could not have received a letter from Mr Clayton on that 
day, because there was no post. He now says that he believes that he received Mr Clayton's signed 
copy of the letter on 6 May and himself dated it 5 May on the basis that that must have been the date 
when Mr Clayton signed and posted it.  

360. Mr Clayton says that he signed and returned the share transfer forms, receipt of which was 
acknowledged by a letter from Mr Fielding dated 8 May 1998. It thanked him for returning an 
endorsed copy of Mr Fielding's letter of 14 April. The same letter pointed out that the share 
certificates themselves had not been enclosed. Ultraframe say that the letter is a forgery. Mr Fielding 
says that he sent a letter dated 20 May, referring to his letter of 8 May, chasing the share certificates. 
Ultraframe say that this letter is also a forgery. Mr Fielding and Mr Clayton signed a letter dated 1 
June 1998, the text of which reads:  

"Dear Alan, 

RE: SHARE CERTIFICATES FOR NORTHSTAR SYSTEMS LIMITED AND 
SEAQUEST SYSTEMS LIMITED 

I confirm that you have lost the Share Certificates for the above companies. 

Please sign one copy of this letter in confirmation of your agreement that should you 
find them, they are null and void." 

361. The letter is signed by Mr Fielding and counter-signed by Mr Clayton under the heading: 
"Agreed that share certificates are null and void". Ultraframe say that this letter is also a forgery. It 
will be observed that this letter does not refer to previous correspondence; and does not indicate the 
circumstances in which Mr Clayton came to have the share certificates.  

362. Mr Birkett said that the invention of Mr Fielding's loan came about after Mr Clayton had got 
cold feet about saying that he had lent Northstar £70,000. In his witness statement he said that "we" 
then decided that "we" would say that the £70,000 had come from Mr Fielding. In cross-examination 
on Day 12 he said that the "we" had to be himself and Mr Naden. But on Day 13 he said that the only 
person who could have given him that information was Mr Roche. Mr Clayton says that he has never 
heard the suggestion that he should say he lent Northstar £70,000; and denies Mr Birkett's account.  



Mr Fielding pays £30,000 to Mr Davies  

363. Mr Fielding says that in the third week of May 1998 he met Mr Davies at TGI Fridays in Sale. 
Mr Davies had rung him to say that he needed money, as he was going out of the country. He again 
mentioned that Northstar owed him £100,000. Mr Davies was pressurising Mr Fielding to see if he 
could get money off him. He asked Mr Fielding whether he had any US dollars. Mr Fielding said no. 
Mr Fielding said that he could get Mr Davies £25,000 in cash. Mr Fielding says that although he 
suspected that there would be no paperwork supporting Mr Davies' claim to be owed £100,000, he 
was willing to pay him in order to get rid of him. They agreed to meet a few days later. By the time of 
the telephone call Mr Fielding had received the signed letter from Mr Clayton agreeing to the share 
transfer; and he was pleased about that. They met at TGI Fridays. Mr Fielding had taken £30,000 
with him in cash, which he had removed from his safe at home. He did not tell his wife that he was 
going to make this payment to Mr Davies. Mr Fielding says that Mr Davies told him that he had had 
enough and was going to Texas to start a new business. After about 45 minutes, during which Mr 
Davies did most of the talking, the two men went out to the car park, and Mr Fielding handed over 
the cash which he had left in the boot of his car. He did not ask for or receive a receipt.  

Ultraframe's attack on Mr Fielding's case  

Other cash payments by Mr Fielding 

364. Ultraframe say that Mr Fielding could not have made the cash payments he claimed to have 
made because he did not have enough money at the time. Contrary to Mr Fielding's case, they say 
that he was short of money. I deal with this in more detail later.  

The accounting records 

365. Mr Hall examined Northstar's accounting records to see whether they were consistent with 
Mr Fielding's claim to have lent Northstar £80,000. He concluded that they were not. I deal with the 
accounting records in more detail later.  

Mr Birkett's evidence 

366. Mr Birkett said that the original plan was to pretend that Mr Clayton had lent Northstar 
£70,000. When Mr Clayton got cold feet about going along with this story, it was changed to say that 
Mr Fielding had lent the £70,000. This was some time in early November 1998. However, by 20 
November 1998 Mr Birkett and his co-conspirators agreed the false story that Mr Fielding had 
invested £80,000 into Northstar between January and March 1998 as a way of Mr Fielding being 
able to acquire the shares before the trustee obtained the injunctions in June 1998 prohibiting further 
transfers of the shares.  

Mr Ivison's evidence 

367. In his witness statement Mr Ivison said that from the time that he joined Northstar (in October 
1997) until April/May 1998 when rumours began to circulate, he did not believe that "there might be 
any external provider of support for Northstar". But in his oral evidence he accepted that his 
knowledge of Northstar's finances was such that he would not have known whether or not there was 
an external provider of support.  

Mr Gray's evidence  

368. Mr Gray said that he became aware at the end of 1997 or early in 1998 that Mr Fielding had 
"put substantial cash into Northstar". He did not know how much. He said that he had been told this 
by Mr Fielding.  

Mr Shaw's evidence  

369. Mr Shaw recalled that some time in 1998 he was having a smoke outside at Burnden Works 
when he and Mr Fielding had a chat. He said that Mr Fielding expressed concern about Northstar's 



finances and Kesterwood's finances. Mr Fielding said that Northstar wanted £250,000 of which he 
had already given them £80,000. Mr Shaw was unable to say whether this conversation took place 
before he was laid off in February 1998 or after his return in July 1998. However, since the question 
of making £250,000 available to Northstar did not arise until after February 1998, it must have been 
after his return in July.  

Mr Hindley's evidence  

370. In his witness statement of January 2000, Mr Hindley said that Mr Fielding introduced him to 
Northstar and Seaquest: "two companies that he had invested in". He said that Mr Fielding told him, 
at that stage, that he owned both companies. In his witness statement of October 2004 Mr Hindley 
said that he first heard of Northstar and Seaquest in October 1998 when he received a telephone 
call from Mr Sheffield saying that Mr Fielding "was looking at investing in these companies" and 
wanted Mr Hindley to look at their accounts.  

DEARWARD AND DEARWARD PROFILES  

Introductory  
Dearward 

371. Dearward was the successor to Kilohurst Plastic Processors Ltd, having changed its name in 
August 1995. As I have said its principal business was the manufacture of cardboard cores. 
However, on 30 June 1997 it acquired an extrusion machine, although the machine was actually 
used by Kesterwood. Mr Fielding routed some of his earnings from quantity surveying through 
Dearward in an attempt to make the company look more profitable than it really was.  

Dearward Profiles 

372. Dearward Profiles Ltd was incorporated on 21 May 1998, but did not begin trading until July. 
The intention was for Dearward Profiles to be the "customer-facing entity" although Kesterwood 
Extrusions would continue to manufacture the product. One of the issues that arose in the course of 
the trial was how the two Dearward companies came to be involved in arrangements for the supply 
of uPVC extrusions. The main significance of this issue seemed to me to relate to the truthfulness of 
answers that Mr Fielding subsequently gave to questions raised by the trustees. Mr Fielding's 
evidence was that Dearward was a highly successful company; and he was not prepared to allow it 
to become involved with a high risk enterprise such as the exploitation of the roof system. Ultraframe 
say that Dearward Profiles was incorporated in order to take over the business of Kesterwood 
Extrusions and, ultimately, the business of Seaquest as well.  

373. Later in the year Dearward Profiles also began to carry out laminating extrusions, which was 
not a business that Northstar ever engaged in. That was a decision made by Mr Fielding. I deal with 
the acquisition of these machines later in this judgment.  

The meeting of 16 January 1998  

374. Mr Fielding said that the question of Dearward becoming the supplier of uPVC extrusions 
was not discussed during that part of the meeting on 16 January that he attended. However, the 
agenda for the meeting included at item 2 a proposal that dealers should sign up and buy direct from 
Kesterwood. On one version of the agenda, the name "Kesterwood" has been struck out and 
replaced with "Dearward".  

375. Mr Fielding (who was not present throughout the meeting) said that there was no question of 
Dearward becoming involved in the supply of extrusions to Seaquest's dealers. However, in March 
1998 Mr Hacking, apparently on Mr Birkett's instructions, drafted a supply agreement to be entered 
into between Northstar and Dearward, under which Dearward was to supply extrusions to Northstar. 
Mr Fielding could not explain how this agreement came to be drafted. It is, however, fair to say that it 
was never executed. Mr Fielding also pointed out, correctly, that by March 1998 the operating 
company was Seaquest rather than Northstar.  



MR FIELDING TAKES DEBENTURES OVER NORTHSTAR AND SEA QUEST 

The laminating machines  

The Northstar order 

376. At the Glassex exhibition in March 1998 Mr Davies, purporting to act on behalf of Northstar, 
had agreed to buy two Spanish laminating machines, and a German bulk melter. The aggregate cost 
of these machines was £97,500 plus VAT. He confirmed the order on 29 April 1998. Although the 
overall price is not broken down, I infer from other documents that the cost of the two laminating 
machines was £50,000. A deposit of 30 per cent was due immediately; with the remaining balance 
being due in two stages, 60 per cent on delivery and the remaining 10 per cent 30 days thereafter. 
On the following day it appears that Northstar entered into an agreement with a manufacturer of 
adhesive under which it agreed to buy 25 tonnes of adhesive a year, in return for which the 
manufacturer agreed to make the two laminating machines available to Northstar at no cost. The 
agreement stated that the cost of those two machines was £50,000. Thus Northstar had to find the 
balance needed for the German bulk melter. By July, however, the supplier of the machines had 
been unable to establish a delivery address; and Mr Davies had apparently left the company. Mr 
Birkett appears to have lain low, even to the extent of arranging a meeting and not turning up. He 
also claimed that the two machines had been cancelled. It does not appear that they had been. 
Since the meeting that Mr Birkett arranged was due to take place at Burnden Works on 27 July, Mr 
Fielding became involved. He offered to attend a meeting and gave a number of dates in August and 
September when he would be available.  

377. Mr Fielding says that despite the fact that he was the owner of 98 per cent of the shares in 
Northstar as a result of his agreement with Mr Naden in January 1998, he was unaware of the order 
of the two machines until he became involved in July.  

Mr Fielding's negotiations and the eventual deal 

378. Mr Fielding was unwilling to advance any money to Northstar to enable it to buy the 
machines. Instead, at the end of July 1998 he reached an agreement with the seller of the machines, 
that Dearward Profiles would take on what had been Northstar's liability. So Dearward Profiles 
entered into the contract with the adhesive manufacturer in place of Northstar; and raised the finance 
necessary to pay the balance. Thereafter, Dearward Profiles charged Northstar for laminating 
aluminium extrusions, but it is not suggested that Dearward Profiles's charges were excessive in any 
way.  

Tooling  

379. On 12 June 1998 Mr Cooper says that he wrote to Mr Read at Northstar. The letter reads:  

"Further to our meeting last Friday with Gary, we discussed new tooling for your best 
running products. 

After speaking to Sam Harris we propose to use a 18" Long Dry Vac Calibrator for 
each of the sections below. This will enable us to achieve better output, extra 
cooling and more of a consistent product. 

The prices for tools only are as follows: 

KOGBC – ogee bottom cap 

New 18" Dry Vac Calibrator £3400 

KVC- Victorian Cap 

New 18" Dry Vac Calibrator £3750 



KTC- Transom Cap 

New 18" Dry Vac Calibrator £3750 

KOGEB – Eaves Beam Cover 

New 18" Dry Vac Calibrator £4100 

The cost of the new Calibrators will be funded by Kesterwood Extrusions and upon 
completion of the commissioning of new tools we will agree a development cost to 
be amortised." 

380. On 11 September 1998 Mr Cooper sent a memo to Mr Fielding and Mr Sheffield. It referred 
to a meeting with Mr Read at Northstar and continued:  

"During our meeting with Martin we discussed the various problems we have with 
numerous tools. 

We have highlighted 5 tools and are awaiting prices and lead times back from Sam 
Harris. 

They are the following sections. 

KTC – 2nd biggest moving item. 

New Die & Stainless Steel Dry vac former required 

(18" approx in length required) 

KWC- New Stainless Steel Dry Vac former required 

(18" approx in length required) 

KVC - New Die & Stainless Steel Dry vac former required 

(18" approx in [length] required) 

KOGBC - New Die & Stainless Steel Dry vac former required 

(18" approx in length required) 

KLOGBC – Martin is working on a new design for this section. On present tooling we 
require a new front plate to remove Pips. Sam Harris to action this urgently. Tooling 
to be sent to Sam's as soon as possible. 

Once Sam has quoted prices back a letter will be forwarded to Martin confirming 
prices." 

381. Ultraframe say that the letter dated 12 June 1998 is a fabrication. They say that there is a 
considerable overlap between the components referred to in the letter and those referred to in the 
memo of 11 September. If, in September 1998, Kesterwood were still awaiting prices for these tools 
from Sam Harris, how could Mr Cooper have quoted prices for the self-same tools back in June? 
Moreover, Mr Read said that he never discussed tooling with Mr Fielding (contrary to the reference 
in the letter of 12 June to "our meeting with Gary"); and that specific tools were not discussed until 
September. He had no recollection of any meeting about tooling in June. Thus Ultraframe say that 
the letter dated 12 June is a later fabrication put before Mr Cooper for signature. These allegations 



were put to Mr Cooper; but he maintained that he was the author of the letter of 12 June; and that he 
wrote it on the date that it bore.  

Mr Roche and the new investors  

382. An examination of Mr Roche's computer revealed a number of documents kept in the so-
called "Maximiser" file. This is a program that is part diary, part personal organiser and part word 
processor.  

383. During the summer of 1998 Mr Roche said that it became clear that Northstar needed new 
investment. He thought that there might be three potential sources of backing: banks, individual 
investors, and suppliers.  

Mr Roche's business plan 

384. In August 1998 Mr Roche produced a draft business plan for Northstar entitled the "Orpheos 
Project" (because Orpheos returned from the underworld). In describing the background, Mr Roche 
stated in the draft:  

"The company had a capital investment by way of a £70,000 loan in January of 
1998, and the seed capital was [originally] placed by the designer of the SYS-1 
system which the company manufactures." 

385. The report also stated that although Northstar had assigned its intellectual property rights to 
Seaquest it had "itself funded the R & D and tooling costs"; and that Northstar had "few borrowings". 
The final version, produced a couple of weeks later, said:  

"The company had a capital investment by way of a £70,000 loan in January of 
1998, and the seed capital was [originally] placed by the designer of the "The 
Quickfit System 1" system which the company manufactures. This loan is now 
reduced to some £58,000." 

386. The comment relating to the funding of tooling costs remained in the final version; as did the 
comment about few borrowings. The designer of the system was Mr Davies. Ultraframe say that this 
shows that the cash introduced to Northstar in early 1998 came from Mr Davies; and that Mr Roche's 
business plan is quite inconsistent with a loan from Mr Clayton or, for that matter, a loan from Mr 
Fielding. Mr Roche did not of course begin working for Northstar until April 1998. He said that he 
produced the business plan with information given to him by Mr Birkett. The business plan does not 
mention Mr Fielding. Mr Roche said that at the time he prepared it he did not know that Mr Fielding 
owned the shares in Northstar and Seaquest. He knew that there had been a loan to Northstar, 
because "that is reflected in the books". But he did not know the identity of the lender. No one 
suggested to Mr Roche in the summer of 1998 that Mr Fielding had already lent money to Northstar.  

387. Mr Roche and Mr Ivison contacted banks, but without success. Mr Roche himself 
approached Mr Alan Fieldsend. Mr Fieldsend was an acquaintance and drinking companion of Mr 
Roche who had backed one of Mr Roche's previous business ventures. According to Mr Roche there 
were two possibilities so far as Mr Fieldsend was concerned. One was to invest in Northstar itself. 
But Mr Fieldsend dismissed this out of hand once he was told about the litigation with Ultraframe. 
The other was to get Mr Fieldsend to buy the premises at Groby Road. This was of more interest to 
Mr Fieldsend, but it came to nothing. Mr Roche said that he asked Mr Naden and Mr Birkett if they 
had money to invest; but neither did. No one thought to ask Mr Clayton if he was prepared to invest. 
Nor did anyone approach Mr Fielding personally. Mr Roche said that he was under the impression 
that Kesterwood was giving financial support to Northstar. What he meant by that was that 
Kesterwood was extending longer than usual credit to Northstar. He did not suggest that he thought 
that Kesterwood had actually lent Northstar money.  

The state of the account between Northstar and Kest erwood  



388. As I have said, Mr Sheffield wrote to Mr Birkett in early August 1998 complaining about 
indebtedness; and saying that no more deliveries would be made until the financial situation had 
been resolved. The letter said that at the end of July "the overall position between Northstar dealers 
and Northstar stock is £250,000, a fact which seemed to take Jeff by surprise." Mr Birkett said that 
he recalled discussions about stock levels at about this time. However, he said that the figure of 
£250,000 could not be correct, because as a result of the "mill direct" scheme, the stock was 
Kesterwood's rather than Northstar's. This misstatement of the position, and the fact that the letter 
ended up in his plastic wallet, led him to conclude that it was a forgery. He did, however, think that 
he might have received a letter in similar terms at about this time. Mr Birkett also agreed that in the 
summer of 1998 Northstar was building up a substantial debt to Kesterwood and that Kesterwood 
were concerned that the level of debt was not being reduced. I find that the letter was genuine.  

389. A meeting took place on 3 September 1998 at Burnden Works. This meeting was attended 
by Messrs Birkett, Roche and Read on behalf of Northstar and Mr Fielding and Mr Sheffield on 
behalf of Kesterwood. The first item on the agenda was the "current situation regarding the financial 
liability" between Northstar and Kesterwood. Unusually, there are no minutes of this meeting. Mr 
Fielding's account of the meeting was as follows:  

i) The level of debt owed by Northstar to Kesterwood Extrusions had grown to an 
unacceptable level (£70,000) and he and Mr Sheffield asked for a repayment plan. Messrs 
Birkett and Roche agreed to provide one. 

ii) Mr Ivison was chasing dealers, but was struggling. Mr Fielding expressed concern that 
Kesterwood Extrusions' stock level was at about £180,000-worth, which would take three to 
four months to move. 

iii) Mr Fielding agreed to fund the tooling and commissioning costs for Mr Read's proposed 
design changes; 

iv) Mr Fielding told Mr Birkett that he would be prepared to buy the two laminating machines 
that Northstar had ordered; and told them that he had offered a job to Mr Williams with 
Dearward Profiles; 

v) Mr Birkett reported that the trustees were trying to prove that Mr Davies owned the shares 
in Northstar and Seaquest; but it was agreed that they were just carrying out a "fishing 
expedition" and that it was not serious. 

390. With the exception of the point about tooling, Mr Birkett agreed that this account was a fair 
reflection of the meeting. Neither Mr Birkett nor Mr Fielding could recall whether the question of a 
debenture was raised at this meeting. Mr Birkett, however, accepted that by this time commissions 
due from Dearward Profiles to Seaquest were being set off against debts owed by Northstar to 
Kesterwood Extrusions; and that this was discussed at the meeting. This was Mr Roche's first 
contact with Mr Fielding. Mr Fielding struck him as a man who asked sensible questions. Mr Roche 
did not recall any indication at the meeting that Mr Fielding had already lent money to Northstar; or 
that he was the owner of the shares. There was no mention of any supply agreement with Northstar 
or Seaquest. He did, however, recall that it was said that Kesterwood had supported Northstar by 
giving it extended credit. Mr Roche did not form the impression that Mr Fielding was an existing 
investor in Northstar.  

391. On 7 September 1998 Mr Sheffield wrote to Mr Birkett at Seaquest. The letter reads:  

"Re:- Tooling and trialling of U.P.V.C. Extrusions 

I refer to the tooling and trialling that Kesterwood Extrusions Limited have 
undertaken on your behalf during the last twelve months and I would confirm that 
Dearward [Profiles] Limited have now purchased the asset from Kesterwood 
Extrusions Limited." 



392. The period of twelve months referred to in the letter would tie in with the Northstar supply 
agreement of June 1997 which envisaged that the machines would be up and running by April 1998. 
However, this letter assumes (as the Northstar supply agreement does not) that Northstar would be 
liable to pay for the cost of tooling and trialling. In addition, the Northstar supply agreement was 
made with Mr Fielding personally, rather than with Kesterwood (or Kesterwood Extrusions). In his 
oral evidence Mr Birkett accepted, after some hesitation, that he received this letter on or about the 
date that it was written; and that he did not query its contents at the time. It is not a document which 
made its way into Mr Birkett's plastic wallet; and Mr Birkett agreed that it was not one of the 
documents that were fabricated in November 1998. However, nothing seems to have come of the 
suggestion that Dearward Profiles had bought a debt due from Seaquest to Kesterwood Extrusions. 
Ultraframe say that this was the beginning of the plan to provide a false justification for the grant of 
debentures, and shows that the conspirators were looking around for possible pegs on which to 
hang the grant.  

393. On 11 September 1998 Mr Cooper wrote an internal memorandum in which he said that 
prices for various tools were still awaited from Sam Harris. The tools in question were the same tools 
for which prices had been quoted to Northstar back in June.  

394. A further meeting took place on 16 September at Burnden Works. Messrs Birkett, Naden, 
Roche and Read attended on behalf of Northstar; and Messrs Fielding, Sheffield and Williams on 
behalf of Kesterwood. Once again, the first item on the agenda was the "current situation regarding 
the financial liability" between Northstar and Kesterwood. Notes of the meeting made by Mr Williams 
(who had just joined Kesterwood) recorded that a debenture was being "raised in lieu of monies 
owed to Kesterwood by Northstar" and that Mr Fielding was "revising financing". This particular note 
was a record of something that Mr Roche said. Mr Roche also proposed a payment plan for reducing 
the current liability of £112,000. This involved setting off commission owed by Kesterwood to 
Seaquest against the debt owed by Northstar to Kesterwood. This was much the same arrangement 
as Mr Birkett had proposed to Alumax a couple of months earlier. In addition Mr Roche proposed 
that Northstar would discharge its indebtedness at the rate of £2,000 per week. When aggregated 
with the commission being set off, this would clear the debt within 6 to 7 months. The set off was an 
integral part of the repayment plan. Mr Birkett thought that it was a sensible thing to reduce the debt, 
not least because it would avoid friction with Kesterwood Extrusions over the supply of product. Mr 
Birkett agreed that the question of a debenture was raised at this meeting. In his written evidence he 
said that it was he who raised the question. However, in cross-examination he agreed that it was in 
fact Mr Roche who did so; that he did not know what a debenture was; and that Mr Roche had to 
explain to him (either at the meeting itself or shortly afterwards) that it was "like a mortgage on the 
company". When I asked him to clarify his evidence, he said that although he did not know what a 
debenture was, it was indeed he, rather than Mr Roche, who proposed the debenture. He did so 
because Mr Davies had told him to. One of the pressing problems that was facing Northstar at the 
time was the need to pay Ultraframe's costs of the application for summary judgment in the patent 
action. Mr Birkett was inclined to agree that it was at this meeting that Mr Fielding was told about 
Northstar's liability for costs in the sum of some £70,000. Mr Birkett thought that it was at this point 
that they asked Mr Fielding to lend Northstar £70,000. Mr Fielding did not agree to the debenture 
straight away, but said that he would think about it. Mr Read recalled being at a meeting at which the 
question of a debenture was raised. He was unsure of the date, but thought that it was in 
September. He thought that it was Mr Roche who raised the subject; and discussed it with Mr Birkett 
and Mr Naden "as a way of raising much needed monies". Mr Read had no knowledge of Mr Davies' 
having proposed a debenture. Mr Roche emphatically denied that the idea of a debenture emanated 
from Mr Davies; or that it was proposed with Mr Davies' knowledge and approval. It was his own 
idea. He said that at this stage he was unaware of any charge that Mr Fielding might have had over 
any of the assets of Northstar or Seaquest; and thought that they were free to be included in a 
debenture. Mr Read, who attended some of these meetings, said that from his perspective the idea 
of a debenture was that of Mr Roche; and was not an instruction from Mr Davies. I do not accept Mr 
Birkett's evidence that it was he who proposed the debenture. It is implausible that he did so without 
knowing what a debenture was. I find that the debenture was proposed by Mr Roche and was, at 
that stage, simply a bright idea of his. It seems that at the meeting, although the question of a 
debenture was raised, it was not at all clear to whom it would be granted. It was recognised that 
Northstar was, once again, in need of money.  

395. During the course of the meeting Mr Davies telephoned and asked to speak to Mr Birkett. Mr 
Davies was still in the USA. The fact that Mr Davies telephoned Mr Birkett at Burnden Works rather 



than at Groby Road was something that Ultraframe relied on as showing that some sort of 
conspiracy was already in place. But Mr Birkett said that he assumed that Mr Davies had telephoned 
Groby Road first, and was told where Mr Birkett was. Mr Davies also asked to speak to Mr Fielding. 
Mr Fielding said that, unusually, he rather than Mr Davies did most of the talking. He suspected that 
Mr Davies would be wanting more money from him "i.e. the rest of his £100,000". This was a 
reference back to the sum that Mr Davies had claimed in May that Northstar owed him. So Mr 
Fielding complained about the poor state of the company. But he said that he did ask Mr Davies 
what the position was about the shares; and that Mr Davies replied that he did not own them, but 
that they were either owned by Mr Naden or Mr Clayton. The conversation ended with Mr Davies 
wishing Mr Fielding good luck.  

396. On the way back from the meeting Mr Roche explained to Mr Naden and Mr Birkett what a 
debenture was; and he told them that if they went to a bank to raise money, the bank would not only 
want a debenture over the company, but charges on their homes as well. The debenture was, 
therefore, a better way of raising money. Mr Birkett and Mr Naden agreed with the idea of a 
debenture.  

397. At the end of the meeting on 16 September Mr Birkett and Mr Roche had asked Mr Fielding 
for a private meeting; and this took place two days later on 18 September at Burnden Works. At this 
meeting Mr Fielding offered to finance the outstanding Northstar balance owing to Kesterwood to 
assist with cash-flow problems. Mr Birkett thought that it was possible that, if he had not asked 
already at the meeting on 16 September, it was at this meeting that he asked Mr Fielding to lend 
Northstar £70,000.  

398. However, in the meantime, on 17 September, Mr Roche had contacted his own solicitor, who 
opened a file in the name of Seaquest. The file indicated that the task in hand was the preparation of 
debentures.  

399. On 2 October Mr Williams wrote to Mr Birkett at Seaquest. He said that he had just joined 
Dearward Profiles Ltd and, having familiarised himself with its accounts, had noted that the 
company's assets included a value in excess of £70,000 "against modifying and improving tooling on 
the Seaquest Conservatory Roof System". He concluded that:  

"… in order to protect our investment I would insist on us having a debenture against 
the assets of Seaquest Limited which I understand includes the intellectual property 
rights of the system for a figure to be agreed upon completion of the trialling." 

400. Mr Birkett replied on 7 October to the effect that a debenture had already been agreed with 
Mr Sheffield. He said that he wrote this letter himself, without instructions from anyone, although Mr 
Roche said that he and Mr Birkett had discussed Mr Williams' letter. Mr Birkett accepted that the 
dates on Mr Williams' letter and his own reply were accurate; but said that both these letters were 
"part of the plan". He suggested that Mr Sheffield's letter of 7 September was also part of the plan. 
The plan in question, according to Mr Birkett's witness statement, was a plan to "set up a debenture" 
in Mr Fielding's favour. He said that this is something for which Mr Davies had given instructions in 
early September and to which he had agreed, on Mr Davies' instructions in September. At this stage, 
according to Mr Birkett, Mr Davies' instructions were to "give Mr Fielding debentures to give him 
extra protection". However, Mr Birkett's evidence in cross-examination about why he did not query 
this letter (and Mr Sheffield's letter of 7 September) at the time was, to my mind, confused and 
unconvincing. Moreover, if these letters had been part of "the plan", the plan must have ante-dated 
the pub meetings, at which Mr Birkett said that the plan was announced. Mr Sheffield said that he did 
not agree any debenture with Mr Birkett. He said that although he had been present when a 
debenture was discussed, he played no part in its agreement.  

401. On 9 October 1998 Mr Roche and Mr Fielding had a private meeting at which Mr Roche 
explained to Mr Fielding how the businesses of Northstar and Seaquest operated, and who did what. 
By the time of this meeting Mr Roche said that he knew that someone had been lending money to 
Northstar; but as far as he was aware at the time the lender was Mr Clayton rather than Mr Fielding; 
because that is what he had been told by Mr Birkett. Mr Roche said that it was at this meeting that 
Mr Fielding told him that he was the owner of the two companies. Mr Roche was surprised, and did 
not know whether to believe Mr Fielding, because he knew that the registered shareholder was Mr 



Clayton. Mr Roche told Mr Fielding about the assignment of the intellectual property rights from 
Northstar to Seaquest, and agreed to supply Mr Fielding with a copy of the assignment. Mr Fielding 
says that this is when he discovered that there had been any assignment of the intellectual property 
rights. During the course of this meeting Mr Fielding said that he thought that since he owned both 
Northstar and Seaquest, it would be appropriate that they should move to Burnden Works. This 
struck Mr Roche as a constructive and helpful suggestion. Mr Fielding's note of the meeting gives a 
rather different impression. It says:  

"EB is looking for a 40k sq ft building and thinks we might move over- no chance. 
We are looking for new building and want N/S to move in with us near Burnden." 

402. This is rather more forceful than a suggestion. Mr Fielding's note of the meeting records that 
he explained the reason for sending Mr Hindley to look at Northstar's accounts; and that "C.H" had 
said that they were a shambles. However, it is clear that Mr Hindley did not begin work until 21 
October; and that he was not introduced to the project until 14 October, at the earliest. Mr Fielding 
said that the reference in his note to Mr Hindley ("C.H") was a mistaken reference to Mr Hutchison 
("B.H."). But this is by no means obvious from the context of the note. Moreover, Mr Roche said in 
his witness statement of 24 January 2000 that he was told at the meeting that it was Mr Hindley who 
had said that the accounts were a shambles. In his oral evidence he said that he was sure that an 
accountant had been in to look at Northstar's accounts, because he had seen him at Groby Road; 
and that he had relied on the note to identify that accountant as Mr Hindley.  

403. On 14 October 1998 Mr Fielding wrote to Mr Birkett complaining about the poor state of 
Northstar's accounts. He said that he had given instructions to Mr Hindley to spend his available free 
time in tidying up the accounts to "bring them in line with those expected of a well respected 
company." Mr Birkett accepted that this was a genuine document; and that Mr Hindley was looking 
at the Northstar accounts at about this time. However, somehow it made its way into Mr Birkett's 
plastic wallet. Mr Hindley did not in fact start work until 21 October. On the same day Mr Fielding 
wrote another letter to Mr Birkett. He set out a series of detailed complaints about the way in which 
Northstar's business was conducted, on the basis of a customer survey which Mr Sheffield had 
organised; and complained about a lack of leadership at Northstar. I have quoted the material parts 
of this letter when describing Northstar's financial position during 1998.  

404. For the remainder of September, and into the first half of October, Northstar kept to the 
repayment plan that Mr Roche had proposed. Mr Sheffield wrote to agree the plan on 29 September 
1998.  

The "circular" transactions  

405. A further meeting took place at Burnden Works on 16 October 1998. For reasons that Mr 
Fielding could not explain, the agenda for the meeting went out under the name of Dearward 
Profiles. The meeting was attended by Messrs Birkett, Naden and Roche on behalf of Northstar; and 
Messrs Fielding, Sheffield and Williams from Burnden Works. According to Mr Fielding's note of the 
meeting:  

i) It was agreed that Mr Hindley (who was looking at Northstar's accounts on Mr Fielding's 
behalf) would act as Northstar's management accountant; 

ii) The directors of Northstar agreed that its debt to Kesterwood for supplies would be 
transferred to Mr Fielding; and Mr Fielding would transfer the debt to Seaquest (secured by 
a debenture) which would pay Northstar "thus helping cashflow everyone happy"; 

iii) Mr Fielding explained that there were problems with tooling (which was becoming worn 
out) and that the real cost of design and tool development was about £300,000 with further 
investment necessary. Mr Naden and Mr Birkett agreed that these costs could be covered 
by the debenture; 

iv) Mr Naden was proposing drastic cuts in labour (i.e. redundancies) to improve the 
operation; 



v) A survey of dealers had shown that the system was not working well; and that Northstar 
were the problem. Mr Fielding therefore suggested moving the operation and servicing of 
dealers from Groby Road to Burnden Works, together with key staff; 

vi) It was agreed that Seaquest's registered office should be relocated to Burnden Works. 

406. Mr Fielding said that he was in a position to send in Mr Hindley to look at the accounting 
records because he was the funder of the company and a shareholder. He wanted to get the 
company on to the right track, having been disturbed by revelations about the extent of its debt. Mr 
Hindley said that the agreed transactions were his idea; and represented a "netting off" of the 
various inter-company debts. Mr Fielding's note does not record Mr Hindley as having been present 
at the meeting; although Mr Hindley's fee note records a charge for an hour of his time on that day. 
Mr Hindley said that he was at the meeting, mainly for the purpose of being introduced to the 
Northstar personnel. His time charge of one hour was his minimum charge; and does not necessarily 
mean that he was present at the meeting for an hour. He thought that he was probably there for only 
a short time. He had not, by then, started any work on reviewing Northstar's accounts; but he may 
well have suggested the "netting off" as a general principle, either then, or at some time between 21 
and 28 October, to tidy up the accounts. He did not recall any discussion of a debenture at that 
meeting; and his suggestion about "netting off" was not made in the context of a debenture. From his 
perspective it was simply his normal practice to try to keep accounts simple and tidy. Mr Fielding 
said that Mr Hindley was not in a position to deal with detailed figures on 16 October: it was the 
principle of "netting off" that was his idea.  

407. Mr Birkett agreed that the note was an accurate reflection of the meeting. Mr Birkett also 
agreed that it was his suggestion to change the registered office, because of the problems at Groby 
Road; and also because of the fact that Seaquest's business was being moved to Burnden Works.  

408. The intended effect of the agreed transactions agreed at this meeting can be summarised 
diagrammatically as follows:  

 

409. No money would actually change hands. In effect, Mr Fielding bought Kesterwood 
Extrusions' chose in action, consisting of the debt owed to it by Northstar. Mr Fielding transferred 
that chose in action to Seaquest, in the form of loan capital, secured by a debenture. Seaquest then 
used the credit on its account to pay of part of its debt to Northstar (for the price of the assignment of 
the intellectual property rights) and Northstar used that credit to discharge its debt to Kesterwood 
Extrusions.  

410. However, there was a technical mistake that was made. Kesterwood Extrusions in fact owed 
money to Seaquest for commission on the supply of extrusions to dealers. If this money had been 
followed round the circle, it would have reduced the debt owing by Seaquest to Northstar. Thus the 
contemplated set-off did not in fact work. Mr Hindley thought that he would have made sure that the 



money correctly flowed round the circle. This is some evidence that Mr Hindley was not involved in 
working out the details of the transactions. The technical flaws in the set-off arrangement were not 
appreciated by any of those involved.  

411. On the same day, 16 October, Mr Roche wrote to Mr Hacking. He said:  

"Given our parlous financial position, when the certificate of taxation arrives we have 
an investor who is willing to support the company by purchasing the shares in 
Seaquest from Mr Clayton and make a substantial investment." 

412. Mr Roche explained in his oral evidence that what he had in mind was that Dearward 
Profiles could buy the shares from Mr Clayton at their nominal value. He accepted, however, that this 
suggestion did not sit with Mr Fielding's claim to ownership of the shares, about which he said that 
he had learned from Mr Fielding himself on 9 October. Mr Roche did not discuss the matter with Mr 
Fielding before putting forward this suggestion to Mr Hacking. However, Mr Roche was still pursuing 
the drafting of the debentures with his own solicitors, Southern Cooper. On 16 October he wrote to 
them to ask them to draft a debenture encapsulating the principle that Dearward Profiles would take 
a full charge over the intellectual property rights and tooling "in consideration of the development and 
trialling costs of the said system at a price to be determined at the conclusion of the development 
and trials". He added:  

"If you could draw up a draft by Wednesday Morning I would be very much obliged, 
as we have to make a presentation to the new investor in the company." 

413. Mr Roche explained that the "new investor" was Dearward Profiles.  

414. On 18 October 1998 Mr and Mrs Fielding entered into a loan agreement with the Royal Bank 
of Scotland. The stated purpose of the loan was "to assist with repayment of a £20,000 guarantee 
liability and to acquire a majority shareholding of a competitor of Dearward Limited". The amount of 
the loan was £90,000. After payment of the guarantee, that would leave £70,000.  

415. On 21 October 1998 Mr Roche wrote to Southern Cooper stressing the urgency of putting 
the debentures in place. Ultraframe's costs of the summary judgment hearing had just been taxed; 
and money was needed to pay them. Mr Roche thought that Northstar might "have to sell some of its 
shares" to meet the liability. He said in his oral evidence that what was in his mind was the allotment 
of new shares to Mr Fielding "at substantial value", which would greatly improve the company's 
balance sheet "below the line" by the injection of shareholders' funds. This was an over-optimistic 
aspiration. On the following day he wrote again to Southern Cooper saying that following a meeting 
on the previous day "the matter of the debentures has taken on a new urgency". He asked for the 
work to be completed by the following Friday "and dated at the point of the original instruction". 
However, instructions were later withdrawn from Southern Cooper and the suggestion of backdating 
the document did not proceed.  

416. Following the meeting on 16 October a number of letters were written each dated 23 October 
1998. The first, from Mr Fielding to Mr Naden at Northstar (addressed as Mr "G" Naden) summarised 
the background to and the effect of the agreed transactions as follows:  

"Following the agreement in December 1997 to buy all your stock of uPVC extrusion 
product, the agreed terms of payment were to be cash on delivery. This had clearly 
not happened over the last ten months, and therefore after discussing your current 
cash flow problem, I would list the following proposal: 

1. G.J. Fielding to buy Northstar Systems Limited Debt to Kesterwood Extrusions 
Limited. 

2. G.J. Fielding to transfer the Debt into Seaquest Limited as Loan Capital. 



3. Seaquest Limited will use this Loan Capital to pay your invoice of £60,000.00 plus 
V.A.T. that you are raising against the Deed of Assignment dated 13th January 1998. 
This leaves a balance owed by Seaquest of £876.70. 

4. All future transactions between Kesterwood Extrusions Limited will return to cash 
on delivery as agreed in December 1997." 

417. Mr Fielding accepted that there had been no agreement in December 1997 for purchases to 
be cash on delivery; or, at least, if there had it was very quickly abandoned, because Northstar could 
not adhere to cash on delivery terms. Throughout 1998 Northstar had been trading on 60 days' 
credit. He said both that his reference in the letter of 23 October to the apparent agreement in 
December 1997 was an attempt to put pressure on Northstar; and also that it was included in error. It 
does not seem to me that these explanations can both be true. Mr Roche was unaware, when he 
arrived at Northstar, of any agreement requiring cash on delivery. Indeed his evidence was that 
Northstar enjoyed extended credit facilities from Kesterwood.  

418. The series of letters also included letters of agreement signed on behalf of Kesterwood 
Extrusions and Northstar consenting to the transfer of the debt. These letters were signed at a 
meeting held at Burnden Works on the same day at which it was agreed that the transfer of the debt 
and the debenture were to be finalised; and that Mr Fielding was to "action" that. Mr Birkett accepted 
that these letters were all genuine; and that the discussions to which they refer did take place. What 
appears to have happened is that Mr Fielding asked Mr Birkett and Mr Naden to come to the 
meeting equipped with blank writing paper on Northstar's letterhead. When they arrived, the letters 
to be signed on Northstar's behalf were typed up, printed out and signed. In fact, by mistake the 
letter from Kesterwood Extrusions had been printed out on the wrong letterhead and, although it had 
already been signed, it had to be printed out and signed again. Although Mr Fielding's proposal 
included the proposal that debt should be transferred into Seaquest as loan capital and that 
Seaquest should use the money for particular purposes, the series of letters did not include one 
signed on Seaquest's behalf. Nor did any of the letters mention a debenture. Ultraframe placed 
some reliance on the fact that in the letter from Mr Fielding to Mr Naden, Mr Naden was addressed 
as Mr "G" Naden, rather than Mr "J" Naden. However, it was common ground that all the letters in 
this particular sequence were written on the same day, and all were typed at Burnden Works. The 
letter from Northstar to Mr Fielding forming part of the same sequence, signed by Mr Naden, 
correctly describes him as "Jeff" Naden. In my judgment the reference in the letter from Mr Fielding 
to Mr "G" Naden is no more than a typing error. The text of the letters is written as if they were 
exchanged by ordinary post or fax. I do not consider that this is significant. All the letters in the series 
bear the same date, which is unlikely if they had in fact been exchanged by post. I do not consider 
that these letters were a deliberate attempt to mislead.  

419. On 26 October 1998 Mr Sheffield arranged for a bank account to be opened for Seaquest. 
He did so at Mr Fielding's request.  

420. On 29 October 1998 Mr Sheffield notified Mr Birkett that in future all orders from Northstar 
would be processed through Dearward Profiles Ltd, in order to save administration costs.  

Execution of the Seaquest debenture  

421. Following the meeting on 23 October, Mr Fielding instructed his own solicitors to draft the 
Seaquest debenture. It was an all monies due charge with interest at 4 per cent above base rate, 
compounded quarterly from demand. On 6 November 1998 Mr Fielding went to Burnden Works to 
execute the Seaquest debenture. He was expecting to meet Mr Naden and Mr Birkett, but neither of 
them turned up. Mr Fielding had to catch a flight to Amsterdam. He therefore executed the debenture 
(witnessed by Mr Hindley) and left. He said that he asked Mr Sheffield to arrange for Mr Birkett and 
Mr Naden to execute the debenture and then deliver the executed document to his solicitors. The 
debenture was signed by Mr Naden and Mr Birkett and dated 6 November 1998. Mr Sheffield 
delivered a copy of it to Mr Fielding's solicitors on the same day. However, Mr Sheffield's recollection 
was that he did not arrange for the signatures, but that he delivered an already sealed envelope. It 
appears, however, that the documents delivered to the solicitors included, within the envelope, a 
covering letter signed by Mr Sheffield. So Mr Sheffield's recollection must be wrong on this point.  



422. On the same day Mr Birkett, as Seaquest's company secretary, signed the bank mandate for 
the newly opened account, naming Mr Fielding as sole signatory.  

Trouble with Alumax  

423. In early November 1998 there was further trouble with Alumax. Alumax were still setting off 
commission due to Seaquest against the price of goods sold to Northstar. Even so, Northstar was 
frequently behind with payments. On 4 November 1998 Alumax refused to release a supply of 
aluminium to Northstar's driver, who was in the area with his van. One of the reasons for the refusal 
was a concern about orders that had been made in Mr Davies' bankruptcy. Mr Fielding, at Mr 
Birkett's suggestion, had a meeting with Alumax on 11 November. Mr Colin Tucker and Mr David 
Luke represented Alumax. Mr Vince Botham, the managing director of Alumax, had been due to 
attend; but he was called away to another meeting at short notice. Mr Botham said, on the basis of 
what he remembered having been told by Messrs Luke and Tucker and on the basis of selected 
documents, that Northstar's account was still open after that meeting; and that Alumax had not 
agreed to supply Dearward. However, Mr Botham's recollection was imperfect; and he had not been 
shown all the relevant documents before he made his witness statement. The contemporaneous 
documents appear to show that Mr Tucker gave verbal instructions authorising trading with 
Dearward on 11 November; and that an order of "Quickfit" parts was shipped on that date. Not only 
is this shown by a delivery note dated 11 November 1998 signed by Mr Langford (Northstar's driver) 
and an Alumax sales invoice; it is corroborated by the subsequent form of guarantee signed by Mr 
Fielding which describes the consideration for the guarantee as Alumax continuing to trade with 
Dearward on normal terms. Mr Botham agreed in cross-examination that this is what the documents 
appeared to show; and I did not find his attempts to reconstruct an alternative explanation 
convincing. The delivery note was relied on by the Burnden defendants as hearsay evidence, and 
there is no reason for me to disbelieve it. In addition Alumax chased for payment on 10 December. 
Since the normal practice was to supply aluminium on 30 days' credit, this also supports the 
conclusion that the delivery of aluminium was made on 11 November. It may well be that a supply to 
Dearward on 11 November was in breach of Alumax' credit control procedures, but the evidence 
points to that having happened. But in any event it is clear that Alumax decided to suspend 
Northstar's account on or immediately after 11 November; and that even if orders had been received 
after that date, Alumax would have refused to process them. Moreover, the continuation of direct 
supplies to Northstar was dependent on the set-off arrangement with Alumax, and despite legal 
advice to the effect that the set-off could be reinstated, Alumax never did so. As Mr Birkett 
subsequently told Mr Hacking (at a meeting on 20 November), Alumax refused to supply Northstar 
direct. Mr Birkett's evidence in cross-examination on the point was as follows:  

"Q. This letter of 11th November and this fax of 12th … that was not part of the 
grand conspiracy we have been talking about? 

A. It was to put the debenture in place for Northstar. 

Q. Right. And you knew that without Mr Fielding's intervention Northstar was going 
to be unable to get a continued supply of aluminium from Alumax, was it not? 

A. Northstar would not be getting aluminium from Alumax at this point, sir. It came 
via Mr Fielding's companies from this point onwards. 

Q. But the reason that Northstar could not get a continued supply of aluminium from 
Alumax is the fax we have just been looking at, Alumax insisting that they were not 
going to allow the contra arrangement that had previously existed to continue? 

A. Yes. So Northstar would have to pay for supplies. 

Q. And it could not do it, could it? It was already over its credit limit. 

A. Yes, it was already over the credit limit, yes. 



Q. So without any assistance, without the intervention of somebody to whom 
Alumax would supply aluminium, Northstar would not be able to get any aluminium? 

A. No, sir, not unless they had paid the bill that was outstanding to Alumax. 

Q. And it could not do that, because it just did not have the money? 

A. No. 

Q. So the only way you knew that Northstar could continue to get aluminium for its 
roofs was if Mr Fielding took on responsibility for obtaining supplies of aluminium 
from Alumax, who would be prepared to supply him. Is that right? 

A. Yes. He would be buying the aluminium and reselling it to us. 

Q. So he was taking on the risk of supply of aluminium to Northstar. 

A. Yes. 

Q. And he made it clear that a debenture would be required? 

A. Well, the debenture was asked for as a security against the supplies of 
aluminium." 

424. Mr Birkett also agreed that this was the only realistic way that Northstar was going to 
continue to obtain supplies of aluminium. He was also clear in re-examination that, even before Mr 
Fielding signed the guarantee, Northstar was unable to source supplies of aluminium from Alumax 
except via Dearward. I find, therefore, that what was agreed on 11 November was that Alumax 
would supply Dearward with aluminium profiles instead of Northstar; and that Dearward would, in 
turn, supply Northstar. From the perspective of Alumax, Dearward was a better credit risk than 
Northstar, particularly since Mr Fielding had agreed to give his personal guarantee. I find also that a 
supply of aluminium was released by Alumax on 11 November 1998 as a result of this agreement.  

425. Mr Luke's note of the meeting (made about a week later) reads (so far as material):  

"G Fielding is involved with several companies inc. Dearward and Kesterwood. 

G Fielding would appear to have deliberately exposed himself to Northstar in order 
to gain control over the directors – he alleges that without the financial support of 
himself Northstar would fail. 

This lever has been used to obtain a debenture over Seaquest and it would 
therefore appear that G. Fielding has "control" over both companies since he is 
effectively bankrolling both. 

G. Fielding intends to takeover control of the dealers early 1999 and supply both 
plastics and those parts currently supplied by Northstar from his site at Bolton. I 
believe that his ultimate intention is to own the "system"." 

426. Mr Fielding did not accept that this was an accurate record of what he told Mr Luke. On 11 
November 1998 Mr Fielding wrote to Mr Birkett. The letter reads:  

"I refer to the continuing cash-flow problems of Northstar Systems Limited and I 
would confirm that following a meeting with Alumax Limited I have agreed to open 
an account with them to enable the Company to undertake the current and projected 
level of orders.  



As security against me taking on these further liabilities I would require a debenture 
to be taken on Northstar Systems Limited in my favour." 

427. This letter was signed by Mr Fielding himself. A letter dated 16 November 1998, signed by 
Mrs Fielding, the text of which is identical to the letter from Mr Fielding of 11 November, also came 
into existence. There is also a fax bearing the date 12 November 1998 (but not transmitted until 17 
November) from Mr Fielding to Mr Birkett which contains a draft letter for Mr Birkett to write (intended 
to be written on Northstar headed paper) confirming agreement to Mr Fielding's letter of 11 
November. Mr Birkett never sent the letter that had been drafted for him. Mr Birkett says that these 
documents were deliberately backdated, because the debenture was signed on 17 November. 
However, Mr Birkett agreed that these letters were not part of the big conspiracy and that they were 
written "just to put the debenture in place". Mr Roche recalled having seen the letter of 16 
November, but not that of 11 November. Mr Fielding says that both the letter of 11 November and 
the letter of 16 November were sent. The second letter of 16 November, he says, was sent as a 
result of an oversight. He was away at the time, and had forgotten that he had already sent the letter 
of 11 November when he asked his wife to send the letter of 16 November on his behalf. I find that 
both letters were sent.  

428. On 16 November 1998 Alumax refused to continue to allow a set-off of commission owed to 
Seaquest against the price of goods sold to Northstar. This decision was taken in the light of orders 
obtained by the trustees. The effect of the withdrawal of the set-off was to increase Northstar's 
liability to Alumax from about £25,000 to about £40,000. Mr Birkett sent a copy of Alumax's letter of 
that date to Hill Dickinson with the comment that it "effectively puts Seaquest out of business as they 
have no supplies of aluminium".  

429. On 17 November Mr Fielding wrote to Mr Birkett to tell him that the supply line with Alumax 
was now in place. The letter refers to Mr Fielding's previous letter of 11 November. Mr Birkett says 
that this reference was bogus, as the letter of 11 November had not been sent. I do not accept this. 
Mr Fielding had also been given a copy of Alumax's letter of 16 November; and he suggested an 
urgent meeting to agree Northstar's short term supply requirements.  

430. On the same day Northstar was served with the order made by HH Judge Behrens on 12 
November 1998 requiring it to produce documents and information.  

The administration charge  

431. Since Dearward was to process orders for aluminium on Northstar's behalf, it raised an 
administration charge for doing so. That charge was supposed to be 2.5 per cent of the value of the 
order; but in fact a greater charge than that was levied. I shall return to the administration charge 
later.  

Execution of the Northstar debenture  

432. The Northstar debenture was executed on 17 November 1998.  

Subsequent orders of aluminium  

433. Following the agreement about aluminium supplies, Northstar's requirements for aluminium 
were transmitted to Dearward (for the attention of Adrian Cooper) and were thence sent on to 
Alumax. One that was examined in the evidence was an order of 19 November which Northstar did 
not send to Alumax; but to Mr Cooper. This was done at Northstar's request, because Northstar was 
unable to trade directly with Alumax within its credit limit of £25,000. This same order may have been 
faxed through by Northstar to Alumax; but it was cancelled by Dearward Profiles on 26 November 
1998 and replaced by an order direct from Dearward Profiles.  

THE CONSPIRACY 

The October/November pub meetings  



Introductory 

434. As I have said, Ultraframe's case is that the conspiracy was hatched in the course of 
meetings in October and November 1998. The pleaded case refers to two meetings that took place 
in October and November 1998 in pubs in Altrincham and Marsden respectively.  

435. According to Mr Birkett, the genesis of the conspiracy was a telephone call that he received 
from Mr Davies in early September. Mr Davies told him to give Mr Fielding any protection he needed 
to make things more difficult for the Trustees, including giving him a debenture. In his oral evidence 
he described Mr Davies' instruction as one to "give Mr Fielding debentures as extra protection". 
Since Mr Birkett did not know at that time what a debenture was, this instruction (if it was given) 
cannot have made much sense. However, this was the context, according to Mr Birkett, in which the 
correspondence relating to the Seaquest debenture was prepared. Mr Birkett went on to say that in 
October 1998 he was party to conversations in which there were discussions of how the Seaquest 
debenture was to be justified. He says that he did not understand what was going on but that since it 
was what Mr Davies wanted, he went along with it.  

The Nag's Head, Altrincham  

436. In his affidavit of August 1999 Mr Birkett said that Mr Davies told him to transfer the shares in 
Northstar and Seaquest from Mr Clayton to Mr Fielding in "a management meeting at a pub on the 
A556 at Junction 7 of the M56". This pub has been identified as the Nag's Head, Altrincham. He said 
that this was the last "management meeting" that Mr Davies attended.  

437. Mr Ivison says that the first meeting, at the Nag's Head in Altrincham, was called because Mr 
Davies had an announcement to make; but he cannot now recall what it was. His only real memory 
of the meeting was Mr Naden "squaring up" to Mr Davies, although he did not know the reason. Mr 
Ivison did not mention this meeting at all in his witness statement of May 2002. Presumably he did 
not do so because it was not memorable. His evidence about this meeting is therefore of little value.  

438. Mr Birkett said that the meeting took place towards the end of October 1998. Those present 
were himself, Mr Davies, Sharon Owen, Maureen Patey, Mr Naden, Mr Ivison, Mr Roche and Mr 
Read. It was a convivial meeting, in which Mr Davies was interested in finding out what had 
happened to Northstar during his absence in the USA. Mr Birkett said that during the meeting, Mr 
Davies told them that Mr Fielding was going to take over Northstar and Seaquest lock, stock and 
barrel; and that they were to take instructions from him. He told them that the shares in Northstar 
and Seaquest were to be transferred to Mr Fielding; and that they had to find a way to get everything 
in the business over to him at Burnden Works so that Mr Davies could further distance himself from 
the companies. The statement was made across the table so that those present could hear it. 
However, the detail of how this was to be done was not discussed. Mr Birkett also said that he 
remembered Mr Naden standing with a beer bottle deciding on whether he was going to hit Mr 
Davies, and then storming off. Mr Birkett said that he and Mr Ivison followed Mr Naden back to 
Groby Road after he had stormed off, so that they were not there for the end of the meeting.  

439. Mr Naden said that Mr Birkett had organised a night out in the pub; and that when he got 
there Mr Davies was already in the pub and joined them for a drink. He says that by that stage Mr 
Davies had nothing to do with Northstar or Seaquest and that, as far as he was concerned "they 
were Gary's companies". He recalls having a row with Mr Davies but denies that Mr Davies 
announced that Mr Fielding would be taking over the businesses.  

440. Mr Read recalls the pub meeting at Altrincham. It was more of a three line whip than "pop in 
for a pint if you want one". He says that Mr Davies wanted an update on the business; and that Mr 
Davies said that "the only way to keep things going was to go with Gary Fielding". In his oral 
evidence the following exchange took place:  

"Q. Again, can I make clear to you what I suggest happened: Mr Davies at that 
meeting made clear that Mr Fielding was going to take over the business. Do you 
agree? 



A. No, I do not. To my recollection he did not state that Gary was henceforth going 
to be in control of them. He said, to the best of my recollection, that the only way to 
keep the companies going when we had updated him and talked about the 
debentures etc was that, yes, to go with Gary Fielding. That was the route the 
company had to follow. " 

441. Mr Read explained that he understood that the companies were to accept the monies and 
the help offered by Mr Fielding which would obviously involve relinquishing some or all control to 
him. As he understood it, Mr Fielding would have greater control over Northstar because he would 
be providing funding, not on a day to day basis, but that he would be injecting a considerable amount 
of cash. The help that he understood was being offered was some £60,000 or £70,000 in return for 
the debentures. He was not aware that any funds had already been provided by Mr Fielding; and no 
one at the meeting suggested that he had. Mr Read's perception was that Mr Davies dreamed of 
being able to resume control of the companies in the future, but knew that outside investment was 
needed.  

442. Ms Owen also recalls the pub meeting in Altrincham. She says that Mr Davies said that he 
had washed his hands of the business and that "obviously we needed to look to Gary Fielding for 
financial support". The tone of the discussion was: "I can't help you; you will have to speak to Gary 
Fielding". She said that Mr Davies said that "we had got to look to Gary Fielding for direction, and 
obviously Gary was going to invest more money in the company and without Gary it would have just 
been sunk completely and we would have had to … lock the gates and throw the keys away." Mr 
Roche had a private conversation with Mr Davies in another part of the pub. His account was more 
earthy. He said that he told Mr Davies that Mr Fielding was going to re-float the business and Mr 
Davies replied: "that's good; that will fuck Ultraframe up".  

443. This was the last time that either Mr Ivison or Mr Birkett saw Mr Davies. Mr Birkett said that 
he had not expected to see Mr Davies again, now that the decision had been taken to move the 
companies to Mr Fielding. He said that Mr Fielding was to be a front for the companies, and any 
discussions concerning Mr Davies would be between him and Mr Davies.  

The Riverhead Brewery Tap, Marsden  

444. The second meeting is said to have taken place at The Riverhead Brewery Tap in Marsden. 
No one suggests that any meeting of the conspirators took place before that (apart from the first pub 
meeting in Altrincham). This is the first meeting at which Ultraframe suggest that Mr Fielding or Mr 
Clayton were present. Both of them deny that the meeting took place (or, if it did, that they were 
present). Ultraframe do not suggest that Mr Davies was present at this meeting.  

445. Mr Ivison says that the second meeting was attended by a number of people including Mr 
Clayton and Mr Fielding. He says that he was sitting next to Mr Fielding, about two feet away. He 
overheard a conversation between Mr Fielding and Mr Clayton in which they discussed how it could 
appear that Mr Fielding had been investing monies in Northstar and Seaquest for a long period of 
time, as this would enable him to take security over those companies without breaching the orders 
obtained by Mr Davies' trustees in bankruptcy. Neither of them made any effort to conceal their 
conversation from him. He recalled Mr Fielding proposing a story in relation to the transfer of shares 
in Northstar from Mr Clayton to Mr Fielding which had, as one of its elements, the fact that Mr 
Clayton was a business acquaintance of Mr Fielding and that the shares were transferred, in part, for 
that reason. He recalled Mr Fielding saying that they had to get the story right. In his oral evidence 
he said that the others present at the meeting were simply having a social chat about "everything 
except the business". In his earlier witness statement Mr Ivison recounted a rather different 
occasion. Rather than an apparently private (but overheard) conversation between Mr Fielding and 
Mr Clayton, his statement said that "the meeting" discussed the transfer of shares etc. His earlier 
statement also placed Mr Whitby at the meeting; but Mr Whitby had, of course, left in April 1998. 
These are significant changes, which lead me to approach Mr Ivison's recollection with caution. He 
left the meeting wondering why he had been invited. He said he was disturbed and unsettled, but did 
not recall having mentioned his concerns to anyone. But when Mr Ivison left a couple of months 
later, he wrote a very friendly letter of resignation to Mr Fielding. Although Mr Ivison said that his 
letter was simply courtesy, in my judgment it went beyond mere courtesy.  



446. Mr Birkett said that the second meeting took place about a week after the first one. Those 
present were himself, Mr Fielding, Mr Roche, Mr Clayton, Mr Ivison, Mr Naden, Mr Sheffield and Mr 
Read. Mr Roche had called the meeting. The purpose of the meeting was to discuss possible stories 
they could put together to try and give a legitimate explanation of how Mr Fielding acquired the 
shares in Northstar and Seaquest to substantiate his claim. They knew that what was required was 
to try and find a justification for being able to say that Mr Fielding had had a longstanding financial 
involvement in both Northstar and Seaquest, in order to justify his being able to take security over 
the companies without breaching in any way the orders which the trustee had obtained. Mr Birkett 
confirmed in cross-examination that the order he had in mind was the order that the trustee had 
obtained on 12 November 1998 prohibiting Messrs Naden, Clayton and Birkett from transferring or 
dealing in the shares of Northstar and Seaquest. That order had been served on him on 13 
November. Although Mr Birkett had been present in court on 12 November; the order in question 
was made on an application without notice after he had left court for the day. Mr Ivison also said that 
avoidance of the order obtained by Mr Davies' trustee was part of the rationale for the meeting. Thus 
this evidence puts the Marsden pub meeting on or after 13 November 1998. In other parts of his 
evidence Mr Birkett said that the Marsden meting took place before the grant of the injunction. At the 
Marsden pub meeting, Mr Birkett says that they agreed to show that Mr Fielding had acquired control 
of Northstar and Seaquest before June 1998 when the trustee first obtained orders and that any 
share transfers would have to be backdated to this time. Mr Fielding suggested that one explanation 
that could be put forward would be to say that he had known Mr Clayton for a long time. Mr Clayton 
agreed to go along with this idea. Mr Fielding was to give some thought to what he felt he could get 
away with and come back to them. Mr Birkett described this as a general discussion; and disagreed 
with Mr Ivison's evidence that it was a conversation between Mr Fielding and Mr Clayton alone. Mr 
Birkett said that there was no specific discussion of falsification of documents, but that it was implicit 
that some would have to be created. However, he said that it was not his understanding that 
documents could have to be created purporting to be from as far back as 1997. He explained that 
"by now we had already done the debentures. So the only thing left to move was the shares." He 
also said that taking security over the shares and taking a transfer of the shares amounted to the 
same thing.  

447. Mr Read says that he did not attend this meeting. So also does Ms Owen. Mr Read was not 
challenged on his evidence in this respect; and Ultraframe accept that it is true. But he did say that 
he was aware that meetings were going on; and that he did not attend them. However, Mr Read 
denied any knowledge of a conspiracy to "predate Gary's role in Northstar and Seaquest".  

448. Mr Fielding also says that he did not attend this meeting. So does Mr Clayton. Indeed he 
says that he has never been to Marsden in his life. He also said that he did not meet Mr Fielding until 
some years later. Mr Naden does not mention this meeting in any of his witness statements.  

449. None of the witnesses places Mr Cooper at the meeting.  

450. Mr Birkett's previous accounts. The Marsden pub meeting did not find a place in Mr Birkett's 
previous affidavits. In his affidavit of 16 August 1999 Mr Birkett referred to the first pub meeting at 
Altrincham. He then continued by saying that he was present at a number of meetings with Mr 
Roche between October and December 1998. These meetings, he said, took place either at Mr 
Fielding's offices or at Groby Road. Mr Fielding was present at some of these meetings, but not all of 
them. At one meeting in Mr Fielding's offices, attended by himself, Mr Fielding, Mr Roche, Mr Naden 
and Mr Clayton, they discussed the tactics for "moving the shares" to Mr Fielding. At that time, he 
said, they had not been injuncted from dealing with the shares. This meeting must, therefore, have 
been before 13 November 1998. He said that they agreed that a paper trail would have to be put in 
place to show that Mr Fielding had bought the shares in both Northstar and Seaquest. He said that 
the details of the paper trail were not discussed at that meeting; or subsequently with him. It was 
only after the injunction was served that Mr Roche told him that the date of the share transfer had to 
predate both the injunction and the bankruptcy; and that 5 May 1998 had been selected. Since the 
bankruptcy took effect on 22 December 1997 this explanation cannot be correct. In Mr Birkett's 
affidavit of 19 November 1999 he did not mention the Marsden pub meeting either. Instead he 
referred to "the meeting at the Burnden Works Site in November 1998 at which we made up the 
story about Mr Fielding's ownership of the shares." His account of that meeting broadly followed his 
account in the August affidavit. Mr Ivison also said that other meetings were taking place at around 
this time; and he recalled walking in on at least one meeting that was taking place between Mr 
Fielding, Mr Birkett, Mr Roche and Mr Naden. The Marsden pub meeting first surfaced in Mr Birkett's 



witness statement of May 2002. He placed the meeting in October or November 1998. Apart from 
the date, his account of that meeting was broadly similar to that in the witness statement that he 
prepared for the trial.  

Mr Roche's report  

451. On 24 November 1998 Mr Roche prepared an "Initial Report". It said that it had been 
prepared as a result of the order obtained by the trustees on 12 November 1998. The ostensible 
purpose of the report was to set out the history of Mr Davies and the various companies. Mr Roche 
said that the starting point for this report was a request from Mr Naden to summarise "boxes" of 
documents that had been delivered to Northstar. These documents originated with Mr Whitby. In 
compiling the report Mr Roche gathered information from documents within Northstar's own filing 
system and from a number of individuals, including Mr Fielding. It runs to 22 closely typed pages, 
and exists in at least three different versions. Mr Roche described it as an "evolving document" 
which reflected information as it came to hand. None of the versions of the report specifically 
mentions the Northstar supply agreement or the Seaquest supply agreement. However, under the 
heading "20/06/97" the first version of the report reads:  

"Concern at the PVCu extruders has by their account been mounting as the ongoing 
cost of developing and trialling the tools is becoming a serious drain on the 
company. Fielding in discussions seeks a "comfort factor" as the company could be 
sold, and indeed discussions were taking place to see if Northstar could find a 
capital injection as it was still struggling to fund other development costs. Naden 
agrees to give Fielding the "comfort factor" to ensure he is not left with redundant 
tooling. Naden gives Fielding first refusal on any share sales. This change in events 
is not communicated to Davies, lest to provoke an unwarranted outburst according 
to Naden "let sleeping dogs lie"." 

452. Under the heading "09/01/98" the first version of the report reads:  

"Naden agrees to sale of 98% Share holding in Northstar to Fielding in lieu of a 
capital injection of £80,000 into the company and offering Naden a 5 year contract of 
employment. (see Fielding dox)" 

453. Under the heading "13/01/98" the first version of the report reads:  

"Seaquest is transferred to Naden & Birkett, paid for by Northstar. Whitby and Ivison 
cease working for Davies and start with Seaquest both with director status. 
However, Northstar is desperately short of liquidity .. .for the project to proceed. 
Clayton was by now a valued customer of Northstar. Clayton subsequent to the 
advice of his deceased brother in law and in response to overtures by Naden 
considers assisting Northstar. By this stage the heavy investment in tooling and 
equipment had made an equally heavy impact on Northstar's cash flow. Naden & 
Birkett are now desperate to save the company and know any loans from Davies 
would be short lived. Naden approaches Clayton who agrees to make a loan to 
Naden on the basis that he can have the shares as security. Naden agrees. 
Consideration of a directorship is given and Vibrans of Davenport is notified by 
phone over the next few days. He issues the forms 288 the forms were never 
completed, though Davenport change their records. Contrast Davenport records … 
of Companies House which are conveniently not included in the evidence. Clayton 
asserts he did not want a directorship, only security for the loan. 

Clayton uses the proceeds from the sale of a Bentley. Later Naden approaches 
Fielding who owns Kesterwood who supply the PVCu to Northstar. Naden realising 
£20,000 will not be sufficient to save the company. Confirmed by meeting with 
Whitby .. . Subsequently Fielding invests £80,000 in the company, as previously 
agreed, some of which will be used to repay the money Naden has borrowed from 
Clayton. It takes around twelve weeks for Fielding to place his investment in full. The 
consequence of this move was Fielding now purchased the shares of both Seaquest 
and Northstar." 



454. Under the heading "19/01/98" the first version of the report reads:  

"Fielding puts forward his deal in order that he invest in the company he purchases 
the shares. The deal involving Seaquest was done in private at Burnden Works, as 
Naden on the recommendation of Birkett as they felt it inappropriate that two sales 
directors know of the change in ownership due the effect on morale with regard to 
Whitby and Ivison. Besides which Naden felt it was none of their business who 
owned the shares. Naden fails to disclose Clayton's security." 

455. Under the heading "05/02/98" the first version of the report records that "Alan Clayton's first 
tranche of £10,000 loaned to Naden is banked". Under the heading "12/02/98" it reads: "Alan 
Clayton loan of £10,000 cash to Northstar". Under the heading "11/03/98" it reads: "loan dates 
£29,980". There are no entries attributing any payments to Mr Fielding's loan, or the date of 
repayment of Mr Clayton's loan.  

456. The second and third versions of the report (which still bear the date 24 November 1998 but 
which were altered some time after that date) contain the same entries under the headings 
"20/06/97", "09/01/98", "13/01/98" and "19/01/98". However, under the heading "05/02/98 they now 
read: "Fielding's second tranche of £10,000 loaned to Northstar is banked". There is no reference to 
the date of the first tranche. Under the heading "12/02/98" it reads: "Fielding's third tranche of 
£10,000 in cash is given to Naden". The references to Mr Clayton associated with these dates have 
been removed. Under the heading "11/03/98" it reads: "Fielding on his return from holiday, gives the 
final tranche of £50,000 in cash to Naden. £29,980 is banked evidenced by the Bank Statement and 
the Balance returned to Clayton." Mr Roche's "best guesstimate" was that he had been given 
information by Mr Fielding that caused him to change the first version of the report. However, Mr 
Fielding was one of those listed as having given Mr Roche information on the basis of which he 
prepared the first version of the report.  

457. Mr Roche added his own comments to the entry for 13 January 1998:  

"The question would be what was in the deal for these participants? For Clayton he 
gained "Dealer prices" whilst not needing to buy "Dealer quantities". He had full 
security for the period of the loan by dint of the shares. The firm got an interest free 
loan. In the subsequent Fielding deal, Fielding secured his firms sales to Northstar 
and Kesterwood. Naden and Birkett save the company and maintain their director 
status. Documents exist, however, that despite numerous attempts by Fielding, 
Clayton has yet to pass over the shares, as he states they are lost, but he fully 
accepts that he has no lien or ownership over them." 

458. The second version of this report was given to Mr Fielding, who incorporated it into a 
chronology that he supplied to his solicitors.  

What Northstar told Mr Hacking  

Introductory 

459. Mr Hacking was retained by Northstar to act for it in connection with:  

i) Ultraframe's patent action; 

ii) The trustees' various applications; 

iii) The DTI investigation. 

460. A number of his attendance notes of meetings with Mr Naden, Mr Birkett and others have 
been disclosed. It is instructive to consider what he was told about Northstar and its financing.  

21 January 1998 



461. Mr Hacking sent Mr Naden a draft letter for approval on 21 January 1998. The letter was 
intended to be sent to Mr Deane at the DTI. Mr Hacking explained in the draft that he understood 
that from time to time Mr Davies advanced money to the company; but that equally he was paid 
money by the company. Mr Hacking said that it was quite likely that the monies paid to Mr Davies 
"may well" have exceeded the monies that he paid the company; but that the company's 
accountants were looking into it. The draft was sent to Mr Deane on 29 January without amendment.  

30 June 1998 

462. On 30 June 1998 Messrs Birkett, Ivison and Roche attended a meeting with Mr Hacking. 
According to Mr Hacking's note Mr Roche was introduced to him as a "person who had been brought 
into the company to assist in the management restructuring." Mr Hacking's file note records that the 
shares in Northstar had originally been held to Mr Davies' order. There had then been a transfer to 
Mr Naden, but Mr Hacking did not know on what basis he held the shares. The note continued:  

"However, the subsequent transfer to Alan Clayton was, I believed, one for value (I 
understand about £70,000 was paid). I understood from Eddie [Birkett] that this had 
been paid into the company's bank account to provide further working capital." 

463. Mr Ivison did not specifically recall the meeting, but had no reason to disagree with Mr 
Hacking's note. Mr Roche's evidence was to the same effect. Mr Birkett's instructions were clearly 
untrue.  

2 October 1998 

464. Hammond Suddards wrote to Mr Hacking on 5 August 1998 asking about the beneficial 
ownership of the shares. Mr Hacking replied on 2 October. He said:  

"Mr Birkett from whom we have taken instructions says that he is unable to help you 
in this respect. If there were declarations of trust these would most likely have been 
held by or on behalf of Davenport Credit Limited. Mr Birkett's understanding is that 
Mr Alan Clayton is the principal proprietor of the shares at the present time. (He 
holds we believe some 98% of the issued share capital of Northstar and Seaquest)." 

465. It was true that these shares were registered in Mr Clayton's name at the time. But if the 
word "proprietor" was intended to suggest that Mr Clayton was the beneficial owner of the shares, 
then it was untrue. There is no mention of Mr Fielding having had any interest in the shares; 
although by now Mr Fielding says that Mr Birkett had sent him blank share transfer forms.  

12 November 1998 

466. Northstar was in court on 12 November 1998. Mr Birkett and Mr Roche were there. Before 
the hearing Mr Birkett explained the situation to Mr Lucas (Mr Hacking's assistant) and Mr Potts of 
counsel. As recorded by Mr Lucas he said:  

"Mr Naden is a director of Seaquest, Northstar and Amberbale. He holds 100% of 
the share capital in Amberbale and was the owner of 100% of the shares in 
Northstar until he transferred 98% to Mr Clayton as security for his £70,000 loan. 

… 

Mr Clayton owned 98% of the shares in both Seaquest and Northstar. However, 
these have now been transferred to a Mr Fitzgerald, of Dearward Limited as he has 
repaid Mr Clayton's loan." [It is common ground that the reference to "Mr Fitzgerald" 
is a reference to Mr Fielding.] 

"There was a draft agreement for continuity of supply and termination of the 
agreements supplied to Dearward and Alumax, however, he was not aware that 
they had been signed." 



467. As I have said, after Northstar left court on 12 November, the trustees obtained an order, on 
an application without notice, prohibiting dealing in the shares. Thus this account given to Mr 
Hacking must have pre-dated any pub meeting in Marsden.  

20 November 1998 

468. Mr Hacking met Messrs Birkett, Roche and Naden on 20 November 1998. According to his 
note he was told:  

"For the shares in Northstar Systems, these were transferred to Mr Clayton as 
security for a loan in January 1998 as the company was short of money. However, 
he only lent £20,000 and this was not enough for the company and therefore he 
returned the shares when Mr Gary Fielding, who owns Dearward and Kesterwood 
paid money into the company. He has offered £70,000. Also Kesterwood 
repossessed stock held for Northstar and normally delivers what is invoiced. Mr 
Fielding is not a shareholder. However, he is keen to support Northstar as he has 
invested money in Kesterwood to buy tooling and wants some comfort that the 
money has not been wasted. Therefore there is Northstar tooling on Kesterwood 
machines and he would only support the company if he got the shares. 

Mr Fielding has paid in £80,000, including the repayment to Mr Clayton of £20,000 
and he got the shares in September 1997. He also took a [debenture] over the 
company in September 1997 and this has been filed at Companies House." 

469. This was the first meeting with Mr Hacking at which Mr Naden was present; and Mr Fielding 
suggested that it might have been Mr Naden who set the record straight. Plainly, however, Mr 
Fielding had not obtained a debenture in September 1997. What is of more significance, however, is 
that Mr Hacking records that Mr Fielding "is not a shareholder". In context, this can only mean "not a 
shareholder in Northstar", since Mr Fielding is said to be the "owner" of Dearward and Kesterwood. 
In addition, Mr Fielding's offer of support for the company is conditional: "if" he got the shares. On 
the other hand, Mr Hacking was told both that Mr Clayton had lent £20,000 and that Mr Fielding had 
lent £80,000. Mr Fielding's suggestion seems to me to undermine his claim to have been the 
purchaser of the shares.  

10 December 1998 

470. Mr Birkett told Mr Lucas that the shares had been registered to Mr Fielding on 5 May 1998. 
Mr Birkett confirmed this in a subsequent call on 22 December 1998. This was plainly untrue, as the 
stock transfer forms had only recently been executed and backdated.  

Was Mr Hacking told the truth? 

471. Mr Hacking was dealing with the DTI investigation in January 1998. Speaking of that time, 
Mr Birkett said in his witness statement:  

"Although we never gave Mr Hacking the full picture but just what we thought he 
needed to deal with the Trustees, what we told him was true." 

472. He confirmed this twice in cross-examination. However, in response to a question from me, 
Mr Birkett said that although what he told Mr Hacking in the "early dealings" was true, the position 
changed at the "latter end of 1998". In re-examination he modified these answers to say that Mr 
Hacking was fed untrue information from early in January 1998.  

473. A similar course of questioning took place during the hearing of the preliminary issues. I 
quote an extract from Mr Birkett's evidence at that time:  

"MR JUSTICE LADDIE: Can you just tell me this. Was there anything you told Mr 
Hacking that was not true? 



A. That was untruthful? 

Q. Yes. 

A. No. 

Q. So everything you told Mr Hacking was true? 

A. It was truthful, but it was selective in what we told him." 

474. In my judgment it is clear that part of what Mr Hacking was told was not true. It is equally 
clear that Mr Birkett's quoted evidence to Laddie J was also untrue.  

What Mr Fielding told Alumax  

475. As I have said, Mr Fielding had a meeting with Alumax on 11 November 1998. On 17 
November Alumax's financial controller, Mr Luke, prepared a summary of their dealings with 
Northstar for their solicitors. Referring to the meeting on 11 November Mr Luke said:  

"G Fielding would appear to have deliberately exposed himself to Northstar in order 
to gain control over the directors – he alleges that without the financial support of 
himself Northstar would fail. 

This lever has been used to obtain a debenture over Seaquest and it would 
therefore appear that G. Fielding has "control" over both companies since he is 
effectively bankrolling both. 

G. Fielding intends to take over control of the dealers early 1999 and supply both 
plastics and those parts currently supplied from Northstar from his site at Bolton. I 
believe his ultimate intention is to own the "system"." 

476. On 18 November Mr Tucker of Alumax spoke to Mr Fielding. Mr Luke made a note of the 
conversation:  

"GF says he owns 98% of the shares in both companies, but does not have the 
share certificates, and has first option on the balance. 

GF has been putting money in since Jan 98 and has a debenture in place. 

GF will put his managing director in Monday to run the businesses. 

N'star will take all documents to CG/HS next week and this should lead to an 
adjournment of the case" 

477. Mr Tucker's manuscript note appears to quantify the money that Mr Fielding had put in at 
£80,000. Mr Fielding said that he had not said anything about putting in a managing director, but 
otherwise agreed that the note was broadly accurate.  

Events after the debentures were executed  

The allotment of additional shares 

478. On 24 November 1998, Mr Fielding attended a meeting at Burnden Works with Mr Birkett, Mr 
Naden and Mr Roche. Mr Birkett explained that cheques for some £50,000 had been written on 
Northstar's bank account, and that the account did not have the funds to meet them. He explained 
that the company (probably meaning Northstar) needed £250,000 to trade its way out of its 
difficulties. Mr Fielding offered to lend further sums of £90,000 to each of Northstar and Seaquest 



over a three month period. However, he said that there was a problem because, by now, the trustee 
was claiming ownership of the shares. Mr Birkett said that that was not a problem because there 
were another 900 shares in each company that Mr Fielding could have. In his oral evidence Mr 
Birkett said that he thought that it was a good idea to issue the shares so that money could be 
invested into the companies. Mr Birkett telephoned Mr Vibrans and told him to process the 
paperwork. On the following day, Mr Fielding received a letter from Mr Vibrans, enclosing the 
necessary documents, including the share certificates. On the same day Mr Fielding paid £70,000 
into Seaquest's bank account and then, as sole signatory on that account, wrote a cheque for 
£50,000 which was transferred to Northstar in order to enable it to meet the cheques it had issued. 
Mr Fielding said that he paid the money to Seaquest rather than direct to Northstar because 
Seaquest was "the best horse in the race"; that is, a more secure prospect for repaying him.  

479. The formal documentation includes a record of an EGM of Northstar held at Burnden Works 
on 24 November 1998. It records the following resolution:  

"G. Fielding agreed to provide £90,000 of loan capital for which the Company 
agreed to grant an additional 900 shares in his favour." 

480. There is also a formal resolution of the board of Northstar of the same date, resolving to allot 
the 900 shares to Mr Fielding. There is a similar resolution in relation to Seaquest.  

481. Mr Fielding said that he could see nothing wrong in the allotment of the shares. Mr Birkett 
said that he thought "it was a good idea to issue the share capital so we could have money invested 
into the companies".  

482. On the same day Alumax had sent Mr Read a number of drawings of aluminium sections for 
approval. Mr Read approved them; but instructed Alumax that the customer's name should be 
changed from "Quickfit" to "Seaquest". The drawings were revisions of drawings that had come into 
existence before Seaquest had been incorporated. Mr Read said that he had begun to ask for the 
customer's name to be changed earlier than November, at Mr Birkett's request. He could not 
remember whether Mr Birkett renewed his request in November.  

The visit to Mr Clayton 

483. On the morning of 19 December 1998 Mr Birkett, Mr Naden and Mr Worsdall went to see Mr 
Clayton at his premises. Mr Worsdall said that the purpose of the visit was some business between 
them, but he did not know what it was. They were given a tour of Mr Clayton's factory, after which 
they returned to Groby Road. At about lunchtime that day Mr Birkett dictated to Mr Worsdall the draft 
letter to be sent by Mr Clayton that I will refer to when dealing with Mr Clayton's loan.  

RESPONSES TO THE LITIGATION  

Introductory  

484. On 12 November 1998, HHJ Behrens made an order restraining Mr Clayton and Mr Birkett 
(who remained the registered holders of the shares in Northstar and Seaquest) from transferring or 
otherwise dealing with their shares in those companies. As I have said the order was made on an 
application without notice, and the order was served on the following day, 13 November.  

485. On 13 November 1998 Mr Fielding arranged for Burnden Conservatory Products Ltd to be 
incorporated.  

Efforts to obtain documents and information  

Introductory 

486. It is an important part of Ultraframe's case that the documents on which the defendants now 
rely as evidencing Mr Fielding's ever increasing involvement in the affairs of Northstar and Seaquest 
were not produced in response to various requests and orders for the production of documents and 



information. This, they say, leads to the inference that the documents did not exist at the date of 
those requests and orders. Consequently, the course of these events needs to be examined.  

The DTI 

487. Mr Deane of the DTI was first on the scene. On 22 December 1997 he wrote to Mr Naden 
asking for four categories of document. These categories did not include documents of the kind now 
said to have been forged. On 7 January 1998, Mr Naden, accompanied by Mr Hacking, met Mr 
Deane. It became apparent at that meeting that Mr Deane was investigating the extent of the 
involvement of Mr Davies in Northstar, and was particularly interested in payments made by 
Northstar to Mr Davies, and what they represented. However, it was also apparent that Mr Naden did 
not know much about the business; and the DTI preferred to deal with Mr Birkett who was, or at least 
appeared to be, much more knowledgeable.  

488. On 16 January 1998 Mr Birkett delivered a number of financial documents to Mr Deane. 
Some time later in January some of the papers produced to Mr Deane were collected by Northstar 
for the purpose of preparing interim accounts.  

489. On 28 May 1998 Mr Deane wrote to Mr Birkett asking for production of financial documents, 
including the cash books, covering the period from April 1997 "to date". Mr Hacking replied on 8 
June inviting Mr Deane to contact Northstar's auditors to inspect the relevant documents. This does 
not seem to have happened, because Mr Deane renewed his request on 24 June 1998. On 28 June 
Mr Birkett replied, saying that the company had the documents in question and inviting Mr Deane to 
contact Ms Patey to make an appointment to inspect them.  

490. On 29 June Mr Deane was authorised to investigate the affairs of Seaquest as well. On 14 
August he wrote to Mr Hacking repeating his request for documents. However, the DTI inquiry 
appears to have petered out.  

491. I do not place reliance on the interchanges with the DTI. Both Mr Naden and Mr Birkett 
appear to have been co-operative; and in any event the DTI's investigations were directed at a 
different target.  

Mr Davies' trustee in bankruptcy 

492. On 26 May 1998 Mr Davies' trustees wrote to Mr Naden asking him to confirm whether he 
was legally and beneficially entitled to the shares in Northstar; or whether he held them on trust for a 
third party, such as Mr Davies. Mr Naden did not reply. In June the trustees began asking for 
information about Mr Davies and his involvement in Northstar.  

493. Mr Birkett and his colleagues at Northstar were deeply suspicious of the trustees. They 
rightly suspected that Ultraframe were behind the trustees; and that any information that they gave to 
the trustees would end up in the hands of Ultraframe, which was one of Northstar's main commercial 
rivals. The policy they adopted was to give the trustees as little as possible. This worked in two 
ways. First, they did not reveal to the trustees anything that they did not specifically ask for. Second 
they only revealed that which Mr Hacking advised them they had to reveal. When an order for the 
production of documents was made by HH Judge Behrens on 15 June 1998, Northstar extracted an 
undertaking from the trustees not to pass on information to Ultraframe.  

494. On 8 June 1998 HH Judge Behrens made an order requiring the production by 11 June 1998 
of documents relating to (among other things): ownership of the intellectual property rights in the 
Quickfit system; ownership of the tooling in the Quickfit system and the beneficial ownership of 
shares in Northstar and Seaquest. This order was made, so far as relevant, against both Northstar 
and Seaquest. Within a few days documents were handed over. These included the share 
certificates for the shares in both Northstar and Seaquest, registered in the names of Mr Clayton (98 
shares in each company) and Mr Birkett (2 shares in each company). Accordingly, by mid June 1998 
the trustees knew that Mr Clayton was the registered shareholder of the majority of the shares in 
both companies; and had been the registered shareholder since 1 April 1998 in the case of 



Northstar, and 13 January 1998 in the case of Seaquest. The trustees' solicitors responded promptly 
on 17 June, asking for details of any allotments or share transfers.  

495. On 3 July 1998 Hammonds Suddards repeated their request to Mr Naden for information 
about the shares in Northstar and Seaquest. On the same day they wrote to Dearward. They said 
that they were investigating ownership of the intellectual property rights in the Quickfit system, and 
also the beneficial ownership of shares in both Northstar and Seaquest. They asked for (among 
other things) copies of any and all agreements entered into with Northstar and Seaquest with regard 
to the Quickfit system.  

496. On 6 July Mr Roche drafted a letter to Hammond Suddards for Mr Birkett to sign. It said that:  

"To the best of our knowledge the beneficial ownership is as per the share 
certificates already lodged with yourselves." 

497. Dearward replied on 10 July. The letter was signed by Mrs Fielding over Mr Fielding's name. 
It said that "we have no contractual dealings with the above named person [i.e. Mr Davies] and no 
knowledge of the people that you represent." This statement was untrue. The letter also asked for 
proof of entitlement to the confidential information that had been requested. Hammond Suddards 
followed up on 14 July explaining their entitlement to the information. Dearward replied on the 
following day refusing to supply any information. This letter was signed by Mr Fielding himself. 
Hammond Suddards repeated their request for information on 3 August. On 3 September, Dearward 
refused again. On the same day, Mr Fielding attended a meeting with Northstar to discuss, among 
other things: "the current situation regarding Hammonds and H.D." On 12 November HH Judge 
Behrens made an order containing undertakings by Dearward not to make payments to Mr Davies; 
and the order was served on 18 November. Mr Fielding had not thus far revealed his claim to 
ownership of the shares in Northstar and Seaquest.  

498. In the meantime Hammonds Suddards had written to Mr Clayton asking for information 
about the shares. He replied on 9 July saying that "the share certificates produced by Northstar 
Systems Limited is the only documentation that I know of." In a letter to Hammond Suddards dated 
18 November 1998 Mr Clayton said:  

"It is a fact that I held the shares. The basis of this was a loan of £20,000 to Jeff 
Naden in January 1998 when he was struggling financially and seeking to develop 
his business. In return for this loan I took shares by way of security until the loan 
was repaid. This loan was repaid in a matter of weeks and the shares relinquished." 

499. Mr Clayton added that the loan had been repaid in a matter of weeks. This letter was drafted 
by Mr Roche.  

500. On 19 November 1998 Mr Fielding consulted Addleshaw Booth & Co. His evidence was that 
he had kept documents relating to Northstar in a "Twinlock" file in a filing drawer at Burnden Works. 
Before going to see Addleshaw Booth & Co he had taken two photocopies of the file; which he put 
into two lever arch files. He said that each lever arch file contained copies of all the documents in his 
file, with the exception of some documents of which he had more than one copy. As regards those 
documents he copied one copy only. He left one complete lever arch file with Addleshaw Booth & 
Co, and kept the other one himself. The documents within the files included both the Northstar 
supply agreement and the Seaquest supply agreement; and also the letter from Mr Fielding to Mr 
Clayton. He told Addleshaw Booth & Co that he was the owner of 98 shares in Northstar and 98 
shares in Seaquest. Addleshaw Booth & Co asked him to provide the share transfer forms. 
Ultraframe say that it was after this request that Mr Fielding asked Mr Clayton to sign the share 
transfer forms that were back-dated to 5 May 1998. Mr Fielding agrees that he did not arrange for Mr 
Clayton to sign the share transfer forms until after he had consulted Addleshaw Booth & Co; and that 
he did not tell them that the share transfer forms had not, by then, been completed. Mr Fielding says, 
however, that the file of documents he left with Addleshaw Booth contained all the other documents 
that were subsequently sent to the trustee's solicitors. Because it is privileged, this file has not been 
produced for inspection.  



501. Mr Fielding instructed Addleshaw Booth & Co to write to the trustees on his behalf. They did 
so on 23 November. They said that Mr Fielding agreed to invest £80,000 in Northstar in January 
1998 and that Mr Naden agreed to transfer his 98 per cent shareholding. Mr Fielding was 
subsequently informed that Seaquest had been set up; and Mr Naden also agreed to transfer his 98 
per cent shareholding in that company. The capital injection was made; but in March Mr Fielding was 
told that the shares had been transferred to Mr Clayton as a temporary measure. Mr Fielding spoke 
to Mr Clayton and was told that Mr Clayton was holding the shares as security for a loan of £20,000 
that he had made to Northstar in January 1998. Mr Clayton executed stock transfer forms, but the 
share certificates themselves had been lost. Addleshaw Booth & Co enclosed with their letter a 
number of documents. These were: a letter from Mr Fielding to Mr Naden of 9 January 1998; letters 
from Mr Fielding to Mr Clayton dated 14 April 1998, 8 May 1998, 20 May 1998 and 1 June 1998; and 
unstamped stock transfer forms executed by Mr Clayton "dated 5th May 1998". The letter from Mr 
Fielding to Mr Clayton dated 14 April 1998 (which contained the share sale agreement) produced on 
this occasion was not signed by Mr Clayton. They added:  

"For the avoidance of doubt, Mr Fielding has confirmed that he has not at any time 
had any dealings with Mr Davies in connection with the shares in Northstar and 
Seaquest." 

502. Hammond Suddards wrote to Addleshaw Booth & Co on 24 November 1998, raising a 
number of questions. They pointed out that Mr Naden never did hold any shares in Seaquest, They 
said that they had not seen correspondence from Mr Clayton agreeing to the proposals in Mr 
Fielding's letter of 14 April 1998; and they asked for the date on which the stock transfer forms had 
been stamped. On 25 November 1998 Addleshaw Booth replied, enclosing another copy of the letter 
dated 14 April 1998 from Mr Fielding to Mr Clayton; this time signed by Mr Clayton. They said that 
the delay in producing the share transfer forms was attributable to Mr Fielding's having had to 
retrieve them from the bank where they had been lodged for safekeeping. This was untrue. On 26 
November Hammond Suddards pointed out that in June 1998 Northstar and Seaquest had been 
ordered to deliver up all documents relating to ownership of shares; and asked why, if the share 
transfer had taken place before that date, the share transfer forms had not already been produced. 
Addleshaw Booth & Co replied on 2 December 1998, saying that the inference that the share 
transfers did not take place until after the order of June 1998 was "both incorrect and objectionable". 
This was also untrue.  

503. On 4 December 1998 Addleshaw Booth & Co informed Hammond Suddards that the 
Northstar debenture and the Seaquest debenture had been granted. They also produced further 
documents consisting of a letter from Mr Fielding to Mr Naden dated 12 June 1997 (the covering 
letter to the Northstar supply agreement); the Northstar supply agreement itself; a letter from Mr 
Fielding to Mr Naden and Mr Birkett dated 16 January 1998; a letter from Mr Fielding to Mr Naden 
dated 19 January 1998 and the Seaquest supply agreement. They said in the letter:  

"Mr Fielding has made investments (and incurred contingent liabilities) in connection 
with the Northstar conservatory roof system which total in excess of £1 million. This 
includes sums which have been invested in Northstar and Seaquest since August 
1998." 

504. The figure of £1 million was plainly untrue; and Mr Fielding knew that. Mr Fielding's 
explanation of this figure is that it could well have been put into the letter in order to induce the 
trustees to meet him.  

505. On 8 January 1999 Mr Fielding swore an affidavit in the Consolidated Leeds Action. He 
exhibited a large number of documents. These included letters from him to Mr Naden dated 7 
October 1997; 17 March 1998; 4 April 1998 and 25 April 1998. Ultraframe say that each of these 
letters had been back-dated. Ultraframe also say that letters that had been sent by Kesterwood 
Extrusions, on its own letterhead, had been replaced in the exhibit by the same letters reprinted on 
Mr Fielding's personal letterhead.  

Falsification of documents  

Mr Fielding's paper management 



506. Because allegations of falsification of documents loomed large in the litigation, Mr Fielding 
described in his witness statement his office practice as regards the creation of documents. He said 
that he would prepare letters in manuscript and arrange for them to be typed. He would place the 
manuscript drafts in an out-tray on his desk. Most of his typing until February 1999 was done by 
Helen Atherton, who was the receptionist. She moved into Dearward's sales office in February 1999. 
She typed on a computer. The computer was apparently destroyed in late 1999. Mr Fielding 
continued in his witness statement:  

"When Helen typed a letter for me she would normally put the typed letter back in 
the in-tray on my desk with a top copy and a file copy behind it…. I usually threw the 
file copy in the bin because it was not obvious from the file copy on which letter 
heading the letter was written. I would then sign the original letter and take a 
photocopy which I would then retain on file." 

507. Some of Mr Fielding's typing was done by Sue Peacock. He said:  

"When Sue Peacock typed my correspondence she just produced an original which I 
would sign and then photocopy." 

508. Ms Atherton said that when Mr Fielding wanted her to type for him, he gave her a 
handwritten draft. Mr Fielding would write on the draft the letterhead on which he wanted the letter 
printed. He did not date the drafts; and Ms Atherton would insert the date on which she typed it. 
When she had typed the letter she would return it to Mr Fielding with the original draft. Ms Atherton 
did not mention a file copy; and Mr Fielding agreed that Ms Atherton's evidence on that topic was 
likely to be more accurate than his own.  

509. It became clear in cross-examination (as Mr Fielding readily acknowledged) that he had also 
been inaccurate about his practice as regards the photocopying of correspondence. If his account 
had been accurate, the files ought to have contained precise copies of signed versions of his 
correspondence. They did not where many of the disputed documents were concerned. Even a 
cursory look showed clearly that, although the text was identical, Mr Fielding's signatures were not. 
On many occasions they were differently placed on the letter; and differently formed or differently 
sized. The only possible inference is that Mr Fielding signed two (or more) copies of an identical 
letter. Mr Fielding agreed.  

Mr Fielding's filing system 

510. Mr Fielding has always done his own filing. To start with he kept papers in a "Twinlock" file in 
a filing drawer in his desk. At some stage he transferred the documents in that file into a lever-arch 
file or files. Mr Fielding's evidence about when he transferred the documents varied during the 
course of his cross-examination. At one stage he said that he transferred the documents after his 
first meeting with his solicitors on 19 November 1998. Later he said that he had made the transfer 
shortly after a meeting which he had had with Mr Roche on 9 October 1998.  

The stock transfers 

511. The stock transfers of shares in Northstar and Seaquest from Mr Clayton to Mr Fielding were 
both dated 5 May 1998. However, they were not in fact signed until some time after 19 November 
1998. They were stamped on 30 November 1998. Mr Fielding says that it was he who inserted the 
date "5 May 1998". His explanation for that is that 5 May 1998 was the date on which Mr Clayton 
had agreed to transfer the shares to him. Ultraframe of course say that this explanation is false; and 
that the documents purporting to record the agreement did not come into existence until November 
1998. But on any view, the share transfers were back-dated and, to that extent, falsified.  

512. In addition each stock transfer form records the consideration for the transfer as being 
£10,000. Each transfer was a transfer from Mr Clayton to Mr Fielding; and of course there is no 
question of Mr Fielding having paid any money to Mr Clayton. Mr Fielding's explanation for this is 
that in November 1998 he had become aware that Mr Clayton had lent £20,000 to Northstar; and 
that in trying to put a reasonable value on the shares he took the sum of £20,000 and divided it by 



two. On any view the consideration for the transfers was falsely stated; and, moreover, Mr Fielding's 
evidence was that he thought the shares were worthless. Mr Fielding was unable to say whether the 
amount of the consideration had been filled in on the forms when Mr Clayton signed them. In his 
witness statement of 21 January 2000 Mr Clayton said that he had had a meeting with Mr Fielding in 
November 1998 when he was asked to sign "the blank transfer forms".  

513. According to Mr Fielding, the stock transfer forms were kept at home in his safe. He says 
that that is what he told his solicitors when he met them on 19 November 1998. However, since Mr 
Fielding did not fill in any details on the forms until after he had seen his solicitors that day it must 
follow (as Mr Fielding accepted) that the stock transfer forms were simply blank printed forms. Mr 
Fielding agreed that they were, indeed, blank. Mr Fielding said that they had been sent to him in an 
envelope in July 1998 by Mr Birkett together with documents relating to the laminating machines. He 
extracted the latter documents from the envelope and put the envelope, with the blank stock transfer 
forms, in the safe. Why Mr Fielding would have kept the blank stock transfer forms in his safe from 
July to November is a mystery. Why Mr Fielding should have kept a blank stock transfer form in his 
safe at all is another mystery. Moreover in a letter of 25 November 1998 Mr Fielding's solicitors said 
that Mr Fielding had "recovered the stock transfer forms which we understand had been lodged with 
his bank for safekeeping." Mr Fielding said that his solicitors had misunderstood what he had told 
them. But it is impossible to avoid the conclusion that Mr Fielding gave false instructions on this 
point.  

514. What emerges from this is that the trustees were supplied with two stock transfer forms 
which purported to show that Mr Fielding had bought the shares in Northstar and Seaquest for a total 
of £20,000 and that the stock transfer forms had been executed on 5 May 1998. All the elements of 
this were false. It is also the case that on the day before the stock transfers were signed Mr Clayton 
wrote to the trustees a letter that had been drafted for him by Mr Roche in which he said that he was 
"in no position to influence or occasion the transfer of any Northstar or Seaquest shares as may be 
requested by any order the Court may bring." This, too, was false.  

Falsification of documents by Mr Sheffield 

515. Mr Birkett says that the main falsification of documents took place in two stages. The first 
stage was in August 1998. According to Mr Birkett Mr Davies told him to release all paperwork 
between Northstar and Kesterwood to Mr Sheffield. A few days later Mr Sheffield removed a quantity 
of documents from Groby Road. The purpose of the exercise was to remove Mr Davies' name from 
the paper trail, in order to distance him from Northstar. Mr Davies says that Mr Sheffield returned the 
documents within a couple of weeks, with all references to Mr Davies removed. Mr Birkett explained 
that the reason why it was only the Kesterwood companies' documents and not other documents 
that needed to be changed was that the Kesterwood correspondence was in relation to financial 
matters such as pricing and business decisions, which Mr Davies was not supposed to be involved 
in. Other correspondence related to design issues. That did not need changing because, as a result 
of the employment contract Mr Birkett had typed up, it was in order for Mr Davies to be seen to be 
dealing with that. These concerns appear primarily to be concerns to attempt to show that Mr Davies 
was not in breach of the disqualification order.  

516. Mr Birkett said that when Mr Sheffield returned the documents, he came into the office at 
Groby Road, handed him the documents; and Mr Birkett himself put them into the filing cabinet. He 
did not look at them, but simply put them into the Kesterwood file in the filing cabinet, which was 
organised on the basis of one file per supplier. It must, therefore, follow that the documents were not 
put in date order within the file.  

517. Mr Sheffield denies having falsified any documents.  

518. There was no real evidence of the process that Mr Sheffield is alleged to have adopted in 
removing documents. Presumably it would have required a close examination of the whole of 
Northstar's files. Mr Birkett did not suggest that he handed over the whole of Northstar's files to Mr 
Sheffield. It would not have been enough to have handed over the Kesterwood files alone; since if 
the object of the exercise was to air-brush Mr Davies out of history, the air-brushing would have had 
to have been comprehensive. Kesterwood was not Northstar's only supplier. Nor did Mr Birkett 
suggest that he himself trawled through Northstar's files to select documents for Mr Sheffield to alter. 



Then there are the mechanics of altering documents. Letters would have had to have been retyped 
and reprinted on the Northstar letterhead. Mr Birkett did not suggest that he (or anyone else) 
supplied Mr Sheffield with Northstar writing paper. Finally, there is the date. If this instruction was 
given in August 1998 it pre-dated not only the two pub meetings in October and November 1998, but 
also the instruction that Mr Birkett said that Mr Davies gave him in September. Thus this stage of the 
falsification cannot have been part of the conspiracy to transfer the companies to Mr Fielding. If it 
was not, what motive would Mr Sheffield have to participate in the falsification of documents? In my 
judgment, none. I reject this part of Mr Birkett's evidence.  

The Northstar supply agreement 

519. Mr Birkett's evidence was that Mr Naden gave him a copy of the Northstar supply agreement 
towards the end of November 1998, shortly after it had been signed. Although Mr Naden said that 
the document was "for the files", Mr Birkett did not file it. The reason that Mr Birkett gave for not 
having filed it was that he did not have a file for Mr Fielding; and so did not know where to put it. 
However, he did not ask.  

The plastic wallet: Mr Birkett's evidence 

520. As I have already said, Mr Birkett's evidence was that in November 1998 Mr Roche gave him 
a plastic wallet containing a number of forged documents. Mr Birkett says that on giving him the 
documents, Mr Roche said that they were "for the files". Since Mr Birkett was part of the conspiracy 
he knew, without looking at the documents, that they were forgeries. Although he had been asked by 
Mr Roche to put the documents in the files, and although he knew that they were potentially 
important, he did not file them. He simply forgot to do so. Instead he left them in the plastic wallet 
which he put in a box behind his desk in his office at Groby Road. He did not even look at them. 
There they stayed until Mr Birkett removed them.  

521. Mr Birkett said that in addition to the documents that Mr Roche handed to him in November 
1998, there were other falsified documents that came into existence later. As he put it:  

"The story was not finished in 1997 or 1998. It was still going on in 1999." 

522. Mr Birkett removed the plastic wallet and its contents from Groby Road in March 1999. He 
said that he took them to protect his own interests. If he took them in March 1999 that would have 
been at about the time of his suspension; and well before his final break with Northstar. He took 
them home, and put them in a wardrobe in a bedroom. He had still not looked at the contents of the 
plastic wallet. He forgot that they were there. Mr Birkett gave differing accounts of when he first 
looked through the documents. In his witness statement he said that about "a month or two later" 
(i.e. no later than the end of May 1999) he "first looked at these documents in the context of the 
pressure which was being brought on me to verify my List of Documents and began to appreciate 
their significance". In his oral evidence he first said that he had "flicked through" them before 
handing them to Eversheds. Eversheds are Ultraframe's current solicitors. But when it was pointed 
out to him that the documents were exhibited to an affidavit that he swore on 16 August 1999, at a 
time when Eversheds' predecessors, Hammond Suddards, were acting for the trustee, he 
appreciated that his first answer could not be correct. He then said that he first looked at the 
documents in June or July 1999. Later in his evidence, and in the light of his witness statement, he 
conceded that he looked at the documents in May or June 1999.  

523. The significance of the timing is that Mr Birkett had contacted Ultraframe in about June 1999. 
The reason he went to see Ultraframe was to see if they would pay him to reveal what he knew 
about Northstar. Mr Birkett stoutly maintained that he did not reveal to Ultraframe the existence of 
the forged documents when he met them. It is also an important part of Mr Birkett's insistence that 
he has repented of his involvement in a dishonest conspiracy that his change of heart was triggered 
by his unease at having to verify a list of documents on affidavit. However, on 11 June 1999 there 
was also a meeting between Mr Birkett and Mr Fielding (and others) at the World Trade Centre in 
Salford. Mr Birkett was accompanied by his own solicitor. Since an order had been made a few days 
earlier requiring Mr Birkett to verify a list of documents, and since he was accompanied by his own 
solicitor, it seems probable that he had had advice about the consequences of making a false 
affidavit. He revealed to the meeting that he had documents which might be relevant. Both Mr 



Fielding and Mr Roche are recorded as having advised him to disclose them and also to have 
warned him against perjuring himself. There is no record (and no allegation) that anyone at the 
meeting referred to forged documents. The advice and warnings given by Mr Fielding and Mr Roche 
are not those that one would expect from conspirators in a conspiracy that involved wholesale 
forgery of documents.  

The contents of the plastic wallet 

524. Mr Birkett's evidence was that the plastic wallet contained the forged or altered documents 
that had been given to him by Mr Roche. However, on examination, the contents of the plastic wallet 
included:  

i) A copy of Mr Fielding's letter of 20 March 1997 to Mr Naden, in which he quoted prices for 
extrusions and dies. The copy in Mr Birkett's plastic wallet did not, however, include the 
annotation which Mr Fielding says he made as a result of his telephone conversation with Mr 
Clarke on 26 March 1997. This means that there must have been two forgeries: one copy of 
the letter without the annotations, and another copy with them; 

ii) A copy of the Northstar supply agreement, which Mr Birkett said that Mr Naden (rather 
than Mr Roche) had given him in November 1998. Mr Birkett could not explain how it ended 
up in the plastic wallet; 

iii) The original of a letter from Mr Cooper to Mr Birkett dated 22 December 1997, which Mr 
Birkett accepts is a genuine document. However, Mr Birkett says that another letter bearing 
the same date and also from Mr Cooper was forged as a substitute for the genuine letter. 
Yet the forgery is not in the plastic wallet; 

iv) The longer version of the minutes of the meeting at Burnden Works of 16 January 1998. 
Mr Birkett said that the shorter version of the minutes was genuine. He was unsure whether 
the longer version was or was not a forgery, other than on the basis of whatever inference 
could be drawn from its having been in the plastic wallet; 

v) The letter from Mr Fielding to Mr Birkett of 14 October 1998 which Mr Birkett accepts is a 
genuine document. When this was pointed out to him, Mr Birkett asked to see the original, 
and having seen it confirmed that it had been posted to him; 

vi) A letter from Mr Fielding to Mr Birkett of 17 November 1998 which Mr Birkett accepts is a 
genuine document, although he questions a reference in it to an earlier letter of 11 
November, which Mr Birkett says he did not receive; 

525. On the other hand, the plastic wallet did not include:  

i) A copy of the letter dated 12 June 1997, which was the covering letter to the Northstar 
supply agreement which, according to Mr Birkett, was forged at the same time as the supply 
agreement itself; and which one would naturally have expected would have been given to 
him at the same time as the forged agreement to which it refers. The copy that found its way 
into the trial bundles was disclosed by Mr Fielding after he had come across it in a box of old 
Northstar papers; 

ii) A copy of the letter dated 5 January 1998 from Mr Fielding to Mr Naden in which Mr 
Fielding proposed a capital injection into Northstar in return for Mr Naden's shareholding;  

iii) The letter dated 7 September 1998 from Mr Sheffield to Mr Birkett in which Mr Sheffield 
referred to the tooling and trialling that Kesterwood had undertaken "during the last 12 
months". 

526. It also did not include copies of correspondence apparently passing between Mr Fielding and 
Mr Clayton relating to the shares; but, whether or not there was a conspiracy to fabricate documents, 
there would have been no need for these documents to have been in Northstar's files.  



Mr Birkett's green folder 

527. In addition to the plastic wallet, Mr Birkett also said that he had a green folder. He took that 
too when he left Groby Road in March 1999. He put it into his wardrobe together with the plastic 
wallet. However, when he came to retrieve the plastic wallet, he overlooked the green folder; and he 
did not come across it until later when he was rummaging in the wardrobe looking for something 
else. The most important document that was contained in the green folder was the longer version of 
the minutes of the meeting on 16 January 1998.  

Mr Fielding's evidence 

528. Mr Fielding denied having been part of any conspiracy to falsify or backdate documents.  

Mr Read's evidence 

529. Mr Read denied any knowledge of a plan to back-date documents in the autumn of 1998. He 
said that Mr Birkett had suggested to him that documents should be back-dated; but that these were 
concerned with Mr Davies' bankruptcy and the rental agreement. Mr Read's reaction to Mr Birkett's 
suggestion was that "you are better off not to have a document at all than to start putting forgeries in 
place". Mr Read said that Mr Roche was also of the same view. He also told Mr Birkett that any 
attempt to backdate a document produced on a computer would show up on the computer itself. He 
denied being aware of any suggestion to back-date documents relating to shares.  

Mr Cooper's evidence 

530. It was put to Mr Cooper that he signed a number of documents well after the date that they 
bore. The suggestion was that the documents in question had been fabricated in order to bolster Mr 
Fielding's case and then put before Mr Cooper for signature. Mr Cooper denied these allegations.  

Mr Roche's evidence 

531. Mr Roche accepts that he did remove documents from Groby Road in November 1998. He 
says that he did so in order to work on Northstar's accounts at home because there was an imminent 
VAT inspection due. He says that he removed documents with the agreement of Mr Birkett and Mr 
Naden; and that he returned the documents when he had finished with them. Most were returned 
shortly before Christmas 1998 and the remainder early in 1999. He says that it was not unusual for 
him to take documents home to work on them; and he gives instances from earlier in 1998 when he 
did so. He denies having forged or back-dated any document. He denies that he gave any 
documents to Mr Birkett for insertion in Northstar's files. Mr Hochhauser put the disputed documents 
to Mr Roche, one by one, and Mr Roche maintained his denials.  

Expert evidence 

532. Ultraframe commissioned a report from Dr Audrey Giles on the authenticity of Mr Cooper's 
signature on the letter of 22 December 1997. She concluded that the signature was not authentic, 
but was an attempt to simulate Mr Cooper's signature. The Burnden Defendants did not require Dr 
Giles to be called; and her report was, therefore, unchallenged. Mr Cooper did not assert that the 
signature on the disputed document was his. I find, therefore, that his signature was forged. But this 
finding only leads to another puzzle. If Mr Cooper was a willing participant in the conspiracy, why 
forge his signature? Why not simply ask him to sign another fabricated document? On the other 
hand, if all the key documents are genuine, why forge Mr Cooper's signature? Moreover, the 
document bearing Mr Cooper's forged signature only came to light after battle lines had been drawn. 
If his signature had been forged as part of the conspiracy, one would have expected it to have been 
produced earlier. Accordingly, although Mr Cooper's signature has been forged, the fact of the 
forgery does not take me very far.  

Conclusions on the plastic wallet  



533. Mr Snowden submits that the way Mr Birkett behaved following his departure from Northstar 
"is not indicative of a man who has a folder stuffed full of forged documents. It is indicative of a man 
who hurriedly took a random selection of documents from his former company in the hope that they 
might contain sensitive commercial information that could give him some leverage in negotiations 
either with his old company or with a competitor". He further submits that the way Mr Fielding 
behaved towards Mr Birkett in June 1999 "is not indicative of a man who had forged a pile of 
documents and knew that one of his co-conspirators was talking to the enemy."  

534. Mr Birkett's evidence about the plastic wallet and the green folder was inconsistent and at 
times incoherent. Mr Hochhauser himself accepted that on this topic Mr Birkett's evidence was "all 
over the place". I find it impossible to accept Mr Birkett's evidence about the provenance of the 
documents in the plastic wallet. In my judgment Mr Birkett seized what documents he could when he 
left Groby Road. However, that conclusion does not itself dispose of the allegations of forgery and 
fabrication of documents. It may well be that Mr Birkett seized documents some of which he believed 
to have been forged. I will still have to examine the circumstances in which those documents that are 
alleged to have been forged came into existence. But in doing so, I cannot place any reliance on the 
contents of Mr Birkett's plastic wallet.  

Mr Fielding's game plan  

535. Mr Fielding explained that his objective was to have a meeting with the trustees. He 
specifically told his solicitors on 19 November that he wanted "to sit round the table with the trustees 
and sort everything out". He reiterated this several times in the course of his oral evidence on Day 
42. The correspondence emanating from Addleshaw Booth & Co was sent "with the hope of 
generating a meeting with the trustees at the earliest possible date to suit them to resolve matters". 
He also wanted "to be in a position of strength". As Mr Fielding accepted, this strategy included 
falsely stating to the trustees that he had invested £1 million in Northstar and Seaquest. But although 
he "dearly wanted" a meeting with the trustees, they refused to meet him.  

The incorporation of BCP  

536. BCP was incorporated on 13 November 1998, the day after HH Judge Behrens made an 
order restraining dealings in shares in Northstar and Seaquest together with a number of other 
orders in the Leeds Actions. Mr Fielding agreed that this was not a coincidence. He said that he was 
not happy that he had made investments in Northstar; that he knew that he would have to spend 
more money and he wanted to put any new investment through a new company. So he incorporated 
BCP. However, he said that at the time there was no obvious need for new cash to be put in; and 
although it was possible that BCP would buy aluminium, there was no immediate occasion for it to 
do so. BCP did not in fact begin trading until March 1999. Mr Fielding did not accept that BCP was 
incorporated as the potential repository of the businesses of Northstar and Seaquest; and did not 
accept that the delay in the commencement of its trading was due to a desire to siphon off those 
businesses. BCP in fact had customers other than Northstar and Seaquest: notably Scholes 
Windows. Mr and Mrs Fielding each held 50 per cent of the shares in BCP; and Mr Fielding was 
appointed as its first director. Some six months after it began trading (on 1 September 1999), BCP 
granted a debenture over its assets in favour of National Westminster Bank.  

537. I have already described how HH Judge Behrens declared that Ultraframe was the beneficial 
owner of the shares in Northstar and Seaquest; and that the allotment of 900 shares in each 
company to Mr Fielding was invalid. HH Judge Behrens delivered his judgment on 25 February 
2000. On 1 March 2000 Mr Fielding appointed an administrative receiver of Seaquest's property 
under the powers contained in the Seaquest debenture.  

Timing of meetings  

538. Mr Fielding met Mr Birkett and Mr Naden on 17 November (when the Northstar debenture 
was signed), 18 November, 24 November and 25 November 1998.  

539. The meeting of 18 November was two days before Mr Birkett, Mr Naden and Mr Roche met 
Mr Hacking and told him about the loan from Mr Fielding. Ultraframe say that this is no coincidence; 
and that it must have been at the meeting on 18 November that the story of Mr Fielding's loan was 



concocted. Mr Fielding says that he had no input into what Mr Hacking was told. But he pointed out 
that the meeting on 20 November 1998 was the first time that Mr Naden had been present at a 
meeting with Mr Hacking; and that it was possible that Mr Naden put the record straight. I have 
already dealt with this point.  

540. However, Mr Fielding said that the meetings he had with Mr Birkett and Mr Naden did not 
concern any legal proceedings. They were all about money: how much money could Northstar and 
Seaquest have and when could they have it. The meeting on 18 November had been principally 
concerned with supplies of aluminium. At the meeting on 24 November, Mr Birkett brought a box of 
papers relating to Mr Davies' bankruptcy, but Mr Fielding says that he did not look at them, but 
passed them to his solicitors. The meeting itself was again concerned with money; and it was at this 
meeting that Mr Birkett revealed that he had issued cheques on Northstar's bank account that would 
not be met; and that Mr Fielding agreed to lend money to Northstar in return for the allotment of the 
additional shares and a debenture over Northstar. Mr Birkett did not give any evidence in his most 
recent witness statement or his oral evidence about these meetings suggesting that they were the 
meetings at which the plot was hatched, which he might have been expected to, if they really were. 
On the contrary, his evidence was that once the pub meetings had taken place, it was others who 
put the conspiracy into operation. On the other hand he did make this suggestion in an earlier 
witness statement.  

THE ACCOUNTING RECORDS 

Audited accounts  

Northstar 

541. Audited accounts for Northstar were produced for the period 24 May 1996 to 31 May 1997.  

Seaquest 

542. Audited accounts for Seaquest were produced for the period to 30 June 1999. I deal with the 
process of the audit of Seaquest's accounts later in this judgment.  

543. Both experts agree that accounting records that have been audited are the most reliable 
such records, as a professionally qualified third party has examined and given an opinion on them. 
However, Mr Wilkinson warned that audited accounts are reliable for the period they cover, taken as 
a whole; and that they cannot (or should not) be used to dissect that period into shorter ones.  

The computer systems  

544. It is common ground that:  

i) Until May 1997 Northstar maintained a nominal ledger, sales ledger and purchase ledger 
using a computer program called Sage DOS; 

ii) Between June 1997 and May 1998 Northstar maintained a nominal ledger, sales ledger 
and purchase ledger using a computer program called Opera; 

iii) From June 1998 Northstar maintained a nominal ledger, sales ledger and purchase 
ledger using a computer program called Sage Line 50. 

545. It is also common ground that Seaquest's accounts from the date when it began trading to 
June 1999 were maintained on Sage Line 50.  

Opera 



546. There are two copies of the Opera database. One of them was last modified on 8 January 
1998; and records transactions up to that date. The other covers the entire year to May 1998. The 
first of these databases is a backup copy that was made in January 1998.  

Sage Line 50 

547. One of the versions of Sage Line 50 is entitled "1997/8 restoration". This was created by Mr 
Roche. It was last modified on 8 December 1998.  

Sequential transactions in Sage Line 50 

548. When an operator posts a transaction in Sage Line 50, the software automatically allocates 
that posting a unique, sequential transaction reference number. For any ordinary user of the 
program, and therefore for practical purposes, that number cannot be changed. The operator posting 
a transaction will almost always assign a date to the transaction. That date (which may be current, 
past or future) is the operator's choice. The selected date may not be the date on which the posting 
was made or the transaction recorded by the posting took place: it is merely the date "associated 
with" the transaction. However, since the operator cannot alter the transaction reference number, it 
is possible for a computer analyst to see the order in which postings were made to Sage Line 50; 
and to determine whether the order of postings corresponds with the chronology allocated to the 
transactions by the operator. In order to access the database, it is necessary for an operator to input 
a valid user name and password. The program automatically attaches that user name to any posting 
made during a session initiated by the use of that user name and password. However, the fact that a 
particular user name and password has been entered does not necessarily mean that the user 
whose name and password have been entered was the person who entered the transaction, if 
someone else knew his user name and password.  

Cashbook  

549. Ms Patey maintained a cashbook manually. The cashbook was maintained for Northstar 
only.  

Bank statements  

550. Northstar disclosed a series of bank statements. Both experts agreed that these were 
reliable, as far as they went. They may not, however, present a complete picture, because of 
unrecorded cash receipts.  

Mr Roche  

551. In the middle of May 1998 Mr Birkett bought new computers for Northstar and a new 
accounting package. This was Sage Line 50. He told Mr Roche to get it up and running by the end of 
Northstar's financial year on 30 May 1998. Mr Roche was unable to input all the data in the time 
available.  

552. Mr Roche says that financial information was given to him by Mr Birkett and that he took that 
information on trust. He says that he was told by Mr Birkett that the data on the old Opera system 
was corrupted and could not be used. Mr Roche thought that the Sage system started off on the 
wrong foot, because there were no stock figures, or opening balances. In June 1998 Mr Birkett told 
him that Seaquest owed Northstar £350,000; and Mr Roche entered this figure in the accounts. At 
about the same time Mr Roche says that he became aware that Northstar was in financial trouble. 
He says that he produced a profit and loss account that showed that Northstar had a cash shortage 
of about £15,000. The cause of the deficit was the failure to include costs incurred for the purchase 
of aluminium for which Northstar had not yet been invoiced.  

553. Mr Roche says that he was responsible for setting up the Alan Clayton Loan Account on the 
Sage software. He says that he did not have access to the Opera software because Mr Birkett had 
told him that the data was corrupted. He was told by Mr Birkett that there was a loan account in Alan 
Clayton's name and was also told what its balance was. He was not told about any "story" 



associated with it. Mr Roche says that as far as he was aware Mr Clayton had made a loan to 
Northstar.  

554. On 28 November 1998 he told Mr Hacking that he had just recovered the accounts 
paperwork from the accountants, who had not started work on them. Mr Roche said that he was "in 
the process of re-building the entire set of accounts on my Accounts package." It was not an easy 
task. On 6 December 1998 he reported to Messrs Birkett and Naden that the accounts were 
"abysmal" and that he was unable to progress beyond October because vital evidence was missing, 
in the shape of cheque book stubs showing who was paid what and when. He reported that it had 
been "torture" trying to sort out the accounts; and exhorted them to "make sure staff do not lose 
important papers. It has very nearly bankrupted you." Two days later he reported to them that, 
pursuant to their request to identify payments to Mr Davies, his preliminary findings were that the 
paperwork relating to cash was unclear.  

555. The primary purpose of Mr Roche's reconstruction of Northstar's accounts was an impending 
VAT inspection. Mr Roche worked from two piles of invoices, for both sales and purchases. He 
transferred the data from those invoices into Sage. At intervals he saved the inputs into the system. 
From time to time he made errors; and in order to avoid losing work, he simply reversed erroneous 
entries.  

Mr Hindley  

556. Mr Fielding asked Mr Hindley to review Northstar's accounts in mid-October 1998. He began 
his work on 21 October. At that time he had been told by Mr Fielding that he was "looking to become 
involved" in Northstar and Seaquest. He was not told that Mr Fielding had already lent money to 
Northstar. Mr Hindley was given access to Northstar's accounts on "Sage Line 50". Mr Birkett was 
reluctant to give him access, but eventually gave him a password. He did not see any copies of the 
data held on Opera. Either Mr Birkett or Mr Roche told him that no earlier accounting data were 
available. It was difficult to get information from anybody. Thus the records that Mr Hindley examined 
did not go back beyond April or June 1998. Mr Hindley's preliminary view was that the accounts 
were in disarray. He found that many of the nominal accounts had been set up incorrectly; with 
entries having been inputted the wrong way round (i.e. debits having been entered as credits). The 
PAYE and VAT accounts were wholly unreliable. He also found, on looking at the aged debtors, that 
many recorded debts had in fact been paid, often in cash; but the cash payments had not been 
recorded in the accounts. Mr Birkett was unhelpful and obstructive when asked to explain. Mr Roche, 
by contrast, was willing to help. Mr Hindley found that transactions were appearing or being altered 
in the accounts during the course of the review itself. Mr Hindley began to suspect Mr Birkett of 
having siphoned cash out of the business; and of changing the accounting records. After a few days 
he reported to Mr Fielding that the accounts were "a shambles".  

557. Mr Hindley and Mr Fielding met on 28 October 1998. This was the first time that he 
discussed Northstar and Seaquest with Mr Fielding. He advised Mr Fielding not to "touch the 
companies with a bargepole". But Mr Fielding replied that it was too late: he had already made an 
investment in the companies. Mr Fielding did not give Mr Hindley any information about the nature of 
this investment at that time; and did not tell Mr Hindley that he had lent Northstar £80,000. Mr 
Hindley asked no questions. Mr Hindley gave Mr Fielding a handwritten note which summarised the 
result of his preliminary investigations. He had discovered a directors' loan account recording 
Northstar's indebtedness to a (nameless) director of £23,957. This account was numbered "2301". 
During his initial review of the accounts Mr Hindley himself made no entries into the system.  

558. In November 1998 Mr Fielding asked Mr Hindley to spend as much time as he could on 
sorting out Northstar's accounts (and in particular its VAT and PAYE); and to deal with Seaquest's 
VAT registration. One of the problems in regard to the latter was that VAT invoices had been sent 
out in Seaquest's name, despite the fact that it was not registered for VAT; and, moreover, the VAT 
had been wrongly calculated. Mr Hindley contacted the Inland Revenue and Customs and Excise to 
clarify the position about PAYE and VAT. Mr Hindley looked at the accounting records that were 
available, but concluded that unless all the entries were re-entered, it would be impossible to 
assemble reliable accounts for Northstar. However, that would have been an extremely time-
consuming task; and since the paper records were not available, it was never done. Mr Hindley said 



that he had never seen Northstar's bank records. Mr Hindley also set up Seaquest's accounts on 
Sage DOS.  

559. Mr Hindley made no accounting entries while the accounting records were based at Groby 
Road. However, from January 1999 Mr Hindley, now working at Burnden Works on Northstar's "live 
data", made a number of "correcting entries" into Northstar's accounts.  

560. Mr Read's impression was that Mr Hindley's presence was "possibly a relief" that somebody 
might help and tidy things up.  

What the accounting records show  

The loans 

561. As I have said, Mr Clayton's case is that he made a loan of £20,000 in cash to Northstar in a 
single instalment in January 1998. Mr Fielding's case is that he made a loan of £80,000 in cash to 
Northstar in the following instalments:  

Date Amount 

27 January 1998 £10,000 

4 February 1998 £10,000 

11 February 1998 £10,000 

11 March 1998 £50,000 

Total  £80,000 

562. What do the accounting records show?  
563. The cashbook and bank statements 

562. It is common ground that:  

i) Northstar's cashbook records a receipt of £9,685.35 on 22 January 1998. The 
accompanying narrative is "Loan (CASH)". £9,685.35 was paid into Northstar's bank account 
on about the same date. Mr Fielding does not claim that he made a loan to Northstar as 
early as 22 January. Mr Clayton claims to have made a loan in early to mid-January, but in a 
single instalment of £20,000; 

ii) The cashbook records a receipt of £20,000 on 27 January 1998. The accompanying 
narrative is "LOAN (CASH)". £20,000 was paid into Northstar's bank account on about the 
same date. The date corresponds with the date on which Mr Fielding says he lent Northstar 
the first instalment of £10,000 in cash. However, the source of the loan of £20,000 is not 
identified in the cashbook; and it does not record a separate payment of £10,000. Mr 
Clayton claims to have made a loan of £20,000 to Northstar in early to mid-January 1998. 

iii) The cashbook records a receipt of £10,000 on 5 February 1988. The accompanying 
narrative is "Loan". £10,000 was paid into Northstar's bank account on about the same date. 
The date more or less corresponds with the date on which Mr Fielding says he lent Northstar 
the second instalment of £10,000 in cash. However, the source of the loan of £10,000 is not 
identified in the cashbook; 

iv) The cashbook records a receipt of £10,000 on 12 February 1988. The accompanying 
narrative is "Loan". £10,000 was paid into Northstar's bank account on about the same date. 
The date more or less corresponds with the date on which Mr Fielding says he lent Northstar 
the second instalment of £10,000 in cash. However, the source of the loan of £10,000 is not 
identified in the cashbook; 



v) The cashbook records a receipt of £29,980 on 11 March 1998. The accompanying 
narrative is "Loan". £29,980 was paid into Northstar's bank account on about the same date. 
The date corresponds with the date on which Mr Fielding says he lent Northstar £50,000 in 
cash. However: 

a) The cashbook does not record a receipt of £50,000 either on 11 March 1998 or 
any other date; 

b) The bank statements do not record a credit entry of £50,000 either on 11 March 
1998 or any other date; 

c) The cashbook does not identify the source of the loan of £29,980. 

Opera 

563. Opera was the program in use when both Mr Clayton and Mr Fielding say they made their 
loans to Northstar. The backup version of Opera (which was last modified on 8 January 1998) 
contains an account entitled "H Davies loan account". At some later date the title of this account was 
changed to "Alan Clayton Loan Account". Opera contains no account recording any loan by Mr 
Fielding. Nor does Opera record any payments of £10,000 by way of loan (from any source) 
between January and March 1998.  

564. The Alan Clayton Loan account does not record a receipt of £20,000. It records only two 
receipts: one of £4,000 and the other of £500.35. Nor does it record a repayment of £20,000. Since 
the only receipts recorded in the Alan Clayton loan account are those just mentioned, it also follows 
that there is no account in Opera which records a receipt of £80,000 or, for that matter, £70,000. 
What the Opera loan account does show is a series of debits, many of which are accompanied by 
the narrative "repayment of loan", which amount in aggregate to some £43,000.  

565. However, the Alan Clayton loan account is numbered 1998 (it is a coincidence that the 
number of the account is the same as the year in which the account ends). As I have said, before 
Northstar's accounts were kept on Opera, they were kept on Sage DOS. Sage DOS for the year to 
31 May 1997 also includes an account numbered 1998. That account appears to record a number of 
large credits, representing receipts by Northstar, with the associated narrative "HD", and a large 
number of much smaller debits. The year end balance on that account is approximately £43,000-odd 
owed by Northstar. Mr Hall agreed that it was a reasonable inference from the form of this account 
that it represented Northstar's account with Mr Davies. On this basis it would appear that by 31 May 
1997 Northstar owed Mr Davies some £43,000-odd. The Alan Clayton loan account (previously titled 
the H Davies loan account) maintained on Opera records a number of debits (representing payments 
by Northstar) amounting in aggregate to some £43,000-odd. If these accounting entries are 
considered together with what is shown in the 1998 account maintained on Sage DOS for the 
previous year, it would seem that Northstar repaid the opening balance of £43,000-odd to Mr Davies 
over the course of the year to 31 May 1998.  

566. Mr Hall accepted that this is what these accounting entries appeared to show; but his 
agreement was subject to the caveat that no matching liability of Northstar to Mr Davies, as 
represented by the closing balance of the Sage DOS account, appeared in Northstar's audited 
accounts for the period covered by that account. The force of this caveat was blunted by a letter 
dated 3 September 1997 from a firm of accountants called A Barry & Co, who were preparing 
accounts for the purposes of Northstar's audit. That firm shared the same address as Northstar's 
auditors (Islam & Co) and partners in the one firm were also partners in the other. The precise 
relation between the two firms is to some extent obscure, but the relevant personnel appear to have 
been the same. Be that as it may, the letter of 3 September 1997 says that according to Northstar's 
books and records, the company owed Mr Davies the sum of £43,868. This is the balance shown in 
the 1998 account for the year to 31 May 1998. I provisionally conclude that Northstar owed Mr 
Davies £43,000-odd as at 31 May 1997 and that this sum was repaid to him, in a series of relatively 
small payments, by 31 May 1998.  

567. Mr Clayton said that he was unaware that there was a loan account in Northstar's accounting 
records bearing his name.  



568. All this evidence points to the 1998 account in Northstar Sage DOS as having recorded the 
state of the account as between Northstar and Mr Davies for the year to 31 May 1997; and to the 
1998 account in Opera as being a continuation of that account for the subsequent financial year. 
Once I reach that conclusion, it seems to me to follow that the subsequent retitling of the account as 
the Alan Clayton Loan Account was a fiction. The account was set up by Mr Roche on Mr Birkett's 
instructions, and with information about the opening balance also provided by Mr Birkett. It will be 
recalled that when he met Mr Fielding in May 1998 Mr Davies claimed to be owed £100,000. The 
Official Receiver's report to creditors in Mr Davies' bankruptcy recorded that QCL owed Mr Davies 
£55,000-odd when it went into insolvent liquidation. That, added to £43,000-odd owed by Northstar 
to Mr Davies as at September 1997 produces a sum which is not far short of £100,000. Mr Davies is 
not a man who respects individual corporate personalities, and is given to exaggeration. In my 
judgment, the addition of these two sums is the probable explanation of Mr Davies' claim to be owed 
£100,000.  

The Sage Line 50 "1997/8 restoration" 

569. This database of Northstar's accounting records includes a nominal ledger account 
numbered 2300. It is entitled "Loans". This account records the following credit entries:  

i) £10,000 on 5 February 1998; 

ii) £10,000 on 12 February 1998; 

iii) £30,000 on 11 March 1998. 

570. It also records two postings on 31 January 1998: a simultaneous credit and matching debit of 
£9,686.35. The amount of £9,686.35 is also recorded in Northstar's cash book on 22 January 1998, 
as I have described.  

571. The 1997/8 restoration does not include any entries reflecting a transfer of debt from 
Northstar to Seaquest; although accounting entries in Sage Line 50 do reflect such a transfer.  

572. Mr Roche says that he created the 1997/8 restoration for the purposes of a VAT inspection. 
He says that he was careful to include in this set of accounts information that was reflected in 
documents he had seen and information given to him by Mr Birkett.  

573. In my judgment this account does not take matters any further.  

The 2301 account 

574. This is another Northstar account maintained on Sage Line 50. Its opening balance of 
£57,980 was posted in June 1998. The account was originally entitled "Directors & Shareholder 
Loans" but was later retitled "GJ Fielding Debenture". The renaming of the account took place some 
time after 19 March 1999. This means that the name of the account was changed after Mr Birkett's 
suspension. Mr Hindley says that it was he who changed the name of the 2301 account. He says 
that when he looked at Northstar's accounts he found an account (2301) called "Directors and 
Shareholders Loans". He had asked Mr Birkett and Mr Naden what this was; but they said that they 
did not know, and that it was nothing to do with them. Mr Hindley assumed, in view of the shambolic 
state of the accounts generally, that the loan account was an error; and that the balance on the 
account should have been nil. When Mr Fielding subsequently told him that he had lent money to 
Northstar, he changed the title of the 2301 account, rather than create a new one. He says that no 
one specifically asked him to do this. Mr Fielding thought that he had told Mr Hindley about his loan 
in January 1999. Mr Hindley thought that it was some time between November 1998 and March 
1999. What Mr Hindley recalled having been told was that Mr Fielding had put £80,000 into the two 
companies: £40,000 into each. He therefore altered the 2301 account to show a balance of £40,000. 
He gave the date of the entry as 31 March 1998, because he was given to understand that that was 
the date by which Mr Fielding had made his investment. Surprisingly, at the time that Mr Hindley 
altered this account he did not know who the shareholders were; and, apart from asking Mr Birkett 
and Mr Naden what the balance represented, had carried out no further investigations into what the 



balance might represent. Nor did he ask Mr Fielding (or anyone else) for any documentary evidence 
of Mr Fielding's investment. He simply took Mr Fielding at his word. Mr Hindley was not told that (as 
Mr Fielding now claims) the loan had originally been £80,000 to Northstar alone; and that £40,000 of 
it had subsequently been assumed by Seaquest. It is undoubtedly not good practice for alterations to 
be made to existing accounting records without verification of the changes. However, Mr Hindley 
said that he expected any discrepancies to be ironed out when audited accounts came to be 
prepared. In fact they never were. But even if they had been, reliance on the auditors to spot and 
correct alterations to the accounting records is not a satisfactory explanation. Mr Hindley was 
seriously at fault in changing the accounting records in this way. It did not redound to Mr Wilkinson's 
credit that he was reluctant to condemn this practice.  

575. Although the period covered by the 2301 account is later in time than that covered by the 
2300 account, the computer records show that the postings to the latter account in fact preceded the 
postings to the 2300 account by some months. The postings to the 2301 account began in the 
summer of 1998; whereas the 2300 account was part of the restoration carried out in November 
1998.  

576. The 2301 account includes two postings which are relevant to the trading relationship 
between Bespoke Windows and Conservatories Ltd (Mr Clayton's company) and Northstar. They 
are:  

i) A debit entry of £10,000, whose associated date is 31 July 1998, and whose 
accompanying narrative is "loan a/c"; 

ii) A debit entry of £16,170.82, whose associated date is 21 October 1998, and whose 
associated narrative is "AL LOAN". 

577. The first of these entries was posted by Mr Roche, and the second by Mr Birkett. Since the 
2301 account is a loan account, the effect of a debit entry is to reduce the amount of the debt owed 
by Northstar. Exactly equivalent amounts were posted as credit entries to Bespoke's trading account 
with Northstar. The effect of these entries was to reduce Bespoke's trading debt to Northstar by 
these amounts.  

578. The 2301 account also contains an entry with the associated date of 31 March 1998, which 
reduces the balance on the account by £40,000 to a debit balance of £8,190.27. This entry appears 
to give effect to an accounting transfer of £40,000-worth of debt from Northstar to Seaquest. On the 
basis of the sequence numbers of these entries, they appear to have been made in February or 
March 1999, rather than in March 1998. The entry relating to the transfer of debt was originally 
posted with an associated date of 31 March; but this was subsequently altered to 21 November 
1998. Mr Hindley said that the alteration was not his doing.  

Bespoke Windows' trading account 

579. An examination of the records of Bespoke Windows' trading account did not support the 
claim that Mr Clayton was being given the profit element of sales purportedly made by Northstar. Mr 
Birkett accepted that a comparison of the records against invoices did not show a consistent pattern. 
In particular many invoices appeared to have been paid in full. Nor was there a monthly 
reconciliation with adjustments made to the Alan Clayton loan account which, according to Mr 
Birkett, ought to have happened.  

Seaquest Sage DOS: the 2250 account 

580. Seaquest Sage DOS contains an account numbered 2250 and called "GJ Fielding 
debenture". It was originally called "GJ Fielding loan a/c"; although the date of the change in name 
cannot be identified.  

Seaquest Sage Line 50 



581. Records for Seaquest were also maintained on Sage Line 50. However, Sage Line 50 was 
principally used as a sales order book; and is not a complete accounting record.  

Kesterwood Extrusions' accounts  

582. An examination of the sales ledger for Northstar in the accounts of Kesterwood Extrusions' 
accounts showed that between 21 September 1998 and 23 October 1998 a substantial number of 
regular payments were made by Northstar to Kesterwood Extrusions. The size and pattern of these 
payments are consistent with Northstar abiding by the payment plan of £2,000 a week that Mr Roche 
put forward at the meeting on 16 September 1998.  

How reliable are the computer records?  

Audited accounts and prime books of entry 

583. Both experts agreed that, with one or two qualifications, the audited accounts were generally 
reliable. Mr Wilkinson also said that prime books of entry (i.e. contemporaneous accounting records 
maintained for the purpose of preparing statutory accounts) were likely to be reliable as far as they 
went. Mr Hall did not dissent from this; although he also relied on other accounting records, which Mr 
Wilkinson said were unreliable.  

Unrecorded cash sales 

584. It is clear on the evidence that there were unrecorded cash sales for Northstar. This clearly 
means that the computer records, and hence the audited accounts, are less reliable than they might 
otherwise have been. However, determining the extent of the effect of unrecorded cash sales is all 
but impossible. Mr Hall was unable to offer an opinion. In addition, the consequences of failing to 
record a cash sale are not inevitable. If the cash sale was not recorded and not invoiced, then it 
might show up in the accounts as an unfulfilled order. If the sale was invoiced, but the receipt was 
not recorded, then it would show up as a bad debt. Either way, the cost of producing the order might 
or might not be recorded, although the likelihood is that it would have been. Mr Hall was unable to 
offer an opinion about which of these was the case.  

Opera 

585. The Opera program was the software in actual use for the year to 31 May 1998. Mr 
Wilkinson prepared a profit and loss account and a balance sheet for Northstar taken from the 
primary records of Opera. This process resulted in a number of anomalies, particularly in relation to 
the balance sheet. The two most striking anomalies were:  

i) A balance sheet constructed by this method showed a bank overdraft of £64,271, whereas 
there was in fact no actual bank overdraft; 

ii) A balance sheet constructed by this method showed a negative amount for cash in hand 
of £144,644. Both experts agreed that a negative amount of cash in hand is a theoretical 
impossibility. 

586. In his first Supplemental Report Mr Hall suggested three factors which might explain these 
anomalies. They were:  

i) That opening balances had not been entered in the Opera program for the start of the 
period they covered. This would distort the closing figures shown for the end of the period; 

ii) That the Opera program did not record the receipt of cash loans from, for example, Mr 
Clayton and Mr Fielding; 

iii) That much of Northstar's business was conducted in cash, which did not find its way into 
the accounts. 



587. A more detailed examination of the postings to Opera showed that opening balances 
(corresponding with the closing balances shown in Northstar's audited accounts for the preceding 
period) had indeed been posted to the correct accounts in Opera. Mr Hall accepted that he had not 
realised this to be the case. So the first explanation cannot be correct. Having eliminated the first of 
the possible explanations, Mr Hall's view was that the negative balance for cash in hand showed that 
payments by Northstar were being recorded, but receipts were not. The second and third 
explanations are both consistent with this conclusion.  

588. The second explanation is consistent with the cases of both Mr Clayton and Mr Fielding. This 
could account for a total of £100,000 (£20,000 from Mr Clayton and £80,000 from Mr Fielding). 
There are loans recorded in the cash book. Whether these include the loans that Mr Clayton and Mr 
Fielding claim to have made is, of course, in dispute. But as Mr Hall pointed out, whatever the 
outcome of that dispute, these do not account for the whole of the cash in hand. The balance could 
be explained by unrecorded cash sales.  

589. The third explanation may also be consistent with the cases of both Mr Clayton and Mr 
Fielding, depending on the level of business that was carried out in cash and not recorded in the 
books. Precisely because the level of business carried out in cash is not recorded, it is impossible to 
determine, from the accounting records, what it was.  

590. There are other anomalies in the accounting entries revealed by Opera. Two that Mr 
Wilkinson identified are:  

i) The Wages Control Account showed a credit balance of £161,000-odd. By the year end, if 
postings had been carried out correctly, this account should have had a nil balance; 

ii) The Contra Account also showed a credit balance, this time of £115,000-odd. Again, if 
postings had been carried out correctly, by the year end this account should also have had a 
nil balance. 

591. Mr Wilkinson's overall conclusion was that the unaudited accounting records are unreliable 
and cannot form the basis of any sound conclusions. His message was a variant on the theme of 
"garbage in: garbage out".  

592. What can, I think, be said is that the Opera accounting information does not demonstrate 
that Mr Clayton's case and Mr Fielding's case cannot be correct. It would, in my judgment, be unsafe 
to go further than that.  

The 1997/98 restoration 

593. This was a retrospective exercise carried out by Mr Roche, principally for the purposes of a 
VAT inspection. He prepared it without reference to the information recorded on Opera; and on the 
basis of information given to him by Mr Birkett. He supplemented that information with such paper 
records as were available. As I have said, this account does not take matters further.  

Seaquest's accounts 

594. As I have said Seaquest's accounts were maintained on Sage Line 50 and Sage DOS. Both 
experts agreed that there was a good correlation between the accounts as posted on Sage Line 50 
and the audited accounts for the period from 9 March 1998 to 30 June 1999. Mr Wilkinson was 
prepared to accept Seaquest's audited accounts as reliable, provided that they were viewed as a 
whole; and one did not attempt to dissect them into anything less than the full accounting period they 
covered. He was also prepared to accept that "some reliance" could be placed on Seaquest DOS.  

Amberbale 

595. On 21 January 1998 Mr Naden and Mr Davies signed a cheque for £114,686.35 payable to 
"cash" and drawn on the bank account of Amberbale Ltd. Not much seems to be known about 
Amberbale Ltd. But it seems to have been a repository of cash for Mr Davies, perhaps derived from 



property ventures. Northstar's cashbook records a receipt of £9,686.35 on 22 January 1998. The 
accompanying narrative is "Loan (CASH)". The same amount was paid into Northstar's bank account 
on the same day. This amount is precisely £105,000 less than the amount paid out of Amberbale's 
account on the previous day.  

What inferences can be drawn from the accounting re cords?  

Loans to Northstar 

596. In my judgment the bedrock is the records of receipts in the bank statements. These show 
counter credits to Northstar amounting to £79,685 during the relevant period. The cash book records 
these payments as loans. It is not suggested that there is any combination of payments from 
Northstar's customers (or any other source) which could account for these counter payments. 
Accordingly, based on the accounting records, I think that I can safely conclude that Northstar 
borrowed money paid to it in cash in at least the following amounts:  

Date Amount £ 

22.1.1998 9,685 

27.1.1998 20,000 

5.2.1998 10,000 

12.2.1998 10,000 

11.3.1998 30,000 

Total 79,685 

597. The combination of the bank statements and the cash book also provide some slight 
evidence that no more than that amount was lent. The real question is: who lent the money?  

Did Mr Clayton make a loan? 

598. In an attempt to explain the two postings of £10,000 and £16,170.82 in the 2301 account Mr 
Hall examined Northstar's sales ledger and Bespoke's purchase ledger. As Mr Hall explained, what 
Northstar recorded as a sale to Bespoke, Bespoke should have recorded as a purchase from 
Northstar. Between February 1998 and May 1999 Northstar's sales ledger and Bespoke's purchase 
ledger showed good correlation. But that was subject to a significant exception. Between July 1998 
and October 1998 Mr Hall discovered what appeared to be 13 invoices which had been recorded in 
Northstar's sales ledger, but which had not been recorded in Bespoke's purchase ledger. The 
aggregate amount of these invoices was £27,935.09. That figure is close to, but not the same as, the 
two postings of £10,000 and £16,170.82. Mr Hall concluded that these transactions appeared to 
represent sales of goods by Northstar to Bespoke that were paid for by way of set-off against the 
balance owed by Northstar on the 2301 account. He went on to say in his report that these 
accounting entries supported Mr Birkett's evidence that there were sales set off to Bespoke in order 
to reduce the loans made by Mr Davies to Northstar, but which had been recorded as having been 
made by Mr Clayton. Mr Hall accepted the following proposition put to him by Mr Snowden as a fair 
summary of his evidence on this topic:  

"Mr Clayton or Bespoke received goods to the value of about £26,000 or £27,000 
without being required to make any actual payment at all for these goods; the 
payment being effected simply by a reduction on the loan account in Northstar's 
books." 

599. Mr Hall also accepted that the correlation between the reductions in Northstar's debt 
recorded in the 2301 account and the 13 invoices was a correlation between the reduction of debt 
and the full face value of the invoices. I have already set out Mr Birkett's description in his oral 
evidence of how the scheme worked in so far as Bespoke was concerned; but for ease of reference I 



summarise it again. Northstar would send out an invoice to Bespoke Windows for the full price of the 
goods supplied. Bespoke Windows would make a real payment to Northstar. The real payment was 
the equivalent of the cost price of the goods to Northstar. Bespoke Windows would also make a 
notional payment equivalent to Northstar's profit element. That notional payment would be applied in 
reduction of the loan account. Mr Clayton would then pass on that notional payment, in real cash, to 
Mr Davies.  

600. However, as Mr Hall accepted in his oral evidence, the accounting entries do not support Mr 
Birkett's account. If Mr Birkett's account were correct then, as Mr Hall accepted, one would expect to 
see a far larger number of invoices. Moreover, if Mr Birkett's account were correct, there would be no 
apparent reason for Bespoke not having recorded the purchases in its books.  

601. Mr Hall also accepted that:  

i) There were no delivery notes associated with the invoices; 

ii) Many of the invoices (though not all) did not give Bespoke's correct corporate name; 

iii) Many of the invoices had no order number attached to them; 

iv) Many of the invoices had no delivery address; 

v) One of the invoices (dated 29 October 1998) gives Northstar's address as Burnden 
Works, whereas no one from Northstar moved to Burnden Works before January 1999; 

vi) None of the invoices were recorded as corresponding purchases in Bespoke's records; 

vii) There were insufficient records to determine whether goods had actually been physically 
transported. 

602. The record of a loan in cash of £9,685 made on 22 January 1998 is consistent with Mr 
Clayton's account of the timing of his loan; but not with the amount that he claims to have lent. The 
entry for 27 January is consistent with the amount that he claims to have lent but not the timing; and 
Mr Fielding also claims to have lent part of this amount. Mr Fielding's claim is that he lent Northstar 
£10,000; whereas the entry for 27 January records a loan (singular) of £20,000. This entry is 
consistent with Mr Clayton's case if (but only if) either:  

i) he lent £20,000 in one tranche and Mr Fielding made no loan; or 

ii) he made his loan at the end of January and not in early or mid-January as he claims. 

603. The accounting records do not establish Mr Clayton's case; and, on balance, they are 
inconsistent with it.  

Did Mr Davies make a loan? 

604. Based on the accounting records, I think that I can also provisionally infer that by 31 May 
1998 Mr Davies had been repaid everything that he had lent Northstar up to the end of May 1997. 
The accounting records are not inconsistent with Mr Davies' having lent more money to Northstar in 
early 1998. Ultraframe suggest that the exact difference between the cash drawn out of the 
Amberbale account and the money paid into the Northstar account on 22 January 1998 is no 
coincidence; and that the sum of £9,686.35 came from Mr Davies. This seems to me to be a 
plausible inference. Neither Mr Clayton nor Mr Fielding claim to have lent Northstar £9,685; and I 
can provisionally infer that this sum at least originated with Mr Davies.  

Did Mr Fielding make a loan? 



605. Mr Fielding does not, of course, claim to have made a loan of £9,685 on 22 January 1998. 
Nor does he claim to have lent the whole of the sum of £20,000 recorded in Northstar's books on 27 
January 1998: he only claims to have lent £10,000 of that sum. But he does claim to have made the 
other loans recorded in Northstar's books, and more. The entries in Northstar's books recording 
loans in February are consistent with his account of the timing of the loans; and the amounts he 
claims to have lent Northstar. The entry for 27 January is also consistent with the amount that Mr 
Fielding claims to have lent, albeit he only claims to have lent half the recorded sum; but Mr Clayton 
also claims to have lent the whole of this amount. The entry for 11 March 1998 is not consistent with 
Mr Fielding's claim to have lent £50,000 to Northstar on that date. It records a receipt of just under 
£30,000. It is, however, consistent with the date on which he claims to have made that payment.  

Provisional conclusion 

606. Based on the accounting records, I am disinclined to accept that Mr Clayton made the loan 
to Northstar that he said he did. I am inclined to accept that Mr Davies lent Northstar at least £9,685. 
I am inclined to accept that Mr Fielding could have lent money to Northstar; but that the accounting 
records do not fully support his case. However, I bear in mind Mr Wilkinson's repeated warnings 
about the unreliability of the accounting records. I must therefore test any inferences I am inclined to 
draw against other evidence.  

WHO CONTROLLED NORTHSTAR IN 1997?  

The formal position  

607. The formal position was that Mr Naden was the sole director of Northstar during 1997. Mr 
Birkett was the company secretary.  

Mr Naden's real role  

608. Mr Naden was in charge of the roof fabrication part of the business. He was based in Unit 2, 
where the fabrication mainly took place. He had an office in that area, but the main administrative 
offices were in Unit 5 at the far end of the site. However, despite his title of managing director, he did 
not run the entire company. Mr Birkett said that he was a director "only in name". Mr Ivison said that 
so far as fabrication of roofs was concerned, Mr Naden had the final word, and that on other things 
he was often consulted. He ran the fabrication side of the business and people working under him. 
Ms Almond saw Mr Naden as having been in charge of roof design. Mr Ivison confirmed that Mr 
Naden played no part in his and Mr Whitby's recruitment; nor did he participate in discussions with 
them about the prospective contractual arrangements with them. He was not present at the open day 
in September 1997. Nor did he participate in the recruitment of Mr Read.  

609. Mr Howard said that Mr Naden received orders from Mr Birkett in his presence.  

610. Mr Fielding accepted that when he attended meetings with Northstar in 1997 Mr Naden did 
not appear to be in charge. Mr Davies was the one who did all the talking. By 14 December 1997 he 
was aware that "Jeff's title did not fit the role he was performing".  

611. Mr Naden's evidence included the following:  

"In relation to non- fabrication issues I generally went along with whatever Howard 
[Davies] said because he was more commercially minded than me." 

"In short, Eddie [Birkett] was responsible for all admin general management matters 
and most of the necessary paperwork apart from Northstar's quotations which I did, 
initially on my own and later with Howard Roche. I remained responsible for roof 
fabrication. Although I accept that I was involved in some of the transactions which 
are the subject matter of these actions, as will become evident, for the most part I 
was happy to be advised and led by Eddie." 



612. It is, to my mind, clear that Mr Naden did not deal with anything other than fabrication. He did 
from time to time sign documents, but he did so because he was asked to. As he himself said:  

"… Howard, and then Eddie after he joined, were responsible for all the day to day 
admin tasks for both Northstar and on its incorporation Seaquest and I was often 
presented with various documents, including some blank cheques, to sign which I 
did without question." 

613. Mr Roche thought that Mr Naden was intimidated by Mr Davies; and that, to my mind, rings 
true.  

614. It follows, in my judgment, that Mr Naden is very unlikely to have been involved in any real 
commercial negotiation or agreement.  

Mr Birkett's real role  

615. Since Mr Birkett only joined Northstar on 20 June 1997, he can have played no part in the 
negotiation of the Northstar supply agreement. But from the moment he joined, his rise was rapid. 
From about September 1997 Mr Birkett's office was in Unit 5, next to Mr Davies. From then on he 
became involved with more and more aspects of the company's business. Ms Almond's perception 
was that Mr Birkett dealt with most management matters and day to day affairs. She thought that he 
was very busy and that he dealt with stock control and with the paperwork. Mr Birkett himself said 
that he dealt with ordering goods, putting together the marketing plan for HD Systems and generally 
seeing what was going on in the office. There is no doubt that Mr Birkett's role within Northstar grew 
as time went on. He was also personally close to Mr Davies. They used to drink together; and Mr 
Davies would tell him about his business and social life. By the end of 1997 Mr Birkett accepted that 
he was Mr Davies' chosen front man.  

Ms Owen  

616. Ms Owen's formal role was Operations Manager. She was in charge of transport and also of 
customer care. Mr Ivison said that:  

"She knew the inside, complete running of the business. There was nothing that got 
past her."  

Mr Davies  

617. I have no doubt that Mr Davies controlled Northstar in 1997. The evidence to that effect is 
overwhelming. For example:  

i) It was Mr Davies who was the contact point for Mr Cooper when he wanted to win the 
business of supplying Northstar with extrusions; 

ii) It was Mr Davies who was in contact with tool makers, and had the ultimate responsibility 
for tooling; 

iii) It was Mr Davies to whom Mr Hacking sent a draft supply agreement with Alumax in July 
1997; 

iv) It was Mr Davies who, according to the disclosed documents, was the only point of 
contact with Northstar's bank manager; 

v) It was Mr Davies who dominated the meetings with Kesterwood in March and September 
1997; 



vi) It was Mr Davies who negotiated with Mr Whitby and Mr Ivison in the late summer and 
autumn of 1997 about the basis on which they would join Northstar; and it was he to whom 
they looked to sign a contract with them; 

vii) Mr Ivison complained on 31 January 1998 that it was Mr Davies who would not "allow" 
Mr Naden and Mr Birkett, as officers of Northstar, to sign contracts with him and Mr Whitby; 

viii) It was Mr Davies who broached the question of a loan to Northstar with Mr Fielding in 
December 1997 and it was he who, according to Mr Fielding offered him a debenture. 

618. In addition a number of witnesses gave more generalised evidence about Mr Davies' grip on 
Northstar. Mr Ivison said that when he started work at Northstar Mr Davies was the only person 
everyone reported to; and that with Mr Davies "everybody becomes a yes man". I quote some more 
examples.  

"I took the view that it did not matter who the director of Northstar nominally was as 
it was just Mr Davies in a different pair of trousers." (Mr Ivison) 

"He was the guy in charge and everybody answered to him and he made all the 
decisions" (Mr Howard) 

"I thought he was the top man" (Mr Shaw) 

619. When Mr Read joined Northstar in the autumn of 1997 it was Mr Davies who interviewed 
him, and offered him the job. Although Mr Davies introduced Mr Naden and Mr Birkett as directors, 
Mr Read was clear that Mr Davies "came across as the man in charge". However, on a professional 
level, where designs were concerned, Mr Read was not afraid to speak his mind; and he thought that 
Mr Davies respected him for it.  

620. It is true that Mr Davies was disqualified from being a director in the late summer of 1997 
and had been advised (both by his solicitor and his bank manager) that he could no longer run 
Northstar for fear of being a shadow director. But I do not consider that Mr Davies followed this 
advice.  

621. The only discordant note was Mr Clayton's evidence. He said that in the autumn of 1997, 
when he and Mr Davies rekindled their friendship, Mr Davies told him that Northstar was Mr Naden's 
business; and that if he wanted to do business with Northstar he should do it with Mr Naden. 
However, later in his evidence he agreed that Mr Davies was "a very dominating character"; and that 
it was likely that Mr Naden told him that Mr Davies owned the company. He also said that Mr Naden 
complained to him that Mr Davies was interfering and telling him what to do or how to do things. In 
so far as Mr Clayton suggested that Mr Davies was not in control of Northstar in 1997, or that he did 
not appreciate that Mr Davies was in control, I do not accept his evidence.  

Mr Fielding's perception  

622. Mr Fielding accepted that by December 1997 he had been "fortified" in his impression that 
Mr Davies was in charge of Northstar. However, in my judgment this was clear to him from the 
moment he met Mr Davies in March 1997.  

WHO CONTROLLED NORTHSTAR AND SEAQUEST IN 1998?  

The formal position  

Northstar 

623. The directors of Northstar at the beginning of 1998 were Mr Naden and Mr Birkett (who had 
been appointed a director on 2 January 1998). Mr Birkett was also the company secretary. However, 
by a process which remains mysterious, at some stage during 1998 Mr Naden and Mr Birkett 



assumed the title of joint managing directors. It was in that capacity that they signed the contract for 
the laminating machines in April 1998; and it was in that capacity that they signed redundancy 
notices in October 1998.  

Seaquest 

624. The first directors of Seaquest (apart from the company formation agents) were Messrs 
Naden, Birkett, Whitby and Ivison, all appointed on 13 January 1998. Mr Whitby resigned on 20 April 
1998; and Mr Ivison on 8 January 1999.  

Mr Naden  

625. It is clear from the extracts of Mr Naden's evidence that I have quoted that his role did not 
change in 1998. Even after Mr Roche joined in the spring of 1998 Mr Naden's role remained 
confined to roof fabrication. He continued to sign documents that he was asked to sign. Mr Roche 
suggested that Mr Naden became more involved with administration and began to ask questions. 
However, I do not accept this. Mr Naden himself said that until Mr Birkett's suspension in March 
1999 Mr Birkett was principally concerned with administrative matters; and that it was not until after 
Mr Birkett's suspension that he himself became involved. He says that he himself did not appreciate 
what was involved in being a company director and that he should have taken more of an interest in 
what was happening.  

626. When the DTI began to investigate Northstar, they initially corresponded with Mr Naden, but 
soon realised that Mr Birkett was the man with the answers.  

Mr Birkett  

627. Almost all the correspondence of any consequence produced during 1998 (other than 
correspondence relating to purely technical matters) was addressed to or emanated from Mr Birkett. 
Mr Birkett's evidence was that Mr Davies was still controlling the companies up to the time of the 
decision to move to Burnden Works (which was right at the end of 1998). He said that it was Mr 
Davies who, in October 1998, instructed him to transfer everything to Mr Fielding; and that he 
understood that Mr Fielding was to be a "front" for Mr Davies. However, Mr Birkett accepted Mr 
Snowden's characterisation of the meeting on 14 December 1998 as a management meeting of 
Northstar and Seaquest at a time when Mr Birkett was responsible for large aspects of what was 
going on; and he also accepted that the reason that Mr Fielding was being kept informed through Mr 
Sheffield was because of the impending move to Burnden Works.  

628. Mr Ivison said that Mr Birkett ran the business on a day to day basis with the assistance of 
Ms Owen. Mr Birkett agreed that from early 1998 he was responsible for the day to day 
administration of Northstar's affairs. Mr Read said that from the spring of 1998 (after Glassex) Mr 
Birkett was "the main driving force in the overall running of the company". From June 1998 he 
became involved in Northstar's accounts as well.  

629. In his oral evidence, Mr Sheffield complained that Mr Birkett was "a loose cannon". Things 
would be decided at meetings, but Mr Birkett would disappear and not do what he was supposed to 
be doing. He would do whatever he wanted to do. Ms Owen described Mr Birkett as "a law unto 
himself". According to her, Mr Birkett was in control of spending; and also of exchange of 
information, IT and cash. She also said that there were private meetings between Mr Birkett and Mr 
Ivison at which cash and cheques changed hands.  

630. Mr Roche's perception was that Mr Birkett ran Northstar from the time that he began working 
for Northstar just after Easter 1998. He said that although he himself reported to Mr Naden, 
everyone reported to Mr Birkett. He said that although Mr Davies was a dominating personality, and 
people seemed to be frightened of him, he was not the boss. Mr Davies' presence at Groby Road 
petered out some time in June 1998. By the end of June, however, Mr Birkett was on the verge of a 
breakdown, and Mr Roche offered to help more. From then on Mr Roche took a more active part in 
Northstar's business. It was he who was the "interface" between the company and its professional 
advisers.  



631. During 1998 he described Northstar as "freewheeling". Mr Birkett, in particular was out of 
control. He would agree something and then do something completely different. He would not listen 
to common sense.  

632. To a large extent I accept this picture. I also consider that, as between Mr Birkett and Mr 
Naden, Mr Birkett was clearly the more dominant, and the more capable force.  

Mr Ivison  

633. Mr Ivison was one of the directors of Seaquest. However, he was often out on the road. On 
the other hand, he was instrumental in arranging the assignment of the intellectual property rights 
from Northstar to Seaquest in the early part of the year. Mr Ivison was not involved in the 
discussions that led to the grant of the debenture by Seaquest. He was not, therefore, part of the 
decision-making process so far as the debenture was concerned. But he did not raise any objection; 
and he was enthusiastic about Mr Fielding's financial support. Similarly, when the decision was 
taken towards the end of 1998 to move the business of Seaquest to Burnden Works, Mr Ivison was 
not consulted; although he would have supported the move if he had been asked. He was not, 
therefore, part of the decision-making process so far as the move was concerned. However, it is also 
clear that Mr Ivison knew and approved of the move before it took place. In his marketing overview 
of December 1998 (the month before the move) he wrote:  

"With the backing of Kesterwood in terms of both physical appearance (the building, 
meeting rooms, factory etc) and their place in our industry (foiling to other extruders) 
the perception of Seaquest will be enhanced enormously." 

634. Mr Ivison said that he was not a "yes" man as far as Mr Fielding was concerned; not least 
because he did not know him that well and so the opportunity did not arise. On the basis of that 
evidence, it is impossible to conclude that Mr Ivison, at least, was accustomed to act at Mr Fielding's 
direction. And he also said that if he were asked to do something by Mr Fielding, he would discuss it 
with Mr Birkett first; and that he would not simply have done what Mr Fielding told him to.  

Wages  

635. The wages of the employees were increased from time to time. In the case of the fabricators, 
this happened as they became more qualified. Decisions about wage increases for the fabricators 
were taken by Mr Naden; and decisions about wages increases for administrative staff were taken 
by Mr Birkett. Mr Birkett said that this continued until he left in March 1999. Mr Fielding was not 
involved in these decisions; and it is not suggested that he was.  

Instructions to solicitors  

636. Mr Hacking advised Northstar throughout 1998. By early 1998 his direct contacts with Mr 
Davies were infrequent; and he received instructions from Mr Whitby (until April 1998), Mr Birkett, Mr 
Ivison and (from spring 1998) from Mr Roche. Mr Fielding had no direct contact with Mr Hacking.  

637. Mr Roberts described Mr Roche and Mr Read as the "legal and technical department" of 
Northstar; and Mr Read agreed that, at least from April 1998, that was a fair description. Mr Read 
had been given a sheaf of papers by Mr Davies in late December 1997, mostly relating to the patent 
action; and having read them, he thereafter helped Mr Roche in dealing with technical aspects of the 
patent litigation. He was not involved in wider issues. Mr Roche was inclined to accept that he and 
Mr Read were, in effect, the legal and technical department of Northstar.  

Tooling  

638. From April 1998, when Mr Davies began to lose interest in Northstar, Mr Read assumed 
responsibility for tooling. He dealt principally with Mr Cooper at Kesterwood Extrusions; but if there 
was a serious problem Mr Sheffield would become involved as well. He did not deal with Mr Fielding.  

Northstar's bank account  



639. Mr Fielding was not a signatory on Northstar's bank account; and it was not suggested that 
he was. The signatories were Ms Patey and Mr Naden..  

Mr Hindley and Northstar's accounts  

640. As I have said Mr Hindley examined Northstar's accounts in October 1998. He made his first 
visit to Groby Road, accompanied by Mr Sheffield, on 21 October.  

641. Mr Sheffield said that he had been asked to accompany Mr Hindley who had not been to 
Groby Road before. When they arrived, they asked Mr Birkett for access to the computer records. Mr 
Birkett was reluctant to give Mr Hindley the password to access the computers, but eventually he 
did. It is not suggested that Mr Hindley demanded access; merely that he persuaded Mr Birkett to 
provide it. Mr Sheffield said that he and Mr Hindley found Mr Birkett obstructive, and evasive in 
answer to questions. Mr Sheffield and Mr Hindley printed out copies of Northstar's accounting 
records. Mr Hindley's fee note indicates that he spent some 26 working hours on Northstar and 
Seaquest between 16 and 30 October.  

642. Mr Read did not accept that Mr Hindley had been "imposed" on Northstar by Mr Fielding; 
rather it was a relief that somebody might help to tidy up Northstar's accounts. Although the 
personnel at Groby Road worked closely with Mr Sheffield in connection with the move to Burnden 
Works, this was done because it had been agreed in meetings with the knowledge and consent of 
Messrs Naden and Birkett, as directors of the company.  

Seaquest's registered office  

643. On 1 November 1998 Seaquest's registered office was transferred to Burnden Works. The 
suggestion was Mr Birkett's. Mr Naden signed the necessary forms; but Mr Fielding was given as the 
contact point for any queries. Mr Fielding said that this was because there was no one else at 
Burnden Works at the time who could have dealt with any queries. But there was no need for the 
contact point to have been anyone located at Burnden Works; and no reason why Mr Naden or Mr 
Birkett could not have been given as the contact points. Mr Fielding accepted this.  

Seaquest's bank account  

644. Mr Sheffield filled out the forms necessary for Seaquest to open a bank account. Although 
Northstar had banked with the NatWest, Seaquest's account was opened at the Royal Bank of 
Scotland, with whom Mr Fielding had a long-standing banking relationship. Mr Birkett completed the 
bank mandate forms, naming Mr Fielding as the sole signatory. Mr Fielding said that it was 
necessary for Seaquest to have a bank account because it needed a VAT number in order to issue 
valid invoices; and a VAT number would not be allocated to a company without a bank account. He 
said that the decision to open a bank account was a collective decision. However, it seems to have 
been Mr Fielding's decision that he should be the sole signatory on the account. In his 2000 witness 
statement he explained that this was because he did not trust Mr Birkett or Mr Naden; and in his oral 
evidence he confirmed that that statement was correct. He amplified this by saying that he thought it 
was inevitable that he would have to put more money into Seaquest; and there was no way he was 
going to put more money into Seaquest and then hand it over to Mr Birkett and Mr Naden.  

Mr Davies' whereabouts  

645. At the meeting between Northstar and Kesterwood on 16 January 1998 Mr Fielding asked 
why Mr Davies was absent; and Mr Whitby explained that Mr Davies was not involved in the 
business in any capacity, and that those responsible for the business were present at the meeting. 
Neither Mr Ivison, nor Mr Birkett, both of whom were present, challenges the accuracy of the minutes 
in this respect.  

646. Both Ms Owen and Mr Read said that after Mr Davies' return from the USA in January 1998, 
Mr Davies was less frequently on site at Groby Road. Mr Roberts agreed. Mr Read thought that, on 
average he was there for about one or two days a week. This lasted until about the time of Glassex 
1998.  



647. The annual Glassex exhibition took place in March 1998. Northstar had a stand. Mr Ivison 
was in charge of it. But Mr Davies also attended Glassex, dressed in a gorilla suit and carrying a 
banana. Although he was a volatile character, his behaviour at Glassex was relatively calm. He did, 
however, sound off about Ultraframe; and boasted of an anonymous source of finance. It was at 
Glassex that Mr Davies ordered the laminating machines on Northstar's behalf. But after Glassex, 
according to Mr Ivison, Mr Davies began to take less of an interest in Northstar and Seaquest. Ms 
Owen and Mr Read agreed with this. Mr Read recalled that Mr Davies' presence at Groby Road 
diminished after his return from the USA in January 1998; from three or four days a week to one or 
two days a week. Following Glassex in March 1998, Mr Davies' presence became "sporadic". He 
might be there for a day or two and then he would disappear for another week or two.  

648. When Mr Roche started working for Northstar in the spring of 1998, he said that Mr Birkett 
seemed to be running the operation. Mr Davies would come into the office from time to time, and 
stay for a couple of hours. Sometimes he would do rough design work. However, Mr Roche said that 
gradually he faded away, coming into the office less and less often. Mr Roche thought that he was 
depressed and disheartened.  

649. On 20 April 1998, according to the documents, Mr Davies was dismissed; and the staff 
informed of his dismissal. From then on, the story given to suppliers and potential customers was 
that Mr Davies was no longer connected with the business. Mr Farnworth, a customer of Northstar's 
whose evidence was not challenged, said that at about the time that Northstar's business 
"exploded", Mr Davies "did not appear on the front line any more". This would have been shortly 
after Glassex 1998. In June 1998 Mr Ivison told Mr Phillips of PBM (a potential customer) that 
"Howard Davies has nothing whatsoever to do with the company any more." However on at least 
one occasion, on 23 April 1998, Mr Davies came into a meeting at Groby Road with a prospective 
customer, introduced himself as the "joiner/designer", and pitched for business. According to the 
prospective customer in question, he ran the meeting. Although, on paper, Mr Davies had been 
dismissed, in reality it made little difference. Mr Roche, for example, dealt with Mr Davies after 20 
April 1998 just as he had done before. But dismissal or no, Mr Davies did begin to fade away.  

650. In June 1998 Mr Davies left for the USA, with a view to starting a new business there. In a 
draft witness statement made in 1998 (whose accuracy she confirmed in her oral evidence) Ms 
Bardsley said that she saw Mr Davies and Ms Owen together in Ms Owen's car in Manchester on 19 
June 1998; and on 25 June a warrant for Mr Davies' arrest was issued, but never executed; so Mr 
Davies' departure for the USA must have taken place in the latter part of June. The papers include 
an order from Mr Davies, under the style of Windsor Conservatories, at an address in Texas, in 
September 1998. Mr Ivison did not see him again at Groby Road; and did not see him at all until 
October, at the meeting at the Nag's Head in Altrincham. That was the last time that Mr Ivison and 
Mr Birkett saw Mr Davies. Mr Roberts said that before he left for the USA Mr Davies took "a lot of 
cash out of the company". He explained that what he meant was that Mr Birkett and Ms Owen 
handed cash over to him. While he was in the USA Mr Roberts said that money was wired over to 
him by Ms Owen and Mr Birkett; although Ms Owen denies that this happened. After Mr Davies left 
for the USA Mr Roberts did not see him at Groby Road again.  

651. Mr Read said that before he left Mr Davies told a group of senior employees that they would 
have to carry on the business. A management committee was formed, probably on the initiative of 
Mr Roche.  

652. Mr Gary Howard, who was a fabricator at Groby Road, last saw Mr Davies in the summer of 
1998, before he left for the USA.  

653. Mr Worsdall joined Northstar in August 1998. He never met Mr Davies. He said that Mr 
Davies' name did crop up; and he was told by Mr Roche that Mr Davies was a former owner who 
had left.  

654. Mr Frith, who had been retained to help with advertising, had meetings with Mr Ivison at 
Groby Road during the summer of 1998. He thought, from a description that he had been given, that 
Mr Davies wandered in to some of those meetings. However, he had never been introduced to Mr 
Davies and was not, therefore, in a position to identify him. His evidence is at variance with all the 
other witnesses; and I conclude that he must have been mistaken.  



655. In December 1998 Mr Ivison prepared a marketing overview. His account to date included 
the following:  

"The historic "problem" of the name Howard Davies has had a larger than expected 
influence over many of our existing and potential new customers. The constant 
threat of Litigation and H.D's amazing ability to virtually telephone everyone 
including strangers and paint a very "bleak" picture of his personal crusade against 
Ultraframe – has not helped us and still casts a shadow over many people. 

Fortunately, as time goes on, his "separation" from the actual business has been a 
great benefit to all." 

The management committee  

656. As I have said, following Mr Davies' departure to the USA a management committee of 
senior employees was formed. It was chaired in informal rotation by various of the employees, 
including Mr Birkett, Mr Roche and Mr Read. The committee consisted of Messrs Naden, Birkett, 
Ivison, Roche and Read; and Ms Owen and Ms Patey. Neither Mr Fielding nor Mr Sheffield attended 
these meetings; and it is not suggested that they did.  

657. Records of its meetings show that it met on 31 July 1998; 3 August 1998; 7 August 1998; 4 
September 1998 at Groby Road. Mr Read said that the management committee stopped meeting in 
about October 1998, so its period of existence was only a few months. Mr Birkett thought that the 
meetings petered out some time before the move to Burnden Works in January 1999. Ms Owen also 
said that the management meetings continued until the beginning of 1999. She said that she was Mr 
Davies' "eyes and ears" and that she conveyed "edited highlights" of these meetings to Mr Davies, 
who telephoned her from time to time. She said that Mr Davies' main concern was to find out "how 
the company was doing money-wise and if he could get anything back on the money he had 
invested". In fact management meetings of Northstar and Seaquest did continue into 1999. The last 
documented meeting of the management committee is dated 8 January 1999. Ms Owen's evidence 
is therefore accurate on this point. Management meetings of Northstar and Seaquest were also held 
in 1999, after the move to Burnden Works. Mr Birkett agreed that the typical course of such a 
meeting (and in particular the meetings of 8 and 19 January 1999) was that everyone would have 
their say and then a decision would be made. That, he agreed, was how both Northstar and 
Seaquest were run. One of the problems that had to be dealt with was the attempt to recover a 
company car that had been allocated to Mr Whitby, but which he was refusing to return. Mr Birkett 
said that he was responsible for getting it back; and that he simply reported progress to Mr Fielding. 
However, Mr Birkett also said that after the meeting of 19 January 1999 he began to lose interest in 
Seaquest and had little more to do with it.  

658. Mr Read said that he was aware that although Mr Davies was in the USA, he made "fairly 
regular" calls to Mr Birkett and that he was still keeping an eye on things. However, Mr Read's 
perception was that Mr Davies was no longer in control of the companies. Rather the companies 
were being run by the management committee, which did "its very best to maintain the company with 
lack of proper direction from the directors at the time". Mr Read said that as far as he was aware no 
one gave the management committee instructions about what they should do.  

659. The only record of a formal meeting of the directors of Northstar in 1998 is of a meeting on 
24 November 1998 at which the allotment of shares to Mr Fielding was approved. This followed an 
EGM on the same day at which Mr Fielding agreed to provide loan capital in return for the allotment 
of shares. According to the minute of the meeting, Mr Fielding is recorded as having attended in his 
capacity of "Major Shareholder".  

660. Apart from the formal meetings held in the first few days of Seaquest's existence, the only 
record of a board meeting in 1998 is that of 24 November 1998, which followed the same course as 
the board meeting of Northstar held on the same day.  

Cash and Carry Roofs  



661. At some stage in 1998 Mr Davies established a business in Warrington, trading under the 
name "Cash and Carry Roofs". Mr Birkett said that although a unit in Warrington had been rented 
since May 1998, the business was not set up until November. The papers include a lease of a unit in 
Warrington, signed by Mr Naden and Mr Birkett as officers of Northstar, and dated 18 May 1998. The 
term of the lease was three years, at a rent of £5,000 per annum. The accounting records record the 
first payment of rent for Warrington on 12 June 1998. There is also a telephone bill, in Northstar's 
name, relating to the premises at Warrington for the month of June 1998. The financial burden of 
Warrington surfaced as an issue at a management meeting of Northstar in the summer of 1998. Mr 
Birkett said that although he did not meet Mr Davies at Warrington, he did speak to him on the 
telephone during November 1998 about what he wanted. But he and Mr Davies did not speak about 
the plan to transfer the companies to Mr Fielding; and Mr Davies took no interest in the outcome of 
the pub meeting at Altrincham. Mr Brown remembers Mr Birkett asking him to set up a computer with 
software; which was subsequently collected for what he thought was "Northstar Warrington", but 
which was also known as "Cash & Carry". Ms Almond, who was the manager at Wilton Street from 
about the summer of 1998, remembers Cash and Carry Roofs as being an important customer of 
Northstar. She could place this as having been a month or two before September 1998; because in 
that month she had a leg injury which kept her away from work. She says that Northstar received a 
lot of orders from Cash and Carry Roofs. The orders were always placed by telephone; never in 
writing. She was told by Mr Birkett and Ms Owen to fulfil the orders; and to do so quickly. She did not 
see any paperwork connected with Cash and Carry, but she did enter the letters "C&C" in her stock 
control book when an order from Cash and Carry was fulfilled. She added, in relation to what Ms 
Owen told her, that she was told "not to ask questions". Mr Tony Roberts, who worked for Northstar 
between the end of 1997 and 1999, also remembers Cash and Carry Roofs. On Mr Davies' 
instructions he took one of the saws from Northstar's premises to the unit in Warrington towards the 
end of 1998. He says that Mr Davies would obtain all his components and extrusions from "orders 
put through Groby Road"; but as far as he was aware, Mr Davies never paid for them.  

662. This chronology suggests that Mr Davies disengaged from Northstar in the middle of 1998.  

Mr Fielding's perception of Mr Davies' role  

663. Until the late spring of 1998 Mr Fielding regarded Mr Davies as still being in active control of 
Northstar. In December 1997 it had been Mr Davies who had broached the question of a loan with 
Mr Fielding and had offered the security of a debenture. Mr Fielding accepted that, at that stage, he 
realised that Mr Davies "called the shots" at Northstar. It was Mr Davies who was invited to the 
football match in May 1998; and it was he who was invited to Royal Ascot (even though he did not 
attend). Mr Naden was not invited to any corporate hospitality event. All these events took place 
before Mr Fielding became aware that Mr Davies was a bankrupt.  

Mr Sheffield's involvement  

664. Mr Read's perception was that Mr Fielding and Mr Sheffield were "securing their interests" 
during September and October 1998. He also said that in late November and December Mr Sheffield 
came to Groby Road to organise or assist in the organisation of the move. He said, however, that 
when Northstar and Seaquest moved to Burnden Works (which he placed in December 1998 to 
January 1999) Mr Sheffield and Mr Fielding took control of both companies.  

665. Mr Howard's perspective, as a fabricator on the shop floor, was that Mr Sheffield took over 
the running of the business once it moved to Burnden Works. He said that Mr Naden took orders 
from Mr Sheffield. However, he was clear that this had not happened while he was working at Groby 
Road. The fabrication side of the business did not move until June 1999 (and Mr Howard's evidence 
to the contrary was wrong). I do not therefore consider that Mr Howard's evidence on this point is 
reliable for any period before June 1999. Mr Howard also said that although Mr Sheffield gave orders 
to Mr Naden once Northstar had moved to Burnden Works, he had never done so at Groby Road. 
Even after the move to Burnden Works Mr Howard agreed that the fabrication business continued to 
be supervised by Mr Naden.  

666. Mr Wordsall said that in the autumn of 1998 Mr Sheffield was "lording it around" at Groby 
Road; but Mr Sheffield refuted this allegation, and I accept his evidence. Mr Sheffield said that he 



worked in teams; and did not tell people what to do. He thought that teamwork was a more effective 
way of getting things done. As he explained:  

"We try to keep everything as it is in a team, rather than one person taking overall 
control so we can move the business forward and make decisions together, and that 
was the idea, trying to bring them into the team." 

667. He agreed, however, that in September and October 1998 he spent a great deal of time at 
Groby Road, beginning with his visit with Mr Hindley to inspect Northstar's accounts. He would go 
down and ask questions, if things were not happening, or he had not got a report, or people were 
missing meetings. Before that, he was a conduit between Northstar and Burnden Works.  

668. Mr Sheffield also carried out a customer survey of Seaquest's dealers, to find out what the 
problems were. He said that he did this off his own bat.  

Mr Fielding's involvement  

669. Mr Fielding was involved during 1998 with a quantity surveying project in the Shetland Isles. 
Up to April of that year he made one visit of about three days, for a site inspection. Work on site 
started in April. Mr Fielding thought that he had spent three weeks in July in the Shetlands. Mr 
Hochhauser put to him that, according to his diaries, he spent 44 days in the Shetland Isles between 
October 1997 and October 1999; but Mr Fielding thought that was an underestimate. He thought that 
55 to 60 days was nearer the mark. Mr Fielding also spent most Mondays in Telford working at the 
offices of ABB, for whom he performed quantity surveying services.  

670. Mr Howard never spoke to Mr Fielding, either before or after the move to Burnden Works.  

671. Mr Naden said that from September 1998 Mr Fielding took "a more active role in the 
businesses of both Northstar and Seaquest", although not on a day to day basis.  

672. Mr Read's view was that during September and October 1998 Mr Fielding was not taking 
control of the companies, but was merely securing his own interests as a substantial creditor of and 
potential lender to Northstar. Mr Read said that, as from the pub meeting in Altrincham in October 
1998 he understood that Mr Fielding was to have greater control over Northstar "not on a day to day 
basis, obviously, but because he would be injecting a considerable amount of cash." He assumed 
that the same went for Seaquest. But he did agree with Mr Hochhauser that once Mr Davies had 
dropped out, Mr Fielding would take over his role. This was because Mr Fielding was investing a lot 
of money in the company However, by December 1998 or January 1999, when the business moved 
to Burnden Works, Mr Fielding and Mr Sheffield were taking control.  

673. Mr Sheffield prepared minutes of meetings with representatives of Northstar and Seaquest. 
Sometimes these minutes were prepared on Mr Fielding's personal letterhead; even for meetings 
that he did not attend. Mr Sheffield explained that this was done to give the minutes "added impetus" 
and to show how important a meeting was.  

674. Mr Roche said that by the autumn of 1998 it was Northstar's financial position that was 
"doing the dictating". Mr Fielding was offering solutions to Northstar's problems that seemed 
sensible. Northstar was under considerable pressure and could not pay its bills on a day to day 
basis. Mr Naden and Mr Birkett had a lot of discussions together and accepted Mr Fielding's 
proposals. He did not accept that Mr Fielding "demanded that people sign particular documents". 
Seaquest was rather different. Mr Roche thought that the future lay with Seaquest. It was better 
organised and had more reliable accounts. People at Seaquest did not "have their fingers in the till" 
and Seaquest was not burdened with Wilton Street. Mr Fielding controlled the purse strings; and 
therefore had more control over Seaquest. He had no control at all over Northstar.  

675. It was Mr Fielding who instructed Mr Hindley to examine Northstar's accounts. As I have 
said, Mr Fielding was sole signatory on Seaquest's bank account; and his name and telephone 
number were given as the contact point on the change of Seaquest's registered office. From January 
1999 Mr Hindley took charge of Seaquest's accounts. He took his instructions entirely from Mr 



Fielding and appears to have dealt with no one else. He dated this from the time that the accounts 
began to be dealt with at Burnden Works. This would have been towards the end of January 1999. It 
was at this time that Mr Hindley began to make corrections and new entries into Northstar's "live 
data". He made no alterations to the accounting records while they remained at Groby Road.  

676. So far as Northstar was concerned, Mr Fielding said:  

"It was impossible to control Northstar. Northstar was out of control more than any 
other company I have been associated with." 

THE CREATION OF THE BURNDEN GROUP  

New companies  

677. Burnden Conservatory Products Ltd was incorporated on 13 November 1998. From 28 
March 2000 the director of BCP was Mr Howarth; but in reality he was a nominee for Mr Fielding. As 
Mr Gray put it: he played no active part in BCP on a day to day basis.  

678. The Burnden Group Ltd was incorporated on 21 January 1999.  

Mr Whitelock's review  

679. Mr Whitelock had a long-standing business connection with Mr Fielding, who was in some 
sense his mentor. He says that in December 1998 he came to the conclusion that his working 
arrangements were not satisfactory. Either he would have to work full time for Mr Fielding, or he 
would have to sever their business connection. Mr Fielding told him that he had problems with the 
"manufacturing businesses" at Burnden Works. By "manufacturing businesses" Mr Whitelock meant 
Dearward Ltd, Dearward Profiles Ltd, Kesterwood Extrusions Ltd and Kesterwood Plastic 
Processors Ltd. Mr Fielding's view was that there were problems with the management of those 
companies. Mr Fielding also had in mind the consolidation of his business interests (including the 
quantity surveying partnership) into a single holding company. Mr Whitelock was to be a director of 
that company. Although the name of the company had not been settled, it was likely to be called "the 
Burnden Group". Mr Fielding introduced Mr Whitelock to the management at a meeting in December 
1998.  

680. In January 1999 Mr Fielding asked Mr Whitelock to review the various businesses to see 
whether they were worthy of inclusion in the new group. Mr Whitelock says that he reviewed the 
current performance of each business and its future potential. However, he says that he did not 
investigate the historic assets and liabilities of the companies, and did not investigate their creditors. 
Nor did he examine their accounts. A couple of months later Mr Fielding asked Mr Whitelock to look 
into the business of another company called Site Safety Manufacturing Ltd, in which Mr Fielding had 
a 50 per cent interest. It is fair to say that Mr Whitelock was not impressed by the management of 
any of the businesses. For a start, they each maintained separate management of accounts, payroll, 
stock control, health and safety, personnel and IT. I think that I can summarise Mr Whitelock's 
conclusions as follows:  

i) Kesterwood Extrusions Ltd. The equipment and tooling were of very poor quality. This 
resulted in extensive repairs (of which there was no proper record), intensive human 
supervision of production lines and a great deal of scrap waste. There were no proper 
systems in place for procurement or quality control; and no proper accounts. The managing 
director was out of his depth. All in all, Mr Whitelock concluded that the problems were "very 
grave" and that, since an increase in business was expected, there could be "potentially 
disastrous consequences". A change in both management and culture was needed, together 
with investment in high quality equipment. 

ii) Kesterwood Plastic Processors Ltd. Although this was a small company, it was well run, 
and made a valuable financial contribution. 



iii) Dearward Ltd. Dearward made cardboard cores. It was operating in a depressed market 
in which it was difficult for it to compete. However, it was tightly run and had a hardworking 
workforce and good quality control. As and when market conditions improved, it had the 
potential to make a valuable contribution. 

iv) Dearward Profiles Ltd. This company produced laminations. It had two lamination 
machines which was in itself unusual. The business was operating at a small fraction of its 
capacity; and only one machine was needed. It was continually loss-making. The managing 
director was also, in Mr Whitelock's opinion, unsatisfactory. However, Mr Fielding decided 
that the business should be retained and hived up into the new group, although the 
managing director was sacked. 

v) Site Safety Manufacturing Ltd. Mr Whitelock concluded that this business was not worth 
saving, and that Mr Fielding should recover his investment if he could. 

681. When he began his review, Mr Whitelock was not aware that Mr Fielding claimed to be the 
owner of Northstar or Seaquest. He found that out later, in January 1999. Mr Whitelock said that he 
was unaware of the litigation about Northstar and Seaquest until later in 1999; and did not know that 
an injunction had been granted which prohibited Mr Fielding from dealing in the shares. Mr Whitelock 
also said that the businesses of Northstar and Seaquest did not form part of his review; and he 
denied the suggestion that from early 1999 he was considering the viability of those businesses with 
a view to incorporating them into the Burnden Group.  

MR FIELDING'S TAKE OVER OF THE BUSINESSES  

Ultraframe's case  

682. Ultraframe's case is that:  

i) From November 1998 Mr Fielding, Mr Naden and Mr Birkett began transferring the 
businesses of Northstar and Seaquest from Groby Road to Burnden Works; 

ii) BCP took over Northstar's component business in January 1999 for inadequate 
consideration; 

iii) From March 1999 BCP began to manufacture and market the Quickfit system; 

iv) From 21 January 1999 BCP and TBG carried on most of the business that had been 
carried on by Northstar and Seaquest; and by June 1999 had taken them over entirely; 
again, for no consideration; 

v) Dearward and Dearward Profiles manufactured parts for the Quickfit system without 
paying commission to Seaquest; 

vi) TBG took over Northstar's employees; 

vii) Mr Fielding caused Northstar to sell assets required for the ongoing business on 20 May 
1999 for £10,696; 

viii) After Mr Fielding had appointed a receiver of Northstar on 21 June 1999 the receiver 
sold to Mr Fielding Northstar's remaining plant, machinery, office equipment and stock at 
knock-down prices. 

The move to Burnden Works  

The decision to move 



683. I have already said that Mr Sheffield's customer survey revealed a high level of 
dissatisfaction with Northstar's component supply. A meeting between Dearward Profiles and 
Northstar took place at Burnden Works on 16 October 1998. Messrs Naden Birkett and Roche 
attended on behalf of Northstar, and Messrs Fielding, Sheffield and Williams on behalf of Dearward 
Profiles. It was at this meeting that Mr Fielding put forward a proposal to move the operation and 
servicing of dealers to Burnden Works and for certain key members of Northstar's staff to be 
relocated there; although he had previously floated this idea at his private meeting with Mr Roche on 
9 October 1998. Mr Birkett said that the move to Burnden Works was "dictated" by Mr Davies, who 
was still in control of the companies at this point; and that he and Mr Naden were under pressure to 
move because Mr Davies wanted it. However, as I have said, Mr Birkett agreed in cross-examination 
that Mr Fielding's note of the meeting was accurate; and that merely recorded that the move was Mr 
Fielding's "suggestion". Mr Naden said in his witness statement that "it was agreed" to move the 
components side of Northstar's business; but he does not say when. On the other hand, in his 
witness statement of 22 January 2000 Mr Naden said:  

"Mr Fielding had told Mr Birkett and myself, I think in October 1998, that he 
proposed to move Seaquest to Bolton and split up Northstar roof fabrication from 
components and start distributing the components from Bolton. Mr Birkett was very 
worried about losing control of the component business and persuaded Mr Fielding 
that he should continue managing it from Burnden Works." 

684. The only candidate for the occasion to which Mr Naden refers is the meeting of 16 October.  

685. On 21 October 1998 Mr Sheffield wrote to a number of dealers:  

"I refer to my recent visit to yourselves and I can now confirm that I have completed 
my survey of the dealers' opinions on how the dealership arrangement is working. 

It has identified significant problems with the component parts being distributed from 
Northstar. After several meetings with Northstar to discuss these problems we have 
jointly concluded that the fastest and most efficient way forward is to move the 
distribution of both component parts and upvc extrusions to a separate site 
dedicated solely to the prompt and efficient servicing of the dealerships." 

686. It appears from this letter (and I find) that the decision to move Seaquest's business and the 
components side of Northstar's business from Wilton Street to Groby Road was made before 21 
October 1998. It must have been decided at the meeting on 16 October. On 1 November 1998 
Seaquest's registered office was relocated to Burnden Works.  

687. On 24 November 1998 there was an EGM of Northstar held at Burnden Works. Mr Naden 
and Mr Birkett, the two directors were present. Mr Fielding and Mr Roche also attended. It was 
resolved that the accounting records of the company should be collected from the accountants and 
brought to Burnden Works to enable the company accounts to be completed; and that distribution of 
component parts, and all staff associated with it, should be relocated to Burnden Works. On the 
same day there was an EGM of Seaquest, attended by the same persons. That meeting resolved 
that the operation of servicing the dealers with component parts be transferred to Burnden Works 
from 1 February 1999; or sooner if possible. It does not seem to me that these resolutions record a 
decision to change the identity of the supplier of components (as opposed to a change in the location 
from which the supply would be made).  

688. On 2 December 1998 Mr Birkett notified HM Customs and Excise that Seaquest's address 
for VAT would be Burnden Works as from mid December 1998.  

689. On 14 December 1998 there was a meeting at Groby Road, attended by Messrs Sheffield, 
Birkett, Naden and Roche. Mr Birkett accepted the characterisation of this meeting as a 
management meeting of Northstar and Seaquest. Minutes of the meeting were made on Mr 
Fielding's personal letterhead. It was agreed that the move of Seaquest and the Northstar 
component business to Burnden Works would not be able to take place until after 11 January 1999. 
It was recorded that Mr Fielding "wanted any cash amounts received from customers to be paid into 
the bank immediately." This was required so as to comply with an order that HH Judge Behrens had 



made. Mr Birkett was prepared to accept that he was taking the decisions, liaising with Mr Sheffield, 
about how things should be done in connection with the move. The minutes of the meeting recorded 
that Mr Birkett and Mr Naden wanted a meeting with Mr Fielding "to clarify their positions." Another 
meeting was held at Burnden Works on 15 December. Again, Mr Fielding did not attend, but Mr 
Sheffield, Mr Naden, Mr Birkett and Mr Roche did. The upshot of the meeting was to arrange two 
further meetings: one on 17 December to discuss Northstar and Seaquest's accounts; and one on 
22 December to discuss policy and strategy for Northstar and Seaquest for the coming year.  

690. On 17 December a further meeting took place at Burnden Works in order to discuss the 
implementation of the accounting structure after the move. Again, Mr Fielding did not attend, but Mr 
Sheffield, Mr Naden, Mr Birkett, Mr Roche and Mr Hutchinson did, together with Mr Hindley. The 
business was to be split into two. Roof fabrication and the supply of bar length were to be retained at 
Groby Road. However, orders (both sales and purchases) were to be processed at Burnden Works, 
with the information being downloaded by modem. The supply of raw materials to dealers was to 
take place at Burnden Works. The minutes of the meeting (again on Mr Fielding's personal 
letterhead) recorded:  

"All future discussions regarding the growth of the business is to be decided by a 
formal meeting of officers of the companies." 

691. The strategy meeting took place on 22 December. A discussion document was prepared. 
The agenda included discussion of Mr Roche's report. Mr Roche placed Mr Read, Ms Owen, Mr 
Naden and Mr Birkett at that meeting. It is not, I think, suggested that Mr Fielding attended this 
meeting.  

692. On 31 December 1998 Northstar raised an interim invoice to Seaquest for the stock held at 
Wilton Street "prior to final stock valuation". The amount of the invoice was £50,000 plus VAT. This 
figure was Mr Birkett's. The stock in question was the stock of components which Northstar had 
been supplying to dealers as Seaquest's distributor. The fact that Northstar was selling its stock of 
components to Seaquest is an indication that Northstar had relinquished or was preparing to 
relinquish its position as distributor of the components.  

693. Mr Read said that from November or December 1998 Mr Sheffield began to play an 
increasingly important role, because he was organising the move of personnel and goods from 
Wilton Street to Burnden Works. Mr Read said as far as he was concerned the move had been 
agreed at a meeting at which he was not present; and that it was being done with the consent of Mr 
Naden and Mr Birkett, the directors of the company. Mr Read was not himself a party to the decision. 
His perception was that Mr Naden was worried by what was going on at Wilton Street, which was 
under Mr Birkett's control.  

694. Mr Sheffield said that until Christmas 1998 he and Mr Birkett had a good working 
relationship. They worked closely together on the planned move and discussed such matters as 
where Mr Birkett's office was to be at Burnden Works; how many computer terminals would be 
needed and so on. Mr Sheffield's perception was that he let Mr Birkett have his wishes.  

The move takes place 

695. On 11 January 1999 Northstar sent a circular to its suppliers, saying that the accounts 
department would be moving to Burnden Works "during the course of this week". The stock of 
components held at Wilton Street was moved to Burnden Works at the end of January 1999. It was 
transported by lorry in three loads on 27, 29 and 30 January. Ms Almond was in charge of the 
loading of the stock onto pallets, which were then loaded onto the lorries. She had not been told 
about the move until a couple of weeks before it took place. The stock was packed component by 
component, although the last few pallets may have been mixed. Once the stock arrived at Burnden 
Works, it had to be unpacked, inspected, reboxed and shelved. This process took a week or two. Ms 
Almond said that she did this pallet by pallet. The pallets, on their arrival at Burnden Works, were not 
in the same condition as that in which they had been packed and loaded at Wilton Street. Some of 
the stock had gone missing; and Ms Almond says that she reported this to Mr Sheffield. Part of the 
stock (a blue and white range) was obsolete, because it had been replaced by newer products. In 
fact a decision appears to have been taken at a management meeting on 9 January 1999 to sell 



existing stock at Wilton Street to Mr Clayton; and to delete all "Warmwhite" stock. The question of a 
sale of stock to Mr Clayton was not pursued in the evidence. In addition a large part of the stock 
consisted of sealant. Because of shortcomings in the way that the sealant had been taken from stock 
back at Wilton Street, most of it turned out to be past its sell-by date. All the relevant witnesses 
agreed that this was so. Ms Almond says that she recorded the stock in a file, and then inputted the 
information into the computer. She says that she gave the file to Mr Naden. Ms Almond said that 
there were a number of tools at Wilton Street that were not moved to Burnden Works: they had new 
tools when they got there.  

696. Mr Gray said that about 2400 square feet were allocated to the storage of components. The 
space was racked, four pallets high, making space for some 300 pallets. Ms Almond said that the 
space allocated was not enough; but Mr Gray disagreed. Both Mr Gray and Mr Whitelock regarded 
the space at Burnden Works as being a significant improvement over Wilton Street. Although Mr 
Gray agreed that he was not involved in the physical unloading of the components, he maintained 
that he was involved in the operation. He did not recall Ms Almond inputting information into a 
computer: indeed he did not recall her having access to a computer, and said that at the time there 
was no computerised stock recording at Burnden Works. Mr Sheffield also said that Ms Almond did 
not have access to a computer where the stock was stored; although she may have "played" on a 
computer upstairs in the office. Both Mr Gray and Mr Sheffield said that at the time they did not have 
stock accounting software. Mr Gray said that he simply prepared an Excel spreadsheet. He 
explained that his involvement in the moving of the stock included: arranging for the transport; 
arranging for staff to unload the lorries; and the subsequent valuation of the stock. He also said that 
he made a cursory inspection of the stock, at least in the first instance.  

697. Some of the personnel moved to Burnden Works at about the same time. Those who moved 
included Ms Patey and Ms Owen. However, Mr Ivison did not move; because he resigned on 11 
January 1999, having been approached by a competitor with a better offer.  

698. At the same time Seaquest's business was also transferred to Burnden Works. Although 
Ultraframe allege that the stock was transferred directly from Northstar to BCP, it is clear (and, I 
think, common ground) that BCP did not in fact start trading until March 1999. It is unlikely, therefore, 
that it acquired any stock in January, when the stock was actually moved. The paperwork relating to 
the stock (which I shall consider shortly) proceeds on the basis that the stock was transferred first 
from Northstar to Seaquest; and then from Seaquest to BCP. In my judgment that reflects the reality.  

699. Although Northstar's roof fabrication business was retained at Groby Road for the time 
being, the roof fabrication business transferred to Burnden Works a few months later, in June 1999, 
immediately after Northstar went into receivership. Mr Roberts moved over some time earlier in order 
to set up equipment, shelves and racking; and to move materials so that the transfer could take 
place smoothly. Mr Roberts said that he created six manufacturing bays on the warehouse allocated 
to the business, so that six roofs could be manufactured simultaneously. This was done with racking, 
materials and equipment provided by the Burnden Group. These included a new saw. At this stage 
nothing was moved over from Northstar's premises at Groby Road, which remained untouched. He 
said that the result was "a replication of exactly what had existed at Groby Road". Mr Worsdall 
confirmed that all the fabrication equipment at Burnden Works was new. According to Mr Brown, Mr 
Roberts supported the move to Burnden Works, and carried the production staff with him.  

The server 

700. Mr Brown said that when Seaquest's business moved to Burnden Works the computer 
server which had been at Groby Road was taken to Burnden Works. At this stage none of the data 
on it was deleted or removed. A new server was installed at Groby Road on 17 January 1999, 
configured to connect to the Northstar network. Data was loaded onto the new server from a backup 
tape taken from the old server that had just been moved to Burnden Works. Thus, according to Mr 
Brown, the server at Groby Road was an exact copy of the old server at the point in time when the 
backup was made. Mr Brown also organised the wiring at Burnden Works to accommodate a 
computer network. However, it seems that the computer terminals themselves were new.  

Accounting for the stock 



701. On 31 December 1998, before the stock was moved to Burnden Works, Mr Birkett had 
issued an interim invoice, in the sum of £50,000. The invoice was addressed to Seaquest; and 
described the transaction as "sale of component stock". He did not carry out a formal stock-take, and 
his figure was a rough guess. But he thought that the stock, at least at Wilton Street, was in good 
condition. Once the stock had been counted on its arrival at Burnden Works, Mr Gray worked out 
what the cost prices of that stock amounted to. Although Ms Almond was still working at Burnden 
Works at the time, she did not participate in that exercise. Mr Gray denied the suggestion that she 
was deliberately excluded. He also denied the suggestion that his brief was to keep the stock 
valuation as low as possible. He said that he was simply asked by Mr Sheffield to get an accurate 
count and to value the stock; and that is what he did. Mr Gray's initial assessment of the cost price of 
the stock came to £41,737.20. This was less than had been expected; and less than the interim 
invoice of £50,000 that Northstar had issued before the move. So on 21 April 1999 Mr Hindley, on Mr 
Gray's instructions, prepared a credit note in the sum of £8,262.80 plus VAT. This credit note 
reflected the quantity of stock that had actually arrived at Burnden Works, rather than its quality. The 
delay in issuing this credit note was not really explained; but Mr Gray said that he agreed the amount 
with Mr Naden. However, Mr Naden was not in a position to disagree either with the count or the 
cost prices attributed to the stock; so his agreement was more apparent than real. At the same time 
Seaquest issued an invoice to BCP for the stock at the reduced price of £41,737.20. Mr Gray said 
that at the time he carried out his initial assessment he did not know that BCP would be the ultimate 
buyer of the stock. By the time the revised invoice was issued, Ms Almond had left. Mr Hochhauser 
suggested to Mr Gray that the issue of the invoice and credit note was deliberately delayed until Ms 
Almond, who had an intimate knowledge of the components, was safely out of the way. Mr Gray 
denied that this was so.  

702. Mr Gray then said that he embarked on a subsequent exercise, to determine the quality (as 
opposed to the quantity) of the stock. The purpose of this exercise was to see what was usable 
stock. He said that there were a lot of damaged products, and some obsolete ranges, although the 
ranges had not been obsolete when the stock was initially moved over to the Burnden Works. (His 
attention was not drawn to the decision by the management committee on 9 January 1999 to delete 
the "Warmwhite" range.) It was then, he said, that it was discovered that the sealant had gone past 
its use-by date. Mr Gray said that this exercise had not been done by Ms Almond when the stock 
first arrived at Burnden Works. Mr Gray produced another spreadsheet, which detailed what he said 
was unusable stock. The total amounted to £34,735.80. Mr Gray discussed this with both Mr 
Sheffield and Mr Naden. Mr Naden came to Burnden Works and looked at the stock. Again, Mr 
Naden agreed the figures. Mr Gray denied the suggestion that he had deliberately waited until Ms 
Almond had left before writing down the stock value still further; and also denied having deliberately 
kept the write down from Mr Birkett. On 18 May Seaquest issued a credit note against BCP in the 
sum of £34,735.80 plus VAT. This credit was expressed to be on account of damaged stock. On the 
same day Northstar issued a credit note in favour of Seaquest for the same amount. The overall 
effect of the various credit notes was that Northstar bore the loss.  

703. A breakdown of the figure of £34,735.80 appears in two documents, both prepared by Mr 
Gray. The first is a spreadsheet; and the second is an undated and unsigned letter from Mr Gray to 
Mr Hindley. Although the totals in the two documents are the same, the breakdown is completely 
different. In particular, the value attributed to the out of date sealant (which, at over £13,000 was by 
far the largest single item) does not explicitly appear in the letter at all.  

704. There is no documentary evidence of what happened to the written-off stock. Mr Gray 
thought that some of it might have been reground, and the rest thrown away. The written-off stock 
represented about 80 per cent of the original interim valuation that Mr Birkett had prepared. The 
remainder of the stock of components has, no doubt, been sold by BCP to dealers for incorporation 
in conservatory roofs. It is not suggested that any of it remains in the possession of BCP. Nor is 
there any evidence that ownership or possession of the stock was transferred to any other company 
within the Burnden Group.  

705. Ultraframe say that the discrepancies between the two documents show that the stock 
valuation was a bogus exercise. They say that it is inconceivable that the stock, which had been 
provisionally valued at £50,000, and which had taken two weeks to unload and stack in the newly 
prepared racking, could have turned out to have lost some 80 per cent of its value. They say that the 
real object of the exercise was to enable BCP to acquire Northstar's stock at a knock-down price. 
However, this is not a pleaded allegation; and no evidence was called as to the real value of the 



stock. Ultraframe's case on the stock, as they would now like to advance it, is that the purported 
valuation of the stock was dishonest and fraudulent. But in my judgment that case is not open to 
them on the pleadings.  

706. It is also, I think, a point worth making that according to Mr Hall, Northstar continued to 
record sales of components throughout February 1999. Seaquest also continued to process orders 
for roofs (which would have included orders for components), even after BCP took over their supply. 
The stock which is the subject matter of the credit notes is therefore unlikely to have been the same 
stock as had arrived at Burnden Works in late January. The component stock, by its very nature, 
was circulating stock. This is another factor which may go some way to explain the different figures.  

Other assets of Northstar 

707. When the business moved to Burnden Works, many of Northstar's other assets were 
transferred to Seaquest. These were mainly chattels that passed on delivery. On 20 May 1999 
Northstar raised an invoice against Seaquest for those goods. They were:  

Press £1350 

Computer £900 

Printer Colour draft £337 

Vac Form Tool £3300 

6 Office cabinets £216 

5 Miscellaneous computers £3000 

Subtotal £9103 

VAT  £1593.03 

Total £10,696.03 

708. The computer valued at £900 was Mr Read's. It had on it the roof file associated with the 
computer software. Mr Read thought that the real value of his computer lay in the data stored on it; 
but he had not himself put a value on it, and there was no one else who had.  

Preparation for Glassex  

709. Mr Ivison's resignation had come just a few months before Glassex. A meeting was held at 
Burnden Works on 13 January 1999. Both Mr and Mrs Fielding attended, together with Messrs 
Sheffield, Birkett, Naden, Roche and Read. The stand at Glassex was to be co-ordinated by Mrs 
Fielding and Mr Roche. The name "Quickfit" was to be removed from all paperwork. It was also 
decided to explore the possibility of changing the aluminium suppler. Arrangements were made to 
prepare a cashflow; and all capital expenditure was to be presented to Mr Sheffield, for approval by 
the finance department. At a meeting on 19 January 1999 it was recorded that Mr Hutchinson and 
Mr Hindley were to be responsible for the implementation and running of Sage software for Seaquest 
and Northstar; and were to give necessary training to the personnel involved. The idea was to 
produce management accounts so that the directors could make management decisions.  

710. The question of Glassex was discussed again on 21 January. Mr Fielding did not attend this 
meeting; but Mrs Fielding did. However, costs were to be approved by Mr Fielding. Various tasks 
were allocated to the attendees. None were allocated to Mrs Fielding. Among the action points were:  

"GJF to overview how company is going forward and with whom in what position." 

711. On the same day Mr Roche and Mr Fielding discussed budgets. In consequence Mr Roche 
contacted Mr Hacking on the following day, 22 January 1999. He explained that Mr Fielding was 



concerned that he was becoming "more embroiled in Northstar" as a result of the litigation. Mr 
Roche's specific question was whether Mr Fielding could lend more money to Seaquest, covered by 
the debenture, without being in breach of any court order. The consensus of legal opinion was that 
he could.  

712. By March 1999 Mrs Fielding was dealing with fabricators and was signing her letters as 
Sales Director of Seaquest.  

The leases  

713. On 1 March 1999 Mr and Mrs Fielding granted a lease of part of Burnden Works to 
Seaquest. The parts comprised in the lease consisted of units G3 and LG3. Unit G3 was a furnished 
suite of centrally heated offices; and Unit LG3 was an area used for warehousing and storage. 
These parts of Burnden Works were let on the terms of a Law Society standard form of lease, with 
amendments. The term of the lease was one year. The rent of Unit G3 was expressed in the lease 
as £12,750 together with a service charge of £6,000 plus VAT; that of Unit LG3 was expressed as 
£9,000 together with a service charge of £12,750 plus VAT. Under the terms of the lease the 
landlord (rather than the tenant) is obliged to pay the rates. In addition to being responsible for the 
repair and maintenance of the structure and common parts and for insurance, the landlord is also 
obliged to provide other services. These include heating the demise as well as the common parts; 
telephones in the demise, and the provision of a fork lift truck.  

714. Although the rent of Unit G3 is expressed as £12,750 a year, Mr Fielding explained that that 
sum included the rates. Shorn of rates, the rent alone was £8,615 a year. On the other hand, in 
relation to Unit LG3 the rates were part of the service charge. In both cases, however, the service 
charge was fixed, and was not variable with the landlord's costs. The rent of Unit G3 devalues to 
£8.16 per square foot; and the rent of Unit LG3 to £3.89 per square foot. At the same time Mr and 
Mrs Fielding let Unit G1 to Seaquest on the same terms. Unit G1 was a self-contained fabrication 
unit with a shared loading bay. The rent of Unit G1 devalues to £4.82 per square foot. Although no 
written lease was ever executed, a draft lease was produced.  

715. Mr Fielding said that Unit G1 was set up as a training shop in which new dealers could be 
trained in fabricating the conservatory roofs. He listed a number of companies to whom, he said, 
training had been given. Mr Roberts agreed that Unit G1 was used for training. He recognised a 
number of the names on Mr Fielding's list; and, as for the rest, was not prepared to disagree with Mr 
Fielding. However, Mr Roberts said that Seaquest did not do training in there. He said that Seaquest 
used to send a couple of fitters out to customers to work with them. The training that was given in 
Unit G1 was for customers' fitters who wanted to brush up on their skills.  

BCP distributes the system  

716. I have already mentioned that the combination of the supply of components by Northstar to 
the dealers together with the fabrication of roofs by Northstar in competition with those same dealers 
was a cause of complaint by the dealers. This posed a dilemma for Northstar and Seaquest. In order 
to placate the dealers, either Northstar would have to give up fabrication; or the supplier of 
components would have to be changed. Mr Birkett appears to have favoured the first course. On 17 
February 1999 Mr Hacking wrote to him that:  

"I have noted from your recent telephone call that Northstar will, in response to the 
pressure from dealers, be ceasing its role as fabricator shortly. It will also cease to 
supply bar lengths. Its business as a supplier of component parts for the Seaquest 
System to dealers will continue, at least until such time as its debts have been paid 
off. Thereafter, it may well be that its licence to produce components for the system 
will be withdrawn by Seaquest" 

717. Northstar did not cease its role as fabricator until June 1999. However, the last sentence of 
this extract was prescient. On 24 February 1999 Mr Sheffield, writing on the "Seaquest" letterhead, 
sent a circular letter to dealers in which he said that there were to be changes in the "Mill Direct" 
supply of the roof system as from 1 March 1999. In particular, the uPVC profiles and accessories 
were to be processed by BCP from Burnden Works. According to the letter, the reason for this was 



to cut down the number of complaints of poor service and missing items from orders. Another benefit 
would be a simplified order form and only two suppliers (Alumax and BCP) in place of the previous 
three (Northstar, Dearward Profiles and Alumax).  

718. By about March 1999 BCP began to distribute the Seaquest system. Later, it also carried out 
some fabrication of roofs; but that was after Northstar went into receivership in June 1999. In 
distributing the system it was at first regarded as the sales agent for Seaquest. It sold components 
and uPVC extrusions to dealers on Seaquest's behalf. The sale of components had previously been 
carried out by Northstar, and the supply of uPVC extrusions by Dearward Profiles. The aluminium, 
however, came direct from the aluminium suppliers at this stage. The dealer network to which it sold 
was the dealer network built up by Seaquest. This arrangement is consistent with the sale by 
Northstar to Seaquest of its stock of components. It pre-dated any formal licence by Seaquest, 
although Mr Whitelock thought that this had been informally permitted by Seaquest.  

719. The decision to route the supply of components through BCP has left no real paper trail. Mr 
Fielding said that the change of distributor was agreed between himself, Mr Naden and Mr Roche. 
However, Mr Roche said that the decision was taken by Mr Fielding alone. Mr Naden gave no 
evidence about it. Mr Fielding did not suggest that Mr Birkett was involved in the decision. But Mr 
Birkett had resigned as a director and company secretary of Seaquest on 4 February 1999; and Mr 
Fielding had himself become company secretary at the same time. So it is not altogether surprising 
that Mr Birkett was not involved in the decision, which appears to have been taken at short notice. 
On the other hand, it was Mr Birkett who had issued the invoice (to Seaquest) for Northstar's entire 
stock of components, which betokens Northstar's withdrawal from the distribution side of the 
business.  

720. On 8 January 1999 Mr Fielding swore an affidavit in which he said:  

"I have been advised that, in consequence of my increasingly close involvement in 
the affairs of Northstar and Seaquest, I might be regarded as a de facto or shadow 
director." 

721. On 5 February 1999 he wrote a letter to his solicitors under the heading "Seaquest Systems 
Ltd" in which he said:  

"As I explained on the telephone, I am now running the company." 

722. In view of these statements, I have no difficulty in concluding that the driving force behind 
Seaquest's decision to change distributors was Mr Fielding. Mr Naden may have been involved or 
consulted; but, if he was, he would not have stood in Mr Fielding's way. Mr Birkett was already losing 
interest (and was on the point of being suspended by the time that BCP began to distribute the 
system). But although he was reluctant to lose control of the components side of the business, he 
too acquiesced in the decision. The decision to change supplier must have been made in February 
1999; and I so find.  

723. In April 1999 BCP acquired Northstar's stock of components, through the series of debits 
and credits I have already described. From then on BCP carried on the business of selling 
components on its own account, rather than as agent for Seaquest. It was, however, liable to pay 
commission to Seaquest on components, as Seaquest was the legal owner of the intellectual 
property rights.  

724. However, within days, BCP suspended payment of commission to Seaquest, because of 
alleged deficiencies in the gutter system.  

725. By May 1999 BCP was placing orders with First Degree Software for the supply of software 
used in connection with the system. The software was supplied to dealers so that they could place 
orders for components of the system. As had been agreed in January, the system was no longer 
marketed as the Quickfit system; it was marketed as the Seaquest roofing system instead.  

Mr Fielding withdraws support for Northstar  



726. I have already mentioned that on 24 November 1998 Mr Fielding agreed to lend Northstar 
£90,000 in consideration of the allotment of 900 shares. On 10 March 1999 he wrote to Mr Naden 
and Mr Birkett, withdrawing his offer of a loan, and saying that he would relinquish the 900 recently 
allotted shares. He also indicated that he would cease to buy aluminium on Northstar's behalf; and 
asked for repayment of the £28,000-odd he was owed on account of aluminium purchases.  

Mr Fielding lends more money to Seaquest  

727. Between April 1999 and the end of June 1999 Mr Fielding lent more money to Seaquest. 
The total amount was of the order of £220,000. All this lending was secured by the Seaquest 
debenture. Subsequently, at the request of Seaquest's auditors, part of this loan was deferred.  

728. Mr Fielding now claims to be entitled to be repaid £330,380 by Seaquest, made up as 
follows:  

Date Details Amount 
£ 

21 November 1998 Transfer of debt from Northstar to Seaquest 40,000 

25 November 1998 Transfer from Mr Fielding's bank account 70,000 

8 April 1999 Cheque from Mr Fielding 20,000 

23 April 1999 Cash paid to Northstar employee 360 

2 June 1999 Cheque from Mr Fielding 150,000 

16 June 1999 Cheque from Mr Fielding 50,000 

 Total 330,360 

729. Transfer of debt  

729. Mr Fielding claims to have lent £80,000 in cash to Northstar. However, he claims that half of 
that amount is now secured by the Seaquest debenture. The "transfer" of half the indebtedness from 
Northstar to Seaquest was not effected by way of an actual transfer of funds, but by way of 
accounting entries. Mr Fielding said that, in the course of a conversation in January 1999, it was 
decided between him and Mr Hindley that the sum of £80,000 ought to be split equally between the 
two companies. So Mr Hindley made the necessary accounting entries including, on 19 March 1999, 
changing the title of an account from "directors' and shareholders' loans" to the "GJ Fielding 
debenture". However, Mr Hindley's recollection was that he had made the entries, not because there 
was any decision to "transfer" the debt, but because Mr Fielding had told him that he had put 
£40,000 into each company.  

730. The pleaded allegation about this "transfer" was that it was dishonestly made by Mr Roche at 
the behest of Mr Fielding. Although the reasoning behind the allegation of dishonesty is not clearly 
set out in the pleading, it seems to me that its rationale is that the "transfer" of the debt was part of a 
plan to corroborate the false allegation that Mr Fielding lent £80,000 to Northstar. It is clear, 
however, that it was Mr Hindley (and not Mr Roche) who made the entries. If Mr Fielding did lend 
£80,000 to Northstar, it is not alleged that the "transfer" of the debt has any separate legal 
consequences.  

731. Indeed since the claim is brought jointly by Northstar and Seaquest, it is difficult to see how 
Seaquest could allege that Northstar (rather than Seaquest) owes the whole debt without there being 
a serious conflict of interest between them.  

The November 1998 payment  



732. This payment came about in connection with Mr Fielding's promise to lend £90,000 in 
exchange for the allotment of shares. Although the allotment was set aside, a payment of £70,000 
was in fact made. The money came from Mr and Mrs Fielding's partnership, funded by a bank loan.  

733. Although Mr Fielding was put to proof that he lent this sum, it is not in dispute that this 
payment was made. The only other pleaded allegation is that of this sum £50,000 was paid out of 
Seaquest's account by Mr Fielding two days later. Mr Fielding said that he had been told by Mr 
Birkett that he had issued cheques on Northstar's bank account to the value of £50,000 and the 
cheques were likely to bounce. It is common ground that Northstar needed the money. Mr Fielding 
was unwilling to lend money to Northstar; but was willing to lend money to Seaquest which he 
regarded as "the best horse in the race". He therefore lent the money to Seaquest so that Seaquest 
could, in turn, lend the money to Northstar.  

The April 1999 payment  

734. Mr Fielding is put to proof that this payment was made, but it is common ground that he did. 
There is no separate pleaded allegation about it.  

The payment to the employee  

735. Mr Fielding is not even put to proof that he made this small payment; and it is common 
ground that he did.  

The June 1999 loans  

The offer of a loan 

736. The genesis of the June 1999 loans (amounting to £200,000) was a letter that Mr Fielding 
wrote to Mr Naden on 27 May 1999. In that letter he said:  

"I refer to our meeting today to discuss the financial status of Seaquest Systems 
Limited and having considered the matter in some detail, I would offer the following 
additional financial support to Seaquest Systems Limited against my debenture of 
November 1998: 

1. Immediate Capital Injection of £150,000 to pay creditors who are demanding 
money. 

2. Further Capital Injection of £50,000 in approximately 4 weeks to cover creditors 
becoming due at the end of June 1999. 

3. Last Capital Injection of £50,000 making £250,000 in total in July 1999, to provide 
working capital necessary to improve system." 

The first instalment: deleted stock and rent 

737. Mr Hall traced the origin of the first instalment of £150,000 to Mr and Mrs Fielding's 
partnership bank account. It was mainly used to satisfy two particular debts of Seaquest. The first 
was a debt of £133,718 owed by Seaquest to Kesterwood Extrusions. The second was a debt owed 
to Mr and Mrs Fielding for rent.  

738. The question of deleted stock had arisen in this way. The system had originally been offered 
in six different colours. Two colours were not successful and were deleted from the range. However, 
by this time Kesterwood Extrusions had built up stock in the two deleted colours for which it 
considered it was entitled to be paid. It therefore invoiced Northstar for the stock on 1 March 1999. 
On 30 April 1999 Mr Naden, acting for Northstar, complained that the stock levels had been 
requested by Mr Birkett on behalf of Seaquest; and that the liability was Seaquest's rather than 
Northstar's. On 4 May Mr Hutchinson of Kesterwood Extrusions said that he agreed with Mr Naden's 



point; and said that he would issue a credit against the invoice and re-invoice Seaquest. On 6 May 
Kesterwood Extrusions invoiced Seaquest for £113,803 plus VAT for:  

"Supply of UPVC Extrusions ordered between December 1997 to May 1998 
exclusive to be held in stock that has not moved for 8 months." 

739. In fact Seaquest had not begun trading until March 1998; so on any view it could not have 
ordered stock in December 1997. However, Seaquest raised no objection. There is no pleaded 
allegation that the underlying agreement relating to the deleted stock was improper; or that 
Kesterwood Extrusions was not entitled to charge for it. Again, if the real issue is whether the liability 
falls on Northstar or on Seaquest, it is difficult to see how a joint action by both of them as co-
claimants can resolve that.  

740. The balance of £12,618 was used to pay Seaquest's rent due to Mr and Mrs Fielding in the 
sum of £11,829.31 and expenses incurred by Mr Fielding in connection with Glassex. No challenge 
was made to Mr Fielding's claim to have incurred these expenses. Nor was it in dispute that the rent 
was due; although I will have to deal with other allegations relating to the rent later.  

The second instalment: management charges 

741. Mr Fielding was put to proof that he had lent this sum; but it was common ground that it 
could be traced to the partnership account. The second instalment of £50,000 was used to pay 
management charges of £50,231 invoiced by The Burnden Group to Seaquest on 21 June 1999. 
The management charges are in dispute; and I will deal with them later.  

The third instalment 

742. The third instalment was not paid. In July 1999 Mr Fielding notified Mr Naden that he would 
not be making this payment, as a result of advice he had received from counsel.  

Circular transactions? 

743. Mr Hall traced the flow of funds through various bank accounts. Starting with the first 
instalment of £150,000 lent by Mr Fielding to Seaquest, he demonstrated that £12,618 was repaid 
immediately to Mr and Mrs Fielding as rent. Of the money paid to Kesterwood Extrusions, £85,000 
was paid by Kesterwood Extrusions within a few days to Mr Fielding in reduction of his loan account. 
Of that sum, £50,000 was lent by Mr Fielding to Seaquest as the second instalment, and was paid to 
The Burnden Group within another few days. Effectively, therefore, the whole of the £250,000 which 
Mr Fielding lent Seaquest was paid by Seaquest for the benefit of Mr Fielding or companies under 
his control. This is factually true; but if the underlying debts that were discharged by the payments 
were proper debts, it is legally irrelevant.  

Mr Birkett's Suspension  

744. Mr Birkett was suspended from his duties on 10 March 1999. The immediate cause of his 
suspension was an allegation (which Mr Birkett admits) that he was fraudulently taking wages for 
three ex-employees. There was also an allegation that he had been taking cash from Northstar; 
which he denies. These allegations had arisen as a result of Mr Sheffield's investigation of 
Northstar's accounts. Mr Sheffield was convinced that Mr Birkett had been stealing money from 
Northstar; and that since Northstar was being funded by Mr Fielding, Mr Birkett had, in effect, been 
stealing from Mr Fielding. Mr Roche, at Mr Fielding's request, had investigated the allegations. The 
meeting at which these allegations were put to Mr Birkett was attended by Mr Fielding, Mr Sheffield 
and Mr Roche, as well as Mr Birkett himself. On the day he was suspended Mr Birkett took a 
computer and some documents from Groby Road.  

745. That evening he met Ms Owen at a pub in Moss Vale. He had been drinking and he was 
angry. Ms Owen said that Mr Birkett said that he would stop Northstar from trading; and Mr Birkett 
accepted that he might well have said something to that effect. He also accepted that it was possible 
that, as Ms Owen said, he had said that he wanted to see Mr Fielding's businesses fail. In her oral 



evidence Ms Owen said that Mr Birkett was angry about his suspension and was also angry about 
the set up at the Burnden Group. He hated Mr Fielding and was out for retribution. He said he would 
stop at nothing to cease the company's trading; and went into "a rolling list" of what he would do. 
These threats included "torching the premises" at Burnden Works. Ms Owen told Mr Sheffield about 
her meeting with Mr Birkett; and Mr Sheffield made a note of what he was told. The note records the 
following attributed to Mr Birkett:  

"Eddie Birkett. I have had it with these people. If they want war I will do anything to 
stop this company trading. Anything I have got to do I will do it. E.g. falsifying 
information or documents. They do not realise I can stop everything tomorrow if I 
want to, they are in my hands. I would torch the premises first." 

746. Mr Birkett denies that he said he would torch the premises, or that he would falsify 
documents; but he concedes that it is possible that he said that he could stop Northstar from trading.  

747. In the early hours of 11 March 1999, there was an arson attack on Burndon Works. The 
accounts office was damaged. Mr Birkett says that he was not responsible for it. Although the police 
have interviewed him in connection with the attack, no charges were ever brought.  

748. Mr Brown was in what he called "irregular contact" with Mr Birkett during his suspension. Mr 
Brown was aware that Mr Birkett had been accused of taking money from the company. He was also 
aware that Mr Birkett was suspected of involvement in the arson attack. He had been asked by Mr 
Birkett, shortly before his suspension, to make copies for him of the accounting information kept on 
the server at Burnden Works, which he did; although he did not hand over the floppy disks 
containing the information until after Mr Birkett's suspension.  

Mr Birkett's resignation and approach to Ultraframe  

749. In May 1999 Mr Birkett received a copy of the List of Documents in the Leeds Consolidated 
Action together with a draft Affidavit which he was asked to swear in order to verify the list. However, 
he did not swear the Affidavit at this stage. On 25 May 1999 he received a letter from Mr Hacking 
pressing him to swear the affidavit verifying the list. A meeting had been arranged for that purpose 
on 20 May. Mr Birkett says that he had not gone to this meeting because he was apprehensive 
about providing an Affidavit as he knew that many of the documents contained in the list were not 
genuine.  

750. Although Mr Birkett's evidence about when he first made contact with Ultraframe was 
variable, it seems probable that he first made contact by telephone at the end of May or the 
beginning of June 1999. He said that he began to talk to Ultraframe because he was unhappy about 
his suspension. Mr Birkett had the following exchange with Mr Snowden:  

"Q. You wanted to see whether they would pay you money to spill the beans about 
what had been going on at Northstar. Correct? 

A. In a nutshell, yes." 

751. Not surprisingly, Mr Birkett told no one at Northstar about his contact with Ultraframe. But 
surprisingly, Mr Birkett did not tell Ultraframe that he had a set of forged documents, or that forgery 
had been going on.  

752. On 8 June 1999 an Order was made requiring Mr Birkett to verify his own List of Documents 
and that of Northstar (of which he was still a director and company secretary). He says that he was 
uneasy about doing so and took legal advice on his own behalf. He was advised not to commit 
perjury; and consequently refused to swear the affidavit.  

753. On 11 June 1999 there was a board meeting of Northstar at the World Trade Centre in 
Salford. Mr Birkett and Mr Naden were there as directors. Mr Fielding and Mr Roche were also there. 
It was agreed that Mr Birkett could be reinstated. He had remained a director of Northstar throughout 



his suspension. Mr Birkett was given the opportunity to come up with a business plan for Northstar. 
Mr Birkett was accompanied at the meeting by his solicitor. The minutes of the meeting record that:  

"Mr Birkett disclosed he had various papers that may be relevant to the GHD case… 
Mr Fielding and Mr Roche cautioned Mr Birkett that he should not place himself in a 
position that may leave him open to a charge of perjury. Mr Davies (a solicitor) 
agreed. Mr Birkett said he would go through some papers in his possession and 
double-check if they were relevant and would report back as soon as practicable 
and in any case before 25th of June". 

754. Mr Fielding said that the only document that was specifically mentioned was a declaration of 
trust by Mr Naden over his Northstar shares. This evidence was not challenged.  

755. A further meeting of the board was held on 16 June. Mr Birkett had not, by then, drawn up a 
business plan. Mr Naden suggested that in view of Northstar's financial position, Mr Fielding should 
appoint a receiver. (He had in fact written a letter to that effect). Mr Birkett objected; and said that he 
would draw up a business plan within the next two days. Two days later, on Friday 18 June, the 
board met again. Mr Birkett had still not drawn up a business plan. The meeting was a heated one. 
Mr Naden suggested that Mr Fielding should appoint a receiver over the assets of Northstar; but this 
was fiercely opposed by Mr Birkett. So Mr Naden resigned. Mr Birkett alleged that the situation had 
been engineered. He meant by this that Northstar's business had been deliberately run down in 
order to get rid of him, because he knew too much about what had gone on, and was a thorn in the 
side of Mr Fielding and Mr Naden. Mr Fielding denied this and said that the situation had been 
improving in the last few months. But by the end of the meeting it was clear that Mr Fielding would 
indeed appoint a receiver. Mr Birkett reluctantly agreed. Mr Naden's last act as director was to 
acknowledge receipt of Mr Fielding's demand calling in his debt.  

756. On leaving the meeting, Mr Birkett cleared his desk at Groby Road. After everyone had gone 
home, he also took a computer server and some back up tapes. The reason he took these was that 
they "had the information on everything that had been going on at Northstar". At some point, 
probably in about August 1999, Mr Birkett passed the computer server and the back up tapes to 
Hammond Suddards, then acting for the trustees in bankruptcy and Ultraframe. Mr Birkett says that 
he may have told Ultraframe that he had the computer and the tapes (although he also denied 
having done so; but that Hammond Suddards might have done). He also says that, having taken the 
computer and the back up tapes, he put them in his loft, without looking at them. Amongst the 
reasons he gave for having done that were that he did not have a computer screen or keyboard to 
access the contents of the server. Seaquest became aware that the back up tapes had gone 
missing. They suspected Mr Brown of having taken them and began proceedings against him for 
their return. Although Mr Birkett and Mr Brown were in contact, and Mr Birkett knew of the 
proceedings against Mr Brown, he did not reveal that it was in fact he who had the computer and the 
tapes. He simply let Mr Brown fight off the proceedings as best he could. Mr Birkett said that once he 
knew that proceedings had been begun against Mr Brown he realised that the computer and the 
tapes were valuable; but he did not tell either Hammond Suddards or Ultraframe that he had them.  

757. On 11 August 1999 Mr Birkett entered into the so-called consultancy agreement with 
Ultraframe. He signed his first affidavit a few days later on 16 August. It does not appear that Mr 
Birkett has in fact been consulted by Ultraframe.  

The receivership of Northstar and its aftermath  

The statement of affairs 

758. Mr Roche provided Mr Hindley with information about the fixed assets of Northstar and 
Seaquest. He did this by walking round the premises at Groby Road and identifying plant and 
machinery. He then compiled a schedule which set out the cost of the various items of machinery 
and equipment and their present value. The total was £39,000-odd, of which equipment amounting 
to £9,000-odd was shown as "Bolton/Seaquest". This appears to represent equipment which 
Northstar had sold to Seaquest back in April 1999 and which was located at Burnden Works. Mr 
Hindley, however, erroneously included all that equipment in a Statement of Affairs that he produced 
to assess Northstar's solvency. However, to take account of the realisable value of the equipment on 



a bulk sale, rather than break-up value, he took an overall value of £20,000. Mr Hindley formed the 
view that Northstar was insolvent; and reported his opinion to Mr Fielding.  

The receiver is appointed 

759. On 21 June 1999 Mr Fielding appointed Mr Long, a partner in Pannell Kerr Foster, as 
administrative receiver of Northstar. Mr Long immediately made all the employees of Northstar 
redundant. He also arranged for auctioneers to prepare a valuation of Northstar's saleable assets 
and arranged for Northstar to vacate Groby Road; which it did on 23 June 1999.  

760. I have already mentioned that the roof fabrication business carried on by Northstar moved to 
Burnden Works in June 1999. However, on the basis of Mr Roberts' evidence, who transferred to 
Burnden Works in advance of the move, the move must have been planned before the receivership.  

761. At about the time of the receivership the remaining staff at Groby Road were addressed by 
Mr Sheffield. According to Mr Brown he told them that they would transfer to Burnden Works; that 
they would be treated as having continuous employment; and that a minibus would be laid on to take 
staff from Groby Road to Burnden Works. According to Mr Roberts, Mr Sheffield told the staff at 
Groby Road that everybody would have the same job at Burnden Works that they had had at Groby 
Road; that anybody who had a company car would be able to keep it; and that they would carry on 
what they had been doing at Groby Road, but for the Burnden Group. Mr Sheffield agreed that on 
the appointment of the receivers he told the staff at Northstar that they should not worry; that they 
would be found jobs at BCP; and that they would be ferried over to Burnden Works. He said that 
they were offered "TUPE"; that is continuous employment and the honouring of their holiday 
commitments.  

762. Mr Fielding did not discuss with the receivers the possibility of buying Northstar's business 
as a going concern. The receivers' report stated:  

"A brief review of the company's business quickly established that a sale of the 
business undertaking was not a practical possibility given that the company did not 
own the rights to the roofing system." 

763. On 29 June the receiver sold Northstar's plant and stock for £10,500, apparently to a 
company called "Burnden Contracts Ltd". The identity of this company is obscure. The plant included 
four machines. This was the same plant that Mr Hindley had valued at £20,000, even allowing the 
substantial discount for a bulk sale. The remaining items were some office furniture and stocks of 
aluminium extrusions; plastic mouldings and glazing bars. Although the receiver did not put the 
goods up for auction, there is no pleaded complaint that the sale was improper; apart from reliance 
on section 320 of the Companies Act 1985, and a general allegation that Mr Fielding had a conflict of 
interest. I will deal with these allegations later.  

The fabrication business moves to Burnden Works 

764. The roof fabrication business moved from Groby Road to Burnden Works over the course of 
a weekend. Thanks to Mr Roberts' preparatory work, fabrication of roofs was able to begin on the 
Monday morning without a hitch. All the staff engaged in fabrication at Groby Road were offered jobs 
with BCP at Burnden Works. The promised minibus was provided to take the staff from Groby Road 
to Burnden Works.  

765. At the date of the receivership there were some unfinished orders for fabricated roofs on 
Northstar's books. These orders were carried out by BCP. The orders appear to have been carried 
out with the consent of the receiver. Since the receiver had dismissed Northstar's remaining 
workforce, it is difficult to see what else he could have done. BCP invoiced these roofs to Northstar. 
However, after an examination of the invoices, and contrary to his first impression, Mr Hall concluded 
that these orders were carried out without profit to BCP. BCP collected some money from 
customers, but paid that over to the receiver.  



766. In addition there were orders on Northstar's books which had not been started. They were 
worth about £21,000, giving about £3,500 in profit. Mr Fielding discussed these with the receiver. In 
return for carrying out the unfinished orders at cost, the receiver agreed to BCP or TBG taking over 
these orders as well. Mr Fielding said that they took on about six customers who had been 
Northstar's customers, and that they did so partly because of Mr Fielding's agreement with Mr Naden 
that he would give him continuity of employment; and partly because Mr Fielding did not want to see 
Northstar's staff jobless. He said that the volume of roof fabrication was about two roofs per day for a 
five month period; and that overall that aspect of the business made a loss.  

Treatment of the staff at Burnden Works  

767. Many of the Northstar staff complained about the way they had been treated at Burnden 
Works. The general thrust of the complaints was that once they had been "milked" of their know-how 
and experience, they were unceremoniously dumped.  

768. Ms Almond said that for the first few weeks at Burnden Works everyone, including Mr 
Fielding and Mr Sheffield, was very friendly; but after a few weeks she became suspicious that 
things were being done behind her back. Mr Gray and Mr Sheffield in particular questioned 
everything she did and were critical of her. She says that they were trying to run her down so that 
she would leave. Once she had taught the Burnden staff how to do everything, she was then pushed 
out. In April 1999 she was sacked. Mr Sheffield said that he had nothing to do with Ms Almond's 
dismissal. She worked for Northstar, and it was Mr Naden who was responsible. He thought that Ms 
Almond's main problem was the difficulty in travelling to and from the Burnden Works; and that if she 
had lived closer, she would still be working there. When she left, Ms Almond was owed some 
money; and she wrote to Mr Fielding to secure payment. In the course of her letter she said:  

"Although my time with your company was short, I enjoyed the job and people within 
it." 

769. Mr Howard, who was one of the fabricators employed on the shop floor at Groby Road, 
transferred to Burnden Works. He described Mr Sheffield as rude and aggressive; and a difficult 
person to work with. He said that what was really happening was that Mr Fielding and Mr Sheffield 
were getting the Northstar personnel to train up their own men; and once that had been done looked 
for an excuse to get rid of the Northstar employees. However, he explained in his oral evidence that 
he trained a "couple of lads" for a day or less; and that, after their training, these lads did not work 
with him on the shop floor. Mr Howard also resented being told to do menial jobs, like sweeping the 
shop floor when, in his view, it did not need sweeping. He felt ignored by Mr Sheffield. Mr Howard 
left in July or August 1999. He was not happy working at Burnden Works, and he also found the 
journey from home difficult; even though, at that time, the minibus from Groby Road was still being 
provided.  

770. Mr Roberts said that, to start with, he had to familiarise the Burnden staff with the 
components that were used in assembling roofs. Later on three or four fabricators were recruited. 
Because every roof system is different the fabricators had to be trained to assemble the Quickfit 
system. Two of them were replacements for Northstar staff who had left because they did not like 
travelling to Burnden Works. The training took a week or two. However, Mr Roberts said that it was 
his belief that once he had passed on his knowledge to the Burnden staff, Mr Fielding wanted to get 
rid of him. Mr Roberts was offered another job within the Burnden Group, dealing with quality control 
at premises in Emlyn Street. He said that he felt he had no choice but to accept. In the early part of 
2000, shortly after he had moved to Emlyn Street, his company car was withdrawn. He eventually 
took redundancy in September 2000.  

771. Mr Read did not accept that Mr Sheffield was rude or aggressive. He was neither rude nor 
aggressive to Mr Read himself; and Mr Read did not see him being rude to other people. He was, 
however, prepared to accept that Mr Sheffield was not a man to suffer fools gladly. Mr Read himself 
was offered a job as Design and Development manager with the Burnden Group; and he took up 
that offer with effect from 1 April 1999.  



772. Some of Northstar's staff were dismissed. Mr Langford, for example who was the driver was 
dismissed; but the reason for his dismissal was persistent bad timekeeping. Even so, he was not 
dismissed until eight or nine months after he had moved over to Burnden Works.  

773. At some stage the minibus was withdrawn. Some of the former Northstar employees then left 
because of the difficulties of getting to Burnden Works. Mr Roberts thought that the minibus had 
been withdrawn deliberately in order to encourage them to leave. But Mr MacMahon said that the 
reason for the withdrawal of the minibus was that there were problems in finding a driver who was 
old enough to be insured to drive it; and that when it was withdrawn the staff were offered free travel 
passes instead. Mr Sheffield said that the minibus ceased to be viable because there were too few 
people who wanted to take it.  

Conclusions on treatment of staff  

774. My conclusions on the treatment of the Northstar staff at Burnden Works are that:  

i) For many staff there were difficulties of travelling to and from Bolton (as opposed to 
Audenshaw where Northstar had been located); 

ii) The provision of the minibus was a genuine attempt to alleviate these difficulties but it did 
not work; 

iii) There was a different and more disciplined culture at Burnden Works which some 
Northstar staff found difficult to accept; 

iv) There were also clashes of personality. 

v) There was no systematic campaign to milk the Northstar staff of their know-how and then 
dismiss them; but such know-how as they had was not difficult to acquire. 

Was the move in the interests of Northstar and Seaq uest?  

775. Mr Birkett explained that the components part of Northstar's business involved the storage of 
stock at Wilton Street and the administration being housed at Groby Road. This did not make for 
easy communication, which was carried out, for the most part, by fax. This was one of the problems 
that led to the short deliveries that gave rise to the customer complaints that I have already 
mentioned. Wilton Street was an old and run down multi-storey mill, which was not ideal for storage 
of the components. The premises at Burnden Works were superior to the Wilton Street premises; 
and also to those at Groby Road. Northstar was struggling to pay the rent at Wilton Street; and on at 
least one occasion the landlord distrained for rent. In addition, there were problems about Northstar's 
security of tenure at Groby Road, since the trustees had their eyes on the property, as being one of 
Mr Davies' few traceable assets. A move to Burnden Works, which would consolidate the business 
under one roof, was therefore sensible. Mr Ivison said that from a marketing perspective Burnden 
Works in effect provided smarter premises, and the move was therefore desirable. Mr Read said that 
the move of the storage facility at Wilton Road was a good thing for the company. He also thought 
that Mr Naden would have agreed to it, because he was worried by "what was going on down at 
Wilton Street, which was under Eddie's control". Mr Read also felt better supported at Burnden 
Works by accounts and support staff.  

776. Mr Birkett himself was unhappy with the move to Burnden Works. But these, he 
acknowledged, were personal feelings; and he recognised that from the business point of view, the 
move made sense.  

777. Ms Almond also thought at the time that the move of the components from Wilton Street was 
a good idea; but she was subsequently disappointed with the amount of space that had been 
allocated to them.  

778. I conclude that the move was in the interests of both Northstar and Seaquest.  



THE AUDIT OF SEAQUEST'S ACCOUNTS  

The course of the audit  

779. In the summer of 1999 Mr Hindley contacted Mr David Morlidge, a partner in the 
accountancy firm of Wragge & Lee, to undertake an audit of Seaquest's accounts. The accounts 
were to be prepared for the period ending 30 June 1999. Mr Hindley supplied a large amount of 
documentation. On examining the documents, Mr Morlidge saw that they recorded that Mr Fielding 
was owed some £330,000-odd secured by the Seaquest debenture. This included the £220,000-odd 
which Mr Fielding had lent Seaquest between January and June 1999. Mr Morlidge formed the view 
that if the whole of that loan was repayable immediately (as it was), Seaquest would be insolvent; 
and that he could not, therefore, audit its accounts on a going concern basis.  

780. On 1 November 1999, in response to Mr Morlidge's suggestion, Mr Fielding wrote a letter to 
Wragge & Lee agreeing to waive interest on his loan to Seaquest up to and including 30 June 1999. 
That left the capital. Mr Morlidge was still concerned that unless a substantial part of the loan was 
deferred, Seaquest would be insolvent. Mr Fielding decided to consult his solicitors on this question; 
and discussions took place between Mr Morlidge and Ms Boldero of Addleshaw Booth & Co. On 18 
November 1999 Mr Fielding wrote to Mr Morlidge "subject to contract" saying that he agreed in 
principle to defer £250,000 of the indebtedness for a year. The letter enclosed a draft loan 
agreement. With that deferral Mr Morlidge felt able to audit Seaquest's accounts on a going concern 
basis. His note to the accounts read:  

"These accounts have been prepared on a going concern basis, notwithstanding a 
deficiency of net assets, assuming the continued support of the debenture holder." 

781. The accounts also recorded that Mr Fielding had waived interest on the loan. Four other 
queries arose in the course of the audit. The first related to intellectual property rights and tooling. 
The documents apparently recorded a payment by Seaquest of £350,000 for intellectual property 
rights and tooling. However, Mr Morlidge was not satisfied that there was documentary evidence (in 
the shape of an invoice from Northstar and the seller) to substantiate the payment. The minutes of a 
board meeting of Seaquest held on 22 October 1999 record the following:  

"Mr Fielding stated that he was concerned that the valuation of the assets was 
based on £100,000 of tooling and the notional figure of £250,000 which was shown 
as the value of the IPR. 

Mr Naden agreed that this was uncertain, but was based on the assignment of 
January 1998 from Northstar. 

Mr Roche was tasked with providing such copies as he could locate of tooling 
invoices." 

782. Despite Mr Morlidge's queries, no invoices were produced. All that Mr Roche said was that 
"records indicate that a sum of £350,000 was eventually paid". However, Mr Morlidge was supplied 
with a copy of a document signed by Mr Naden which said that the value of the assignment had 
been agreed between Northstar and Seaquest; and that it was made up of £250,000 for the 
intellectual property rights and £100,000 for the cost of tooling. But Mr Morlidge remained 
unsatisfied; and accordingly the accounts were qualified as follows:  

"However, the evidence available to us was limited as we were unable to verify the 
purchase of intellectual property at a cost of £250,000 or tooling at a cost of 
£100,000. These assets are recorded in the balance sheet at net book values of 
£150,000 and £40,000 respectively." 

783. The two last-mentioned values were written down values, after taking depreciation into 
account. This gave rise to the second query. Mr Morlidge raised the question of depreciation rates 
with Mr Fielding who, in turn, passed it on to Mr Roche. Mr Roche suggested certain rates, but Mr 
Fielding suggested others. Mr Morlidge satisfied himself that the rates proposed by Mr Fielding were 



reasonable rates; and adopted them in the accounts. The third query related to payment for legal 
expenses, which related to the proceedings brought by Ultraframe. Mr Morlidge satisfied himself that 
they were all properly deductible, on the basis that they were necessarily and reasonably incurred for 
the business of the company. The last query related to the question whether 900 shares allotted to 
Mr Fielding had been paid for. Mr Morlidge thought that the shares should have been paid for at the 
time when they were allotted; but could find no evidence that they had been. He discussed this with 
Mr Fielding's solicitor. They agreed that it would not be right to show the shares as having been paid 
for when they had not been; and that it would not be right to make a retrospective adjustment in the 
accounts (e.g. by transferring £900 from Mr Fielding's loan account). The solution that they arrived at 
was to put a note in the accounts as follows:  

"During the period 1000 shares were issued at par. The total consideration of £1000 
was unpaid at the period end, and, of this total, £900 has subsequently been paid to 
the company. There is a legal dispute over ownership of 98 shares held in the 
company's records in the name of A. Clayton." 

784. In the course of the audit Mr Morlidge expressed concern, at a meeting on 29 September 
1999, that Mr Fielding might be regarded as a shadow director of Seaquest. Mr Fielding does not 
recall that Mr Morlidge actually used the phrase "shadow director". But he does recall having told Mr 
Morlidge that he expected that he would soon "officially" become a director of Seaquest. Mr Fielding 
was in fact "officially" appointed as a director of Seaquest on 29 October 1999. Since Mr Fielding's 
solicitors wrote a letter on 30 September (the day after the meeting) saying that in view of Mr 
Fielding's "closer interest" in Seaquest he considered that it was appropriate that he should become 
a director of it, it seems very likely that Mr Morlidge did express his concern at the meeting.  

785. Apart from the qualification relating to the cost of the intellectual property rights and tooling, 
Mr Morlidge said that the accounts represented a true and fair view of Seaquest's financial state. 
The accounts were signed off by Mr Naden on 17 November 1999. Mr Naden does not appear to 
have played any other part in the audit of Seaquest's accounts. All the queries were dealt with by Mr 
Fielding or Mr Roche.  

786. The audit of Seaquest's accounts also produced two highly significant questions and 
answers relating to the ownership of the share capital. According to Mr Morlidge's note the answers 
to the questions were given either by Mr Hindley or by Mr Fielding himself. The questions and 
answers were:  

"What is the precise nature of the dispute over share ownership Davis "owned" Seaquest. No such thing!! 
Clayton in Trust for Davis 

Shareholdings – dispute over 98 shares held by A Clayton – 
Gary J Fielding thinks they are his! 

A. Clayton was Trustee but GJF has 
acquired the rights" 

787. These questions and answers date from November 1999, some three months before the 
decision of HH Judge Behrens on the question of share ownership. Mr Fielding could not recall 
having given this information to Mr Morlidge. However, Mr Hindley was sure that he did not; and he 
said that he was unaware of the information contained in those answers before seeing the document 
in the course of giving his evidence. I find that the information was given to Mr Morlidge by Mr 
Fielding.  

The loan agreement  

788. Seaquest's directors met on 18 November 1999 to consider (among other things) the draft 
loan agreement. The minutes record that an on demand loan of £330,000-odd was to be split into a 
term loan of £250,000 and an on demand loan of £80,360. The directors resolved that entry into the 
loan agreement was in the best interests of the company. Seaquest took separate legal advice from 
Hill Dickinson about entry into the loan agreement.  

789. The loan agreement was completed on 19 December 1999. Mr Naden signed it on behalf of 
Seaquest; and Mr Fielding signed on his own behalf. The agreement divided the loan into two parts: 



the A facility (£250,000) and the B facility (£80,360). By clause 2.1 of the agreement Seaquest 
acknowledged that it was indebted to Mr Fielding in the sum of £330,360 (the aggregate of the A 
facility and the B facility). Clause 4 said that the A facility was repayable on 1 July 2000; and clause 
5 said that the B facility was payable on demand. Interest on both accrued in the meantime; but was 
not actually payable until 1 July 2000.  

HAS THE CONSPIRACY BEEN PROVED?  

What makes a successful conspiracy?  

790. A really successful conspiracy would, I think, satisfy a number of conditions:  

i) The number of conspirators would be as few as possible; 

ii) Each conspirator would be able to rely on the others to abide by the conspiracy; 

iii) Each conspirator would keep the conspiracy secret during its execution (and preferably 
afterwards); 

iv) The conspiracy would keep as close to the truth as possible; 

v) If documents or records had to be falsified or fabricated, they would be as few as 
possible; 

vi) The conspiracy would have a real purpose which could not otherwise be achieved; 

vii) It would be internally consistent; and 

viii) It would avoid unnecessary complications. 

791. Of course it may be that if a conspiracy fails to meet these criteria that is due to the 
ineptitude of the conspirators.  

The conspirators  

792. Ultraframe's case is that the active conspirators were Mr Fielding, Mr Birkett, Mr Naden, Mr 
Roche, Mr Cooper and Mr Whitelock. They say that although Mr Read was not an active conspirator, 
he turned a blind eye to it. They say that Mrs Fielding and her son, Ashley Walsh, have dishonestly 
supported the false story, out of misplaced loyalty to Mr Fielding.  

Mr Fielding's credibility 

793. Mr Fielding is not a stickler for the truth. He is prepared to conceal and to mislead. It is not 
necessary to enumerate all the examples, but the more telling ones were these:  

i) At some stage (probably in June 1996) Mr Fielding prepared a handwritten memorandum 
setting out for the benefit of his accountant how the purchase of Burnden Works had been 
financed. The memorandum showed that of the £350,000 necessary to pay for the building, 
£195,000 had come from the partnership, £90,000 had come from "private funds" and 
£34,000 had been a loan from Con Cunningham. Mr Fielding's evidence was that he had not 
borrowed anything from Mr Cunningham and that his memorandum had been designed to 
conceal the truth from his accountant. Only two conclusions are possible. Either Mr 
Fielding's evidence was untruthful, or he was willing to lie to his accountant. 

ii) On 25 April 1997 he wrote to Mr Howarth offering to lend him £10,500. The terms of the 
letter are quite clear. They state unequivocally that Mr Fielding proposed to borrow the 
money from the Bank with which to make the loan; and the terms on which he was prepared 
to lend to Mr Howarth included the payment by Mr Howarth to Mr Fielding of "an 



arrangement fee of £250.00 which represents the cost I will incur in bank fees". Mr Fielding's 
evidence was that he did not intend to borrow any money from the bank; and that the terms 
of his letter were no more than a justification for charging interest on the loan to Mr Howarth. 
There are again only two possible conclusions I can draw. Either Mr Fielding's evidence was 
untruthful, or he was willing to make fraudulent representations to Mr Howarth. 

iii) In response to Hammond Suddards' letter of 3 July 1998 Mr Fielding, writing on behalf of 
Dearward, disclaimed any knowledge of Mr Davies; and denied having had any contractual 
dealings with Northstar. This statement was untrue, although Mr Fielding attempted to 
explain it by an ingenious piece of "doublethink". 

iv) On about 22 December 1998 Mr Fielding prepared a chronology of events for the 
purpose of instructing his solicitors and counsel. The chronology deliberately omitted any 
mention of his dealings with Mr Davies after the end of 1997. Thus it came about that 
affidavits and witness statements were drafted for Mr Fielding which were misleading, and 
which Mr Fielding knowingly signed. 

v) Mr Fielding also concealed from his solicitors the circumstances in which the stock 
transfers came to be signed; and acquiesced in their giving false information to the trustee. 

vi) In December 1998 Mr Fielding told his solicitors that he had made investments and 
incurred liabilities in relation to Northstar which exceeded £1 million. As Mr Fielding 
accepted, this was untrue. 

Standing in the shadows 

794. Mr Fielding has also concealed his involvement in some of his business affairs. For example:  

i) When he made the successful tender for the goods of Kesterwood which he had distrained 
on as landlord, he did so not in his own name but in the name of "Planet Heating"; 

ii) When he caused Kesterwood Extrusions and Kesterwood Plastic processors to be 
incorporated, the shares were issued to two family members (not bearing the surname 
"Fielding") as his nominees; 

iii) In March 2000 Mr Mick Howarth was appointed as a director of BCP. But it is clear that 
he was no more than a front for Mr Fielding. 

Mr Birkett's credibility 

795. Mr Birkett is a self-confessed forger, thief and liar. A number of the witnesses had suspicions 
about Mr Birkett's role in extracting money from Northstar; and about his control over cash. His 
evidence about the provenance and quality of documents in his plastic wallet was, at times, 
demonstrably untrue. His account of the first cover story dealing with payments to Mr Davies via 
Bespoke Windows varied considerably as between his various accounts. So, too, did his account of 
how the conspiracy to move the shares to Mr Fielding came to be hatched and put into operation. At 
the time of his suspension from Northstar he evinced extreme animosity towards Mr Fielding; and 
the circumstances surrounding the arson attack on Burnden Works are decidedly suspicious. He is 
also entitled to be paid £25,000 under his "consultancy agreement" with Ultraframe. I approach his 
evidence with considerable caution.  

Mr Roche 

796. Mr Roche is not a lawyer. However, as I have already said, Mr Roche was perceived as the 
"legal department" of Northstar. He was also perceived as fulfilling a similar role on behalf of Mr 
Fielding. Mr Gray said that he "worked on a lot of legal matters" for Mr Fielding; and Mr Shaw said 
he believed Mr Roche to be "a Burnden Group legal adviser". Ultraframe say that Mr Roche drafted 
some legal documents, such as assignments of intellectual property rights in 2000; and that in so 
doing he worked from a template or precedent originally prepared by a qualified lawyer. However, Mr 



Roche said that the assignments had been drafted for him by solicitors and e-mailed to him; and that 
all he had done was to add his trading name (Helix Agencies) to the front cover.  

797. Mr Fielding also said that Mr Roche was very good at digging up information. It was Mr 
Roche who travelled to Spain in 2001 to take a witness statement from Mr Davies. However, Mr 
Fielding said that this was not done at his instigation; but at the request of Burnden's solicitors, at a 
time when he and Burnden were separately represented.  

798. I also take into account Mr Roche's previous conviction; although I consider that Mr Roche is 
thoroughly ashamed of the circumstances that led to it.  

Unnecessary conspirators? 

799. Neither the Northstar Supply Agreement nor the Seaquest Supply Agreement was a 
document that required to be witnessed. Yet each of them was. The Northstar Supply Agreement 
was witnessed by Mr Whitelock and Ms Atherton; and the Seaquest Supply Agreement was 
witnessed by Ms Atherton. Moreover Ms Atherton typed the Seaquest Supply Agreement but not the 
Northstar Supply Agreement. To involve these people as witnesses was, therefore, unnecessary.  

800. It is, I think, common ground that the Northstar Supply Agreement was typed by Mr Walsh. 
What is in dispute is when he typed it. Mr Fielding had access to typing facilities both at Burnden 
Works and on an ad hoc basis at ABB in Telford. On the face of it, it seems unnecessary, therefore, 
to involve a teenager in the conspiracy.  

801. The share sale agreement between Mr Fielding and Mr Clayton was, likewise, a document 
that did not require to be witnessed. Yet it was witnessed by Mr Bennett. Here, too, the conspiracy 
involved an unnecessary conspirator.  

Secrecy  

802. Mr Ivison's evidence about the pub meeting in Marsden, if true, is that Mr Fielding and Mr 
Clayton, who had never met before, had a conversation in a pub about transferring and backdating 
shares without attempting to conceal their conversation or keep it secret. They had their 
conversation in earshot of Mr Ivison.  

803. Mr Birkett said that he had removed the plastic wallet containing forged documents from 
Groby Road in March 1999. He had a meeting with Mr Fielding (and others) in June 1999. At the 
meeting Mr Birkett revealed that he had documents that might be relevant to the litigation then in 
progress. He did not, however, say what they were (with the exception of a declaration of trust 
alleged to have been signed by Mr Naden); and he did not suggest that Mr Fielding knew that the 
documents in question were the alleged forgeries. On the contrary, the only document mentioned 
was the declaration of trust; which (if it existed) would have been genuine and would, or might, have 
undermined Mr Fielding's claim to have bought the shares. Mr Fielding told him to disclose the 
documents. On the face of it this is not the behaviour of a dishonest conspirator.  

804. One telling piece of evidence was given by Mr Bennett. Mr Bennett's evidence was that Mr 
Naden and Mr Clayton spoke freely for several months both in his presence and that of others, about 
having "missed the deadline" for the share transfers. Again, that is not the behaviour one would 
expect from a conspirator.  

Missing documents  

Receipts for loans 

805. It is a striking feature of the case that neither Mr Fielding nor Mr Clayton has been able to 
produce a receipt for any loan. This omission is extremely puzzling. On the one hand, if the loans 
had been genuine and innocent loans, one would have expected some written receipt to have been 
sought and provided. Mr Clayton explains the absence of any documentation by saying that he did 
obtain a receipt but that he destroyed it once his loan had been repaid. Mr Fielding had no similar 



explanation. On the other hand, if the conspirators were engaged in the wholesale fabrication of 
documents and falsification of the computerised accounts, it would have been far more obvious to 
have fabricated receipts for loans than the apparently inconsequential correspondence and internal 
memos that Ultraframe say were fabricated.  

806. Mr Hochhauser's response is twofold. First, he says, the lack of a receipt means that the 
conspirators are not tied down to precise dates of payment; or precise amounts of payment. Second, 
he says, Mr Fielding did in fact manufacture a receipt, in the shape of his letter to Mr Naden of 17 
March 1998 confirming that the capital injection of £80,000 was in place. There is a tension between 
these two responses. In any event, the conspirators had the financial records of Northstar available 
to them (including Ms Patey's cashbook); so they could have manufactured receipts corresponding 
to the cash book entries.  

Diary annotations 

807. Mr Fielding disclosed his diaries for the years 1997, 1998 and 1999. He used his diaries not 
only to record appointments prospectively, but also to record, retrospectively, what he had done. 
Typically he would go over his diary at the end of the week and record information about meetings 
that had taken place or expenses incurred during that week. Mr Fielding said that although this was 
not invariable, his diaries were 95 per cent accurate. However, there were surprising omissions in 
the diary entries. These omissions are, in a sense, equivocal. If the diary has been retrospectively 
falsified, one would have expected the falsification to have been carried out more thoroughly. On the 
other hand, if the diary has not been retrospectively falsified, the omissions to some extent either 
undermine Mr Fielding's case; or undermine his evidence about the accuracy of his diary.  

Unnecessary complications: Occam's razor  

The two supply agreements 

808. The Northstar supply agreement and the Seaquest supply agreement have clearly been 
word processed on two different machines. As I have said the "£" in the Northstar supply agreement 
has been manually inserted. Why? If the two documents had been fabricated as part of one overall 
conspiracy, one would have expected that both documents would have been created at the same 
time and; given the similarity of their terms, processed on the same machine. Moreover, one would 
have expected that if the conspirators went to the trouble of fabricating the Northstar supply 
agreement they would have done so on a word processor that worked properly.  

The missing share certificates 

809. If the point of the conspiracy was to demonstrate that Mr Fielding had acquired control of 
Northstar and Seaquest through acquiring the shares in both companies from Mr Clayton, what 
would have been the point of manufacturing an elaborate story, complete with chasing letters, about 
Mr Clayton's having lost the share certificates? Would it not have been simpler to have fabricated the 
agreement to transfer the shares; and then simply to have executed back-dated share transfers? 
The fabrication of the correspondence between Mr Fielding and Mr Clayton seems a wholly 
unnecessary complication. Ultraframe say that the story was necessary because by July 1998 the 
share certificates (in Mr Clayton's name) had already been delivered up to the trustee as a result of 
HH Judge Behrens' order. Since the story came into existence after that date, Mr Fielding's non-
receipt of the share certificates had to be explained. This had to be done by pretending that Mr 
Clayton had mislaid them. But even so, the simpler course would have been to execute backdated 
stock transfer forms, accompanied by an indemnity from Mr Clayton in respect of the missing share 
certificates, without the added complication of the chasing letters.  

What was the point of the conspiracy?  

The conspiracy hypothesis 



810. The conspiracy hypothesis is that the conspiracy was hatched in November 1998. The 
Particulars of Claim allege that the challenged documents were fabricated after 19 November. Let us 
take stock of what the conspirators indisputably knew by that date:  

i) They knew that Mr Davies had been adjudicated bankrupt in December 1997; 

ii) They knew that the trustees were claiming beneficial ownership of shares in both 
Northstar and Seaquest; 

iii) They knew that the shares in Northstar were registered in the name of Mr Clayton (and 
had been since 1 April 1998) and that the shares in Seaquest were also registered in his 
name (and had been since 13 January 1998); 

iv) They knew that the share certificates relating to both parcels of shares had been 
delivered to the trustees; 

v) They knew that no transfer of shares to Mr Fielding had been executed; 

vi) They knew that the Northstar debenture and the Seaquest debenture had been granted 
to Mr Fielding. 

811. It is not clear whether they knew (or had been advised) that the trustees' claim related back 
to the date of Mr Davies' bankruptcy.  

The Northstar and Seaquest supply agreements 

812. It is striking that the fabrication of the Northstar supply agreement seems to be entirely 
pointless. It contained a right of pre-emption over Mr Naden's shares in Northstar; but that right of 
pre-emption has never been relied on. Mr Fielding's case is that he made an offer to buy Mr Naden's 
shares as an entirely independent offer; and that an entirely independent agreement was made in 
consequence of it. It contained a charge (of sorts) over Northstar's intellectual property rights; but by 
November 1998 the conspirators would have known that Northstar's intellectual property rights had 
long since been assigned to Seaquest. Moreover, Mr Fielding's case is not that he (or the Burnden 
Group) has acquired the intellectual property rights themselves through the mechanism of the 
security; but that they are licensed to exploit them. To the extent that Mr Fielding claims to have 
been entitled to acquire Northstar's assets, his claim is made on the basis of the Northstar 
debenture; not the Northstar supply agreement.  

813. Precisely the same points apply to the Seaquest supply agreement. The fabrication of that 
agreement also seems pointless.  

The date of the share sale agreement 

814. According to Mr Birkett the share transfer agreement was backdated to 5 May 1998 in an 
attempt to defeat the assertions of Mr Davies' trustees. But Mr Davies had been adjudicated 
bankrupt in December 1997. If the point of the conspiracy had been to remove control of the 
companies from the hands of the trustees, by means of a fabricated share transfer, why choose 5 
May 1998 as the date of a fictitious agreement? This date can only make sense if it was chosen at a 
time when the parties to the agreement did not know that Mr Davies had been adjudicated bankrupt. 
In his affidavit Mr Birkett went on to say that he had been told by Mr Roche that the agreement had 
to predate the injunction restraining dealing in the shares (granted on 12 November 1998) and also 
"the bankruptcy proceedings which started on 15 June 1998" and that this explained the choice of 5 
May. Legally, this was plainly wrong, since the trustees' title accrued at the date of Mr Davies' 
adjudication.  

815. It is true that Mr Clayton had been registered as the principal shareholder in Northstar in 
April 1998; so any agreement involving him could not be backdated beyond April. But if the real 
intention had been to defeat the trustees' claim, any fictitious agreement would have to have pre-
dated the bankruptcy. According to the documents he had been registered as the principal 



shareholder in Seaquest since 13 January 1998, which also post-dated Mr Davies' bankruptcy. 
Indeed, since Seaquest was not incorporated until after Mr Davies' bankruptcy, it would not have 
been possible to fabricate an agreement that would have defeated the trustees' claim. Mr Birkett's 
explanation of the motivation behind the backdating of the share sale agreement is not, on the face 
of it, a cogent one.  

The agreement to buy Mr Naden's shares 

816. The same point applies to the agreement between Mr Fielding and Mr Naden under which 
Mr Fielding was to acquire Mr Naden's shares. This is said to have come into existence in January 
1998; after Mr Davies' adjudication. So if it is genuine, it could not have defeated the trustees' title. If, 
therefore, the conspirators had wished to defeat the trustees' title, surely they would have fabricated 
an agreement which pre-dated the bankruptcy.  

817. In addition, it has never been suggested that the agreement between Mr Fielding and Mr 
Naden was the exercise by Mr Fielding of the right of pre-emption apparently conferred by the 
Northstar supply agreement. What, then, was the point of fabricating that right?  

818. In addition the date of the agreement pre-dates the acquisition of Seaquest. So if the 
agreement is fabricated, the conspirators then had to fabricate an additional part of the story to 
explain how it came about that Mr Fielding acquired both the shares in Northstar and Seaquest. If 
part of the object of the conspiracy was to transfer control of Seaquest to Mr Fielding, surely the 
fabricated agreement would have been dated after the existence of Seaquest was known to the 
conspirators. But if that had been done, the fabricated agreement runs into the problems of timing 
that I have already outlined.  

The possibilities  

819. There are, in my judgment, a number of possible explanations for these puzzles:  

i) The story was evolving and did not reach its final form until some time after the plot was 
initially hatched, as Ultraframe allege;  

ii) There was a single conspiracy, but it was not as wide ranging as Ultraframe claim; 

iii) There were two conspiracies, one relating to the concealment of Mr Davies' interest in 
Northstar and Seaquest and the transfer of the shares; and the other relating to the 
allegations that Mr Fielding had lent money to the companies and had been validly granted 
debentures over them; 

iv) The conspirators were inept, and had not thought through the consequences flowing from 
the fabricated documents; 

v) There was no conspiracy; and all the challenged documents are genuine. 

820. In view of the matters I have mentioned, the weight of the evidence needed to prove the 
alleged conspiracy must be heavy. It will be necessary to examine closely the evidence on the main 
disputed issues of fact in order to decide which, if any, of these explanations is correct. To that task I 
now turn.  

Did Mr Naden believe that he owed the shares benefi cially?  

Relevance of the question 

821. HH Judge Behrens has decided that Mr Naden held the shares in Northstar on trust for Mr 
Davies. The question now posed is: did Mr Naden know that? If Mr Naden did not believe that he 
was the beneficial owner of the shares in Northstar but believed that he held them on trust for Mr 



Davies, it is a pointer towards two conclusions: first, that the Northstar supply agreement is a 
fabrication; and second that the agreement to buy Mr Naden's shares is also a fabrication.  

Northstar shares 

822. As I have said, Mr Naden's evidence was that he believed, in the summer of 1997, that Mr 
Davies had given him the company, because he was no longer interested in fabrication. The basis of 
his belief was a conversation with Mr Davies himself. This evidence has not, of course, been tested 
by cross-examination. The rationale for this gift is implausible. First, from what I have heard of Mr 
Davies, a gift of this kind would, in my judgment, have been out of character. It is more likely that the 
registration of the shares in Mr Naden's name, a year earlier, was part of a pattern of Mr Davies' 
behaviour to find nominees for himself. Second, at the time when Mr Naden says that Mr Davies 
made the gift, Northstar was not simply a fabrication business. It also sold components; and 
collected commission on sales of the Quickfit system. Third, a gift is not consistent with Mr Davies' 
saying that he would continue to support the company. Why should he if he no longer owned it? 
Fourth, in January 1998 Northstar assigned its intellectual property rights to Seaquest. At the date of 
the assignment, the consideration for the transfer had not been agreed. If Mr Naden was the 
beneficial owner of the shares in Northstar, and if he believed that Northstar owned the intellectual 
property rights, then, in economic terms, he was the owner of the intellectual property rights. Yet his 
evidence is that he simply went along with Mr Birkett's proposal for the assignment.  

823. The circumstantial evidence also points towards the conclusion that Mr Naden knew that he 
held the shares in Northstar as Mr Davies' nominee. Although no completed declaration of trust has 
been found, it is clear that Mr Vibrans prepared a draft declaration. The stock transfer form itself 
records that the transfer of shares is from one nominee to another. Mr Davies continued to behave, 
at least throughout 1997, as the owner of the company. Mr Naden took no interest in any part of the 
company's activities, with the exception of roof fabrication, at any time during 1997. Apart from the 
Northstar supply agreement, which is in dispute, Mr Naden played no part in any negotiations on the 
company's behalf. In addition Mr Naden says that his discovery that he was the shareholder was the 
result of Mr Clarke telling him that he was being made a fool of. If Mr Naden was the beneficial 
owner of Northstar, that comment is puzzling. But if he was holding the shares as Mr Davies' 
nominee, the comment is readily intelligible.  

824. I conclude that Mr Naden knew that he held the shares in Northstar as nominee for Mr 
Davies.  

The Seaquest shares 

825. Mr Naden never did hold any shares in Seaquest. They were allotted to Mr Clayton; and Mr 
Naden signed the share certificate himself. Although the share certificate bears the date 13 January, 
it is common ground that it was not issued until later; probably towards the end of that month. The 
Seaquest supply agreement was signed on 21 January. In the light of the evidence, it is not possible 
to conclude that Mr Naden knew, on the basis of the share certificate alone, that, at the date of the 
Seaquest supply agreement, he was not intended to hold any shares in Seaquest.  

826. Mr Naden's evidence is that he was told by Mr Birkett that the shareholdings in Seaquest 
were to be the same as those in Northstar. If that is right, then on the basis of my finding about the 
Northstar shares, Mr Naden would have appreciated that he was also to hold any shares in 
Seaquest as Mr Davies' nominee. Moreover, since the purpose of the incorporation of Seaquest was 
to protect "the system"; and Seaquest had nothing to do with the actual fabrication of roofs, Mr 
Naden could not have thought that Mr Davies intended him to own that company beneficially. In 
addition, there is no evidence of any protest by Mr Naden later in January when he signed the share 
certificate allotting the shares in Seaquest to Mr Clayton. If he thought that they were to belong to 
him beneficially, the silence is surprising.  

827. I conclude that Mr Naden did not believe that he was to be the beneficial owner of any 
shares in Seaquest.  

Did Mr Fielding pay for new tooling or new machines ? 



Relevance of the question 

828. Ultraframe's case is that the Northstar supply agreement is a fabrication; and that it was 
never genuinely implemented. It will be recalled that the recitals to the Northstar supply agreement 
envisaged that Mr Fielding would make an investment of £500,000 for new extrusion lines; and 
£250,000 for new extrusion tooling. This was to be in place by April 1998. Did this happen? If it did 
not, it would tend to suggest that the supply agreement with Northstar was a fabrication. Mr 
Fielding's case is that Kesterwood and/or Kesterwood Extrusions paid for tooling and machinery; 
and that Kesterwood Extrusions invoiced Delta Construction (which for this purpose can be equated 
with Mr Fielding himself) for the cost of buying and developing the tools.  

The Burnden Defendants' original case 

829. I have already mentioned that in their letter of 4 December 1998 Addleshaw Booth & Co said 
that Mr Fielding had invested £1 million in Northstar and Seaquest. That figure was false to Mr 
Fielding's knowledge; and had been inserted in order to induce the trustees to meet him. In 
paragraph 20 of his witness statement of 22 January 2000 Mr Fielding said:  

"By January 1998 I had incurred a contingent liability of approximately £500,000.00 
pursuant to the June 1997 contract by guaranteeing the financing of extrusion 
equipment. I had further funded the purchase and development of tooling by 
Kesterwood and Kesterwood Extrusions at a cost in the region of £200,000.00. If 
Northstar had failed at that time, then at the very least, the £200,000.00 was likely to 
be lost." (Emphasis added) 

830. On a fair reading of this statement, Mr Fielding was plainly saying that he had actually spent 
£200,000 on the purchase and development of tooling. Otherwise the statement that the £200,000 
was likely to be lost makes no real sense. However, before verifying this statement in the witness 
box, Mr Fielding made an important change to it. Following the change, this paragraph read:  

"By January 1998 I had incurred a contingent liability of approximately £500,000.00 
pursuant to the June 1997 contract by guaranteeing the financing of extrusion 
equipment. I had further committed to funding the purchase and development of 
tooling by Kesterwood and Kesterwood Extrusions at a cost in the region of 
£200,000.00. If Northstar had failed at that time, then at the very least, the 
£200,000.00 was likely to be lost." (Emphasis added) 

831. The second and third quoted sentences do not, to my mind, sit well together. If Mr Fielding 
had only committed to fund £200,000, but had not yet spent it, how would Northstar's failure cause 
him to lose £200,000? Nor did the second sentence sit well with Mr Snowden's submission that the 
Northstar supply agreement was not really any sort of legally enforceable commitment on Mr 
Fielding's part at all.  

832. Mr Cooper and Mr Shaw also made statements in which they said that Kesterwood had 
replaced all the Northstar tooling. They too made changes to their statements before verifying them; 
to the effect that Kesterwood had replaced or refurbished those tools. Refurbishment is a very 
different concept from replacement.  

Kesterwood's accounts 

833. Kesterwood's audited accounts show that in the year to 31 March 1997 there was 
expenditure of £322,499 on additions to fixed assets. It seems probable that this expenditure was 
expenditure on machinery, although none of the witnesses could really explain what the figure 
represented. The depreciation policy was to write down plant and machinery at 10 per cent per 
annum on the reducing balance. However, by 31 October 1997 Kesterwood went into liquidation. 
The statement of affairs showed plant and equipment with a book value of £468,694, which appears 
to be six months' depreciation on the amount shown in the previous set of audited accounts. This 
does not show the acquisition of any new equipment between March and October 1997. The 
realisable value of that plant and equipment was estimated at nil. That does not suggest that any of 



the plant was new. Of the total book value of £468,000, £124,978 was subject to finance 
agreements.  

834. Kesterwood's accounts do not, therefore, support the conclusion that it acquired new 
machinery between 31 March 1997 and 31 October 1997. Mr Fielding agreed that Kesterwood did 
not spend any money on plant and machinery after 30 June 1997. There is no record of any invoice 
for tooling from a tool manufacturer addressed to Kesterwood, Kesterwood Extrusions or Mr Fielding 
personally. The absence of these documents is suggestive of the conclusion that none of them paid 
for tooling, although it must be accepted that, because of Kesterwood's liquidation, its records are 
incomplete. There are, however, entries in Kesterwood's purchase ledger.  

Kesterwood's purchase ledger 

835. Kesterwood's accounting records were made available during the course of the trial; and Mr 
Hall examined them. Between January and June 1998 Kesterwood paid about £35,000 in invoices 
rendered by Harris Extrusion Tools. Of that total, about £9,400 related to tooling for a customer 
called Scholes Windows. The remaining £24,500 is not specifically attributed in the accounting 
records, with the exception of one payment of £2,420.50 spent on a ridge cap tool.  

836. It must be recalled, however, that when Mr Fielding distrained for rent on Kesterwood, the 
bailiff seized a number of dies and formers. About half of these belonged to customers (including the 
Northstar dies) and about half belonged to Kesterwood itself. It is, therefore, likely that some if not all 
of the unattributed expenditure in the purchase ledger was made on tools that Kesterwood already 
owned. Beyond that, I cannot make any reliable inferences on the basis of these accounting records.  

Invoices addressed to Delta Construction 

837. There are a number of invoices, bearing dates in the summer and early autumn of 1998, 
from Kesterwood Extrusions Ltd to Delta Construction Service Ltd. Each invoice is described as an 
invoice for the supply and development of tools, which are then specified by their code letters. 
Ultraframe's case is that those invoices are bogus. Mr Fielding accepts that the charges raised 
against Delta Construction Services Ltd by those invoices are "astronomical". They amount, in total 
to approximately £195,000, excluding VAT. The genesis of these invoices was a discussion that Mr 
Fielding had with Mr Sheffield in the summer of 1998 which he described as follows:  

"So, in August 1998 and September 1998, I allowed Kesterwood Extrusions to 
invoice me significant costs to improve their balance sheet position and cash 
position and then the costs were attributed to the roof system." 

838. This description does not inspire confidence in the accuracy of the invoices. The invoices all 
describe the nature of the services as the "supply and development" of certain tools. Mr Fielding 
accepted that, in most if not all cases, the reference to the "supply" of a tool was erroneous. The 
"development" to which the invoices referred, according to Mr Fielding's explanation was not merely 
the cost of commissioning the tool, but also included the cost of shop floor time in getting the tool to 
work and also the scrap that the tool produced, throughout the working life of the tool. Mr Sheffield 
said that he and Mr Jones, with Mr Fielding's agreement, decided to raise the invoices to Delta 
Construction. However, he said that although Mr Fielding had agreed that invoices could be raised, 
he had not agreed the amount of the invoices in advance; and that it was quite a surprise when he 
saw the figures. With one possible exception, no money actually changed hands as a result of these 
invoices. They were dealt with by set-off against Mr Fielding's loan account with Kesterwood 
Extrusions. I cannot place any weight at all on these inflated invoices. Mr Fielding's continued 
reliance on them to support his case on the Northstar supply agreement was, in my judgment, 
damaging to his credibility.  

839. Mr Fielding was constrained to accept that at least two of the tools were paid for wholly by 
Northstar. One of these was a tool for the gutter. Mr Fielding's explanation was that the gutter was a 
project that Northstar wanted to develop independently, because it wanted to sell the gutter direct 
into builders' merchants. However, since the gutter was also designed to be part of the conservatory 
roof system, this explanation did not carry conviction. The second tool was an eaves closure. Mr 
Fielding said that the invoice from Harris Extrusion Tools (which he accepted had been sent to and 



paid by Northstar) had been sent to Northstar by mistake, and should have been invoiced to 
Kesterwood. This explanation, too, did not carry conviction.  

Northstar's purchase ledger 

840. Northstar's purchase ledger also records payments having been made to Harris Extrusion 
Tools after June 1997. This would have been unnecessary if the Northstar supply agreement had 
been made.  

Contemporaneous correspondence relating to tooling 

841. On 10 October 1996 Axis collected five tools from Nenplas, and acknowledged that they 
were in good condition. Three of these tools were subsequently used in the manufacture of the 
Quickfit system. The collection note recorded Nenplas' understanding that title to the tools "remains 
with Howard Davies of Quickfit". On 7 February 1997 Axis wrote to Mr Davies confirming the receipt 
of certain tools. These included the three tools that had been collected from Nenplas. They also said 
in the letter that four tools were "currently under construction" by a third party; and three tools, 
including the ridge cap tool, were "under construction" at Axis. The letter confirmed that the tools 
would "remain the property of Northstar Systems Ltd". On 17 March 1997 Axis acknowledged receipt 
from Mr Davies of a drawing approval for the ridge cover profile; and confirmed that the tool would 
be completed by 21 April.  

842. On 20 March 1997 Mr Fielding quoted die costs for sixteen tools, which included the ridge 
cover profile, that had been referred to as having been signed off three days earlier in Axis' letter. Mr 
Fielding said that the die cost was only a part of the overall cost of a tool, which also included shop 
floor time in order to make sure it worked. He said that the die cost should be roughly doubled to 
arrive at the true cost of the tool. The form of the quotation does not indicate that Mr Fielding was to 
meet the cost of the tool. On the contrary one would infer from the form of the letter that the 
"quotation" was a price that Northstar would be expected to meet. Mr Fielding said that Northstar 
wanted these costs to see whether Kesterwood was "competitive"; but since, according to Mr 
Fielding, the die cost represented only a small part of the overall cost of the tool, I do not see how 
this explanation can be correct. On 4 June 1997 Sam Harris (of Harris Extrusion Tools) sent a 
drawing to Mr Davies. The drawing showed five tools with estimated delivery dates between 9 June 
and 14 July. Mr Harris noted on the fax that he would confirm prices with Mr Davies shortly. On 12 
June 1997 Mr Cooper sent a fax to Mr Davies in which he quoted for two top caps. The quoted price 
included both the die cost and the development cost. There is no suggestion in the fax that 
Kesterwood, still less Mr Fielding himself, would bear any of the cost of the tool. These two tools 
were the same as two of the tools for which Mr Harris had given delivery dates in his fax some eight 
days earlier. On 29 September 1997 Mr Cooper sent Mr Davies confirmation of certain prices quoted 
for tooling. Again there is no suggestion in the quotation that Kesterwood or Mr Fielding would bear 
any part of the quoted cost. On 12 January 1998 Mr Harris sent a fax to Mr Davies. He reported that 
the tooling for the gutter profile had been delivered to Kesterwood on 6 January 1998. He asked Mr 
Davies to pay half the cost within the next few days and the remainder once the tool had been 
approved. He then reported on the progress of the roof vent tool, and acknowledged that Mr Davies 
had already paid for that during the previous October. The heavy top cap tool was trialled in the 
previous week; and Mr Harris said that he would sent a statement of account to Northstar with 
details of all monies owing. There was no suggestion that any of the tooling costs would be borne by 
anyone else. On the same day Mr Harris sent a faxed statement of account to Ms Patey at Northstar.  

843. Mr Sheffield's letter to Mr Birkett of 7 September 1998, in which he referred to the recovery 
from Northstar of the cost of tooling and trialling is also inconsistent with Mr Fielding's claim to have 
paid for tooling. So, too is the minute of the meeting of 16 October 1998 in which Mr Birkett and Mr 
Naden agreed that any investment by Mr Fielding in tooling could be covered by the debenture. The 
only meeting at which it is said that Mr Fielding offered to fund tooling and development costs is that 
of 3 September 1998; but that it one of the few meetings for which there are no minutes; and Mr 
Birkett disagreed with Mr Fielding's evidence on that point.  

Documents relating to machinery 



844. The documents relating to the purchase or hire purchase of machinery after Northstar's 
appearance on the scene can be tabulated as follows:  

Date Company Machine Price (£) 

30.06.1997 Dearward ESMA 60mm 25/1 power pack 43,475 

30.06.1997 Kesterwood ESMA 30mm Jockey co- extruder 24,317 

20.08.1997 Kesterwood Extrusions* Boston 60 core extruder 57,545 

18.05.1998 Dearward ESMA 90mm 25 extruder 52,000 

2.07.1998 Dearward Maplan 20-25 Jockey extruder 12,000 

10.08.98 Dearward Maplan 90mm extruder 71,087 

845. * Deposit paid by Kesterwood, assigned to Kesterwood Extrusions 

845. However, Mr Fielding said that these costs did not include the costs of "downstream" 
equipment, such as vacuum tanks, saws, and haul-offs. He said that a full extrusion line costs in the 
region of £150,000. But there are no documents to support expenditure of that order. The co-
extrusion machine, which had been a necessary acquisition in order to manufacture co-extrusions 
for the conservatory roof system was used by Kesterwood Extrusions not only for Northstar's 
business but also for Scholes Windows' business, at least from 1988. It was not, therefore, a 
machine dedicated to servicing Northstar's business.  

Mr Read's evidence 

846. Mr Read's evidence was that by May or June 1998 Northstar's tooling was "knackered". 
When he complained to Kesterwood about the poor quality of the extrusions, he was met by the 
response that they were unable to produce better quality with such poor tooling. He could not recall 
any investment coming into the business to improve the tooling. He did not discuss new tooling with 
Mr Davies before Mr Davies went to the USA in the summer of 1998 and his perception was that 
"the money necessary to procure new tools was not available to the company". Nor, at that time, was 
there any white knight coming to the rescue. If Northstar had secured an agreement with Mr Fielding 
under which Mr Fielding had agreed to supply tooling, this evidence is very surprising. As I have 
said, Mr Read did not recall any discussion about tooling in June 1998 (as is suggested by the letter 
dated 12 June 1988); and he could not explain why prices apparently quoted for new tools in June 
1998 were still awaited in September of that year. His recollection was that tooling improved from 
September 1998. He recalled that at that time he began discussions with Mr Cooper about the 
replacement of tooling. Mr Read moved to Burnden Works in early 1999, when he became an 
employee of the Burnden Group. At that point he gave up responsibility for tooling. He was unable to 
say when new tooling was actually acquired. However, since he was in charge of tooling it seems 
unlikely that new tooling was acquired before he moved to Burnden Works.  

Mr Shaw's evidence 

847. Mr Shaw said that in order to take on systems extrusion for conservatory products it was 
necessary to have a co-extrusion machine which, in early 1997, Kesterwood did not have. As I have 
said, he said that Mr Fielding financed two new machines: a Maplan 60/30 extruder and a Boston 60 
extruder and downstream. He said that a Maplan 25 jockey was also bought. So far as tooling was 
concerned, Mr Shaw said that of the 22 tools in use in February 1998 about 12 had come from Axis. 
The remaining 10 came from Harris Extrusion Tools Ltd. These included tools for the heavy duty 
parts, which Mr Shaw said did not exist in early 1997. He thought that Northstar paid for a gutter and 
eaves beam closure; and that Kesterwood paid for the rest. He did not, however, know how the cost 
of these tools was financed. About half the tooling that had been collected from Axis had to be 
refurbished in 1997 or 1998. Refurbishment, in this sense, consists of replacing some parts of the 
tooling, usually the front plate of the die and the forming. The remaining tooling was replaced as from 
2000. Mr Shaw said that he recalled Mr Harris of Harris Extrusion Tools Ltd coming to Burnden 



Works to help develop the tools and refurbish them; and that he would arrange for a cheque to be 
drawn in Mr Harris' favour.  

848. Mr Shaw was laid off from Kesterwood Extrusions in February 1998; but he returned to work 
there on a part-time basis in July 1998. He said that during his absence there had been investment 
in new machinery consisting of two or three extrusion machines. There had also been investment in 
tooling for what he called "the second half" of the full system.  

849. Mr Shaw was prepared to accept that some of the tooling and machinery was of poor quality; 
but he did not agree that all of it was. However, he did agree that by October 1999 the tooling was at 
the end of its useful life.  

850. Toward the end of 1999 TBG acquired a high quality Austrian machine; and new tooling was 
acquired in 2000.  

Mr Cooper's evidence 

851. As I have said, Mr Cooper joined Kesterwood in the summer of 1996. When he arrived at 
Kesterwood he formed the view that the machinery was very old. His recollection was that 
Kesterwood owned some of the tools; and that Kesterwood had replaced tooling. He recalled having 
dealt with Sam Harris on ordering new tools; but he accepted that he did not know who paid for 
them. By the time he left in April 1999 he thought that all the tooling or parts of it (such as calibrators 
or formers) had been replaced. But he thought that the dies may have been saved.  

852. Mr Cooper said that when he sent prices of tools to Mr Davies, he did so simply as a matter 
of record, rather than as a way of alerting Mr Davies to the price that he would be expected to pay; 
although, to be fair, he resiled from it to some extent after Mr Hochhauser had taken him through the 
documents. I found this explanation thoroughly unconvincing; and I reject it.  

Mr Whitelock's evidence 

853. Mr Whitelock's review took place in early 1999. His conclusion about Kesterwood's tooling 
and equipment was that it was all of very poor quality; and that it needed a full time maintenance 
engineer to keep it going. Mr Shaw agreed that a full time maintenance engineer was employed. Mr 
Whitelock also said that new tools, purchased from Maplan and Sam Harris were "arriving soon". Mr 
Whitelock also said that in January 1999 information was unclear on who had paid for tooling. It did 
not matter so much as regards machinery, because that was mostly on finance. He did, however, 
say that he had been told by Mr Shaw at the time that the tools that had been collected from Axis 
"did not exist any more"; and that they had been improved by having new face plates cut and having 
had alterations made to the calibrators. He thought that some tools were owned by Northstar; but did 
not identify them tool by tool. He did not, in the course of his review, come across either the 
Northstar supply agreement or the Seaquest supply agreement.  

Mr McMahon's evidence 

854. Mr McMahon examined the tooling and equipment on joining Burnden in July 1999. His 
conclusion was that the system had been produced on the cheap; with poor quality tooling and 
makeshift design solutions. The poor quality uPVC extrusion tooling was causing problems with fit, 
function and surface finish on extruded products. The majority of the uPVC extrusion tooling was of 
such poor quality that it was only possible to run the majority of the tools by employing very 
unconventional production techniques. These included the use of rags, packaging tapes, water jets, 
and so on. However, Mr Shaw said that these were "standard tricks of the game" in wet extruding.  

855. On 19 November 1999 Mr McMahon sent a memo to Mr Fielding on the subject of new 
tooling. He reported that four extrusion tools (ogee bottom cap, transom top cap, eaves/ridge/valley 
internal cover and gutter) were already on order at an aggregate cost of £65,000-odd; and that 11 
further extrusion tools, at an aggregate cost of £144,500 were to be ordered by April 2000. The 
inference is that none of the tools then in use for producing these components had been new within 



the previous few years. His memo also indicated that injection moulding tools would need to be 
bought, in addition.  

Mr Roche's evidence 

856. Mr Roche produced a report on 24 August 1999. He reported that four tools were "in critical 
need of repair"; and that they were beyond re-chroming. The problem was most acute in relation to 
top and bottom caps and the like. He added that to replace the tooling with quality tools could take a 
year and was beyond Seaquest's capacity. There was no suggestion in the report that anyone other 
than Seaquest could be called upon to meet the cost of replacement.  

857. On 6 October 1999 Mr Roche informed Mr Fielding that:  

"Barry McMahon, the head of design, has confirmed our worst fears. The entire PVC 
tooling is at the end of its useful life." 

858. Mr Shaw agreed that this description was broadly correct.  

Conclusions 

859. Mr Hochhauser, aided by detective work on the documents carried out by Mr Ward, took Mr 
Cooper through the information relating to 22 items of tooling. These items were the tools that, 
according to Mr Shaw, were the tools in use for uPVC extrusions used in the Quickfit system in 
February 1998. Mr Cooper was the man at Kesterwood who was concerned with the procurement of 
tools; and he also worked with the shop floor operatives to get them up and running. Making all due 
allowance for the lapse of time, and the intricacies of the documentation relating to tooling, I think 
that Mr Cooper's evidence is reliable. The results of that survey can be depicted in tabular form as 
follows:  

No Component Date Made 
by 

Invoiced to Comments 

1 Top cap Before 
10.10.1996 

Nenplas [Assumed 
Northstar] 

Collected from Axis 

2 Victorian top cap Before 
10.10.1996 

Nenplas [Assumed 
Northstar] 

Collected from Axis 

3 Wall/end top cap Before 
10.10.1996 

Nenplas [Assumed 
Northstar] 

Collected from Axis 

4 Transom & Victorian 
top cap 

30.6.1997 Harris  Northstar  

5 Georgian top cap 18.12.97 Harris  Northstar Manufactured after Northstar 
supply agreement 

6 Wall/end top cap Summer1997 Harris Northstar  

7 Ogee bottom cap Spring 1997 Axis [Assumed 
Northstar] 

Collected from Axis 

8 Square bottom cap Summer 1997 Harris [Assumed 
Northstar] 

Sketched by Harris on 
14.7.97 

9 Wall/end fascia trim Summer 1997 Harris [Assumed 
Northstar] 

Sketched by Harris on 
14.7.97 

10 Ogee eaves cover Summer 1997 Harris [Assumed 
Northstar] 

 



11 External ridge cover 30.07.1996 Axis Northstar [50 per 
cent only] 

Collected from Axis 

12 Eaves beam closure Before February 
1997 

Nenplas Northstar Collected from Axis 

13 Rigid eaves beam wall 
plate closure 

Autumn 1997 Harris Northstar  

14 16mm poly end trim May 1997 Harris Northstar  

15 20mm poly end trim    No surviving documents 

16 Box gutter soffit trim    Not a part manufactured by 
Kesterwood 

17 Ogee gutter By January 1998 Harris Northstar  

18 Downpipe    May have been bought in 

19 Downpipe    May have been bought in 

20 Ogee external bay 
cover 

On order 
02.1997 

Axis [Assumed 
Northstar] 

Collected from Axis 

21 Internal bay cover On order 
02.1997 

Axis [Assumed 
Northstar] 

Collected from Axis 

22 Bolster cap Summer 1997 Harris [Assumed 
Northstar] 

Price confirmed by Harris to 
Davies 

860. Much of this is not controversial, but Mr Purvis made submissions about a number of 
individual items with which I must deal.  

861. The invoices from Harris Extrusion Tools Ltd, which span the period from May 1997 to 
January 1998, all record that the order was a verbal one from Mr Davies. There are also documents 
which show that in 1997 and early 1998 Harris Extrusion Tools Ltd chased Northstar for payment of 
invoices. The significance of these documents is twofold. First, they show that, at Northstar, Mr 
Davies was in charge of procurement of tools both before and after the date of the Northstar supply 
agreement. Second, they suggest that Northstar continued to order and pay for tools after the date of 
that agreement.  

862. In addition, on 4 June 1997 Mr Harris sent a fax to Mr Davies listing five tools and the order 
of priority in which Mr Davies wanted them to be made. The delivery dates were for days in June and 
July 1997.  

863. Items 8 and 9 (square bottom cap and wall and fascia trim). Mr Purvis accepted that two of 
the tools sketched in the fax of 4 June (items 4 and 6 in the table) were indeed paid for by Northstar. 
But he submitted that the remaining items (items 8 and 9) had not been shown to have been paid for 
by Northstar. In the sense that no invoices to Northstar have survived, this is true. However, these 
two items were sketched by Mr Harris in the same fax as the two items for which Northstar are 
agreed to have paid. In addition, there is an annotation on a drawing in Mr Davies' hand in which he 
asks Mr Harris to price item 8. On the other side of the coin, there is no invoice from Harris to 
Kesterwood, Kesterwood Extrusions, Delta Construction or Mr Fielding. Although the evidence is 
circumstantial, I am satisfied that it is more probable than not that Northstar paid for these tools; and 
I so find.  

864. Item 11(ridge cap). Although this tool was collected from Axis, it still needed work to be done 
on it. When, in February 1998, Axis threatened to wind up Northstar for non-payment of its account, 
Mr Birkett sent a letter alleging that the ridge cap tool was poorly made. This may well be right. On 2 
February 1998 Mr Harris wrote a letter apparently addressed to both Mr Sheffield and Mr Birkett 



quoting for two items of work on the ridge cap tool. The first item was for the manufacture of a 
missing section (£960 plus VAT) and the second for replacement of formers (£4,995 plus VAT). In 
addition he quoted a daily rate of £160 plus VAT for trialling. Mr Harris' quotation seems to support 
the conclusion that Axis did not make the tool properly. According to a fax that Mr Jones sent Mr 
Worsdall on 7 January 1999:  

"The ridge cap also has a history, Kesterwood uplifted this tooling from Axis and 
found the formers to be bits of scrap [metal] but we tried our best to make a silk 
purse from a pigs ear and the product has never been right. 

However, eventually decisions were made to manufacture new forming which was 
due for delivery end of December but the toolmakers premises were burgled and the 
former was stolen, this has set us back a further 2 months…"  

865. However, it is clear from Kesterwood's purchase ledger that Kesterwood did spend 
£2,420.50 on work to this tool; and there is no evidence that it recharged that expenditure to 
Northstar. I find, therefore, that Kesterwood did spend £2,420.50 on work to the ridge cap tool. Mr 
Purvis submits that this expenditure shows that Kesterwood was honouring the terms of the 
Northstar supply agreement. I am unable to draw this inference in the light of the other evidence that 
Northstar continued to pay for tools even after the Northstar supply agreement is said to have been 
made.  

866. Item 15 (20 mm polycarbonate trim). There are no surviving documents which clearly relate 
to this item. Mr Purvis invited me to infer that this tool must have been paid for by Kesterwood. Since 
there are no surviving documents relating to this item, I cannot reach any conclusion about it.  

867. Item 22 (bolster cap). This was another item that Mr Harris sketched in his fax of 4 June 
1997. For the reasons I have given in relation to items 8 and 9, I am satisfied that it is more probable 
than not that Northstar paid for it; and I so find.  

868. The evidence shows that neither Kesterwood, Kesterwood Extrusions nor Mr Fielding paid 
for tooling in the manner suggested by the Northstar supply agreement. Tooling, at least up to the 
end of 1999, was either existing tooling owned by Northstar or was commissioned and paid for by 
Northstar. The poor quality of Kesterwood's tools was evident to Mr Whitelock as early as the 
beginning of 1999. That evaluation is not consistent with any major programme of refurbishment of 
tools, let alone the supply of new ones. Kesterwood or Kesterwood Extrusions may have carried out 
minor repairs and refurbishment of some tooling; but did not provide new tools, or embark on a major 
refurbishment programme. The sole exception is the expenditure of less than £2,500 on the ridge 
cap tool. The terms of the Northstar supply agreement were not, therefore, fulfilled. This non-
fulfilment of the terms of the Northstar supply agreement is a pointer to the conclusion that it is not a 
genuine document.  

Is the Northstar supply agreement genuine?  

Relevance of the question 

869. The Northstar supply agreement is an important document. It is the apparent genesis of Mr 
Fielding's financial involvement in Northstar. Ultraframe say that it is bogus. There are a number of 
letters connected with the share purchase agreement between Mr Fielding and Mr Naden; and 
subsequently between Mr Fielding and Mr Clayton which refer to the existence of the Northstar 
supply agreement. If the Northstar supply agreement is not genuine, that will cast considerable doubt 
on the authenticity of those documents. However, even if Ultraframe are right, it does not necessarily 
follow that Mr Fielding did not make the loan that he says he did; although obviously it has a 
powerful bearing on the extent to which I can accept his evidence on the questions that are directly 
in issue in the case.  

870. I remind myself that:  



i) The Northstar supply agreement has never been relied on to justify Mr Fielding's claims in 
the litigation, and, therefore, on the face of it, it was unnecessary to fabricate it; 

ii) It was unnecessarily witnessed by Mr Whitelock and Mrs Atherton, who were therefore 
dragged into the conspiracy (if such it was); and 

iii) The appearance of the document (and its covering letter) clearly indicates that it was not 
typed by a professional typist. 

871. Mr Birkett said in the course of his cross-examination that "the share story" was set up for 
January 1998; and he agreed with Mr Snowden that there was no need to create documents going 
back to 1997. Naturally, Mr Snowden relied strongly on this answer as showing that the Northstar 
supply agreement was genuine. However, Mr Birkett repeated in re-examination that the Northstar 
supply agreement came into existence in November 1998; and that its purpose was to show that Mr 
Fielding had been involved with Northstar for a long time. It must also be recalled that it is common 
ground that a rental agreement and an employment contract were also fabricated; so the cut off date 
for fabrications may not be as clear cut as that answer suggests. I do, of course, have it in mind in 
considering the other evidence.  

872. I remind myself also that I have concluded that Mr Naden did not believe that he was the 
beneficial owner of his registered shareholding in Northstar; and also that the terms of the 
agreement relating to the supply of tooling were not fulfilled.  

The creation of the agreement: Mr Fielding's accounts 

873. Ultraframe draw attention to what they say are significant discrepancies in Mr Fielding's 
accounts of the creation of the Northstar supply agreement. This part of the attack focuses more 
closely on the covering letter of 12 June 1997 under cover of which Mr Fielding sent Mr Naden the 
draft supply agreement.  

i) In an affidavit sworn on 8 January 1999, Mr Fielding said that he called into Northstar's 
premises on Tuesday 10 June 1997 and invited Mr Naden to come to Burnden Works in 
order to look at the operation and to sign up the proposed contract. Mr Naden asked for a 
copy of the proposed contract before coming over to the Works, which Mr Fielding sent him 
under cover of his letter of 12 June 1997. Mr Naden then attended Burnden Works on 20 
June 1997 and signed the agreement. This account suggests that the letter of 12 June was 
written some time between 10 June and 12 June at Mr Naden's prompting. 

ii) In his witness statement of 22 January 2000 Mr Fielding said that the letter of 12 June 
1997 to Mr Naden and the supply agreement were typed by his stepson Ashley Walsh on a 
computer at his home in June 1997. Mr Walsh was studying for his GCSE's at the time so he 
would have been fifteen or sixteen years old. Mr Fielding had drafted the letter and 
document by hand on a Sunday morning and, since he planned to be out of the office the 
following week, he asked Mr Walsh to type them up for him, which he did. Mr Fielding wrote 
out the documents on the Sunday morning, and they were typed by Mr Walsh either later 
that day or early the following week. Mr Fielding delivered the letter and contract to Mr 
Naden a few days later on 12 June 1997. Sunday was 8 June. But the letter twice refers to a 
meeting on 10 June; so it is unlikely to have been typed up before the meeting. According to 
this account, Mr Fielding "delivered" the letter and draft contract to Mr Naden, rather than 
posting it. 

iii) In his witness statement of 31 August 2004 (prepared for the trial of the action), Mr 
Fielding says that he was working at home over the weekend of 7 and 8 June. He was not 
planning to be at Burnden Works that week, because of pressure of other work. It was his 
intention to call in at Northstar on Thursday 12 June with a draft agreement. He therefore 
had to arrange for the letter and draft agreement to be typed. Mr Walsh was around that 
weekend and Mr Fielding asked him to type the documents. Mr Fielding prepared a 
handwritten draft. He dated the draft 12 June because that was the date on which he 
expected to call in at Northstar. Mr Walsh typed up the letter and the agreement on his home 
computer, and printed them out. However, Mr Fielding did not ask him to save the 



documents, and they were not saved. Mr Fielding then says that some of his anticipated 
work was cancelled during the following week, so that he was able to drop into Northstar, 
without an appointment, on 10 June. He did not have the letter or the draft agreement with 
him. He and Mr Naden briefly discussed the supply agreement; and Mr Naden asked Mr 
Fielding to send him a copy. On his return home Mr Fielding thought that the original letter 
that Mr Walsh had typed needed to be changed to refer to the unscheduled meeting; so he 
added "an extra sentence" to refer to it. Mr Walsh then retyped it. Mr Fielding posted the 
letter and the draft on 12 June. This account therefore suggests that the letter was typed 
twice: once over the weekend of 7 and 8 June; and once again between 10 and 12 June. 
The letter and draft contract were posted, rather than delivered, to Mr Naden. Mr Fielding 
does not, in this account, explain why the letter was dated 12 June. 

iv) Mr Walsh's evidence was that the letter and draft contract were typed on an old home 
computer which was replaced at Christmas 1997. He is able to identify the computer, 
because the "£" key did not work, and the "£" had to be written in by hand. Typing the letter 
and draft contract was the only typing task that Mr Fielding had ever given him, so he 
remembers it. He typed it first at a weekend; probably on a Sunday. He had a handwritten 
draft, which bore a date in the top right hand corner. He printed out two copies of each 
document; but did not save them. A few days later Mr Fielding asked him to retype the 
documents. He retyped them with the same date and printed one copy. Although Mr Walsh 
does not give a date when this typing was done, he places it in the summer (because he 
remembers that it was hot); and some time between May and August 1997 (because he 
remembers that he was not then on holiday). 

874. Since it is so important, I think that I should quote Mr Fielding's account in the August 2004 
witness statement more or less in full.  

"During the weekend of 7 and 8 June 1997, I was working at home on various 
matters linked to my quantity surveying practice. Because of the commitments I had 
on district heating projects in Telford I did not have much time to deal with all the 
paperwork I needed to deal with. I wanted to make progress in relation to the supply 
contract with Northstar but did not anticipate that I would be going into Burnden 
Works until 13 June, the Friday of the following week. I expected that during that 
week I would either be working at other locations or from home. My intention was to 
call in at Northstar on Thursday 12 June with a draft agreement. This meant that 
because I would not be going in to Burnden Works I therefore needed to make other 
arrangements for the agreement to be typed. Ashley Walsh, Sally's son, was around 
that weekend and I asked him to type it with a covering letter for me. I prepared a 
handwritten draft of the letter and agreement and gave it to Ashley to type on the 
home computer that he and his sister, Ella, used for their school work. I wrote the 
date of 12 June 1997 on the draft letter because that was the date on which I 
expected to be able to give it to Jeff Naden, the Managing Director of Northstar. 
Ashley typed the letter on some GJ Fielding letterhead I had at home and also typed 
the agreement. Once the documents had come off the printer Ashley asked me if I 
wanted him to save them and I said no. 

Because of my concerns about Kesterwood and its finances, which had been 
highlighted by the discussion with the Revenue, I decided that it was best to do the 
agreement in my name. At least then if something happened to Kesterwood I would 
be able to come up with a contingency plan to deal with supplies. 

My plans for the following week changed on Monday 9 June 1997, when, as was 
usual on a Monday, I spent the day working at ABB's offices in Telford. During that 
day I was given some documents relating to a potential contract in South East 
London for a large waste to energy project called the South East London Combined 
Heat and Power Scheme which I needed to review, in detail, before my next visit to 
Telford, on 16 June. This meant that I had to cancel some site visits which I had 
planned for that week so that I could spend more time working from home. However, 
I was able to drop into Groby Road on the afternoon of Tuesday 10 June 1997, after 
attending a meeting with Oldham Council. I did not have the letter and agreement 
with me because it was still in the office at home. 



On 10 June 1997, I met with Jeff Naden in the display area at the front of Groby 
Road and we briefly discussed the supply agreement. In essence the agreement 
was to be that in consideration of my financing £750,000 of capital expenditure of 
equipment and tooling for Kesterwood to service Northstar's work, Northstar would 
give me the security of its intellectual property rights in the conservatory roof system 
and I took "first call" on the shares in Northstar from Jeff Naden. It was supposed to 
be a 5 year supply agreement but I drafted it myself and having looked at it now it is 
not quite as I thought but it was intended as a 5 year supply agreement, justifying 
the capital expenditure. The charge and "first call" were supposed to have the effect 
of securing my position if the arrangement went wrong after I had committed to the 
expenditure. 

I invited Jeff to come up to Burnden Works to sign the agreement and to have a look 
at Kesterwood's extrusion operation. Jeff asked me to provide him with a copy of the 
agreement before he came over to Burnden Works and I agreed to forward a copy 
to him. Following that meeting, I felt that the original letter that had been typed by 
Ashley needed to be changed slightly to include a reference to the visit, so I wrote 
an extra sentence on to the original letter and asked Ashley to re-type it. Ashley 
complained because he had not saved the original and therefore had to re-type the 
whole letter. On 12 June 1997, I posted the letter to Jeff, at Northstar, enclosing a 
copy of the proposed "contract of agreement" as I described it and requesting that 
we get it signed the following week." 

875. Ultraframe say that Mr Fielding's account has evolved and become more elaborate to cope 
with the exposure of flaws in each of his accounts.  

The drafting of the agreement 

876. In the course of his cross-examination Mr Fielding said that the drafting of the agreement 
was all his own work. He had no assistance either from anyone else or, with one exception, from any 
pre-existing document. The one exception was that he took the expressions "intellectual property 
rights" and "design rights" from the standard terms and conditions of a supplier of computer 
equipment which he happened to have in a file at home relating to a quantity surveying project that 
he was working on at the time. Mr Fielding no longer had those terms and conditions. Apart from 
that, both the layout of the agreement and its wording were Mr Fielding's unaided creation.  

877. On 24 March 1998 (some nine months after the date on the Northstar supply agreement) Mr 
Hacking sent Mr Birkett a draft supply agreement to be made between Northstar and Dearward. The 
similarities of layout and wording between that draft and the Northstar supply agreement are striking, 
as Mr Fielding agreed. I set out the two agreements, side by side for comparison  

Northstar supply agreement Mr Hacking's draft 

BACKGROUND 
A. Northstar Systems limited is looking for a partner 
to assist in the design & development of a 
conservatory roof system but does not have the capital 
to pay for the development of the u.p.v.c. products. 
B. G.J. Fielding will provide the necessary investment 
capital to develop the u.p.v.c. products from his 
Burnden Road factory complex. 
C. The investment required is in the region of 
£750,000.00 and therefore the agreement is meant to 
safeguard and act as security against G.J. Fielding's 
investment in the project. 
NOW IT IS HEREBY AGREED THAT:- 
1. G.J. Fielding will supply 4 extrusion lines at 
Burnden Works, Burnden Road, Bolton solely for the 
use of Northstar Systems Limited and their dealers. 

BACKGROUND 
A Northstar is engaged in the business of 
manufacturing roof systems for conservatories and 
other similar structures 
B Dearward produces a range of extruded p.v.c. 
profiles 
C Northstar has purchased extruded p.v.c. profiles 
from Dearward in the course of its business and 
wishes to secure arrangements with Dearward for the 
continued regular and reliable supply of such profiles 
for the next twelve (12) months and thereafter as more 
particularly appears 
NOW IT IS HEREBY AGREED as agreed: 
1 Supply of profiles 
… 
2 Designs and specifications 



(Approximate cost £500,000) 
2. G.J. Fielding will part supply and develop all 
extrusion tooling for the u.p.v.c. product range of the 
conservatory roof system. (Approximate cost 
£250,000.00) 
3. All machinery and tooling referenced in 1 & 2 to be 
fully commissioned by April 1998. 
4. Northstar Systems Limited agree to offer as 
security against this investment the Intellectual 
Property Rights and Design Rights to the 
conservatory roof system. 
5. Jeffrey Naden hereby agreed not to sell his share 
holding in Northstar Systems Limited without giving 
first refusal on the purchase of those shares to G.J. 
Fielding and should G.J. Fielding not wish to 
purchase these shares during the term of the 
agreement then the agreement should pass to the new 
shareholder as the first charge over the intellectual 
property rights and the design rights to the 
conservatory system. 
6. This agreement shall be deemed to have 
commenced on the date hereof and shall continue for 
a period of five years. Either party may terminate the 
agreement at the end of this period of five years by 
serving on the other not less than one years notice. If 
no such notice is served the agreement shall continue 
thereafter until terminated by either party serving 
notice on the other not less than one years notice. 

… 
3 Prices 
… 
4 Payment 
… 
5 Intellectual Property 
Northstar shall, where the design of the item in 
question has been specified by Northstar indemnify 
and hold harmless Dearward in respect of any or all 
liability whether for damages, costs or otherwise in 
relation to the infringement or alleged infringement of 
any third party's intellectual property rights including 
(but not limited to) patents and design right. … 
6 Disputes 
… 
Term of agreement 
This agreement shall be deemed to have commenced 
on the date hereof and shall continue for a period of 
one year. Either party may terminate the agreement at 
the end of the said period of one year by serving on 
the other not less that (sic) three months written 
notice. If no such notice is served the agreement shall 
continue thereafter until terminated by either party 
serving on the other not less than three months written 
notice. 

878. Both agreements are introduced by lettered paragraphs under the heading 
"BACKGROUND". These paragraphs fulfil the function of recitals, traditionally introduced by the 
word "Whereas". Recitals are not common in commercial agreements, as opposed to more 
traditional conveyancing documents. The use of the word "background" to introduce recitals is itself 
an uncommon (and modern) drafting style. However, Mr Hacking had used this technique in earlier 
agreements, including agreements prepared in connection with the licensed fabricators' scheme; 
although even these post-dated the date of the Northstar supply agreement. The phrase "NOW IT IS 
HEREBY AGREED" is not layman's language, but is legalese. What is most striking, however, is the 
clause dealing with termination of the agreement, which is virtually identical (save for the period of 
notice) in each agreement. The use of the expression "deemed to have commenced" is unusual. The 
structure of the clause, divided into three sentences (but not into sub-clauses) is also unusual. Mr 
Fielding said that he had never seen Mr Hacking's draft; and that the similarities between that draft 
and the Northstar supply agreement were coincidental. Mr Hacking's draft also uses the phrases 
"intellectual property rights" and "design right". It is more likely that that is where the phrases came 
from; rather than from the standard terms of a supplier of computer equipment which happened to be 
in an unrelated file. In fact Mr Hacking had sent a very similar form of agreement to Mr Davies on 29 
July 1997 (one month after the Northstar supply agreement). Mr Birkett did not claim any 
responsibility in the drafting of the terms of the Northstar supply agreement. Nor did he say that he 
had given any template or precedent to Mr Roche. Since he was the principal "whistle-blower" I 
would have expected him to say that, if it had happened. However, at the meeting with Mr Hacking 
on 12 November 1998 Mr Birkett told him that a copy of the draft agreement had been supplied to 
Dearward, although he did not know whether it had been signed. This means that the draft would 
have been available to Mr Fielding without the further intervention of Mr Birkett or, for that matter, Mr 
Roche. The draft must have been supplied to Dearward some time after March 1998.  

879. Despite Mr Fielding's clear answers in cross-examination about the manner in which he had 
drafted the agreement, his evidence in re-examination was radically different. He said that he had in 
fact used other documents as a template or precedent to help him draft the Northstar supply 
agreement. One was the civil engineering blue form of sub-contract of 1978; one was a commercial 
agreement between one of his employers and a sub-contractor; and the third was the quotation he 
had mentioned in the course of his cross-examination. None of these documents was produced. The 



drafting of the Northstar supply agreement gives rise to a strong suspicion that its wording was taken 
from Mr Hacking's draft.  

880. Mr Snowden submitted that the more likely explanation was that in March 1998 Mr Hacking 
took the Northstar supply agreement as his own template and copied Mr Fielding's draft. I do not 
accept this submission. First, I find it inherently implausible that an experienced solicitor would have 
copied a layman's agreement which, on Mr Fielding's account, had been cobbled together from 
various sources. Second, with the exception of the challenged Northstar and Seaquest supply 
agreements, and the admitted forgeries of the rental agreement and Mr Davies' employment 
contract, all the agreements into which Northstar entered or proposed to enter were drafted by Mr 
Hacking. Third, if Mr Hacking had copied Mr Fielding's draft, I would have expected a copy of that 
agreement to have been on Mr Hacking's file. It was not. Mr Hacking's first draft was handwritten by 
him. If he had had a copy of the Northstar supply agreement, he would surely have photocopied it 
(as he did with published precedents that he used in his drafting endeavours). Fourth, if the 
Northstar supply agreement (and by this time the Seaquest supply agreement too) had been in 
existence, it is not easy to understand why a supply agreement with Dearward would have been 
necessary in March 1998. Fifth, if Mr Hacking had been given the Northstar supply agreement, he 
would surely have commented on its very unusual (and probably unworkable) terms.  

881. This evidence points towards the conclusion that the Northstar supply agreement came into 
existence some time after March 1998.  

The terms of the agreement 

882. One remarkable feature of the evidence is that Mr Fielding did not suggest that the terms of 
the Northstar supply agreement were ever discussed or negotiated with Northstar before he sent out 
the written draft. According to Mr Fielding the extent of Mr Naden's foreknowledge of the terms of the 
agreement was a brief reference that Mr Fielding made in the course of an impromptu visit to Groby 
Road on 10 June 1997 that he would require "some form of security" over the designs of the system. 
Once the written draft was sent out, Northstar signed the agreement without amendment. This is not 
the usual way in which commercial organisations make contracts.  

883. The first recital to the agreement records that Northstar did not have the capital to pay for the 
development of the system. This was the commercial underpinning to the whole agreement. 
However, in his oral evidence Mr Fielding said that his intention was that in some shape or form 
Northstar would pay for new tooling; and that Mr Fielding would recover his outlay. This had not 
previously been mentioned in any of his earlier affidavits or witness statements. The third recital to 
the agreement records that Mr Fielding was looking for security in respect of an investment of 
£750,000. The bulk of that investment was envisaged as being made in extrusion machinery (as 
opposed to tooling). Mr Fielding agreed that it was ordinarily of no concern to a customer how a 
supplier of extrusions financed the acquisition of his own machinery; and said that the agreement 
had been wrongly drafted in that respect. He agreed that it did not make commercial sense for 
Northstar to be giving security against an investment by Mr Fielding in machinery.  

884. The agreement contained a commitment by Mr Fielding to provide four extrusion lines 
dedicated to Northstar's work. Why four? The notes of earlier meetings (if genuine) envisaged a 
requirement for between three and six lines. Mr Shaw had a recollection of someone having 
mentioned that six lines would be needed. There is no suggestion that a final figure within this 
bracket was ever agreed. If Northstar's requirement turned out to be a requirement for only three 
lines, then Mr Fielding was promising too much. If Northstar's requirement turned out to be a 
requirement for six lines, then he was not promising enough. Moreover, apart from some vague 
predications that had been made at Mr Fielding's first meeting with Northstar in March 1997, and 
which he regarded as "tall stories", there had been no projection of Northstar's likely requirements or 
the volume of material that it expected to be processed. I add also that Mr Fielding did not in fact 
provide four extrusion lines dedicated to Northstar's work.  

885. The agreement envisaged that Mr Fielding would spend £250,000 on tooling. Where did the 
figure of £250,000 come from? Mr Fielding explained that this was a broad-brush calculation of the 
cost of 20 tools at £12,500 per tool. But the quotation sent to Northstar in March 1997 showed a 
wide variety of prices for tools, with a die cost varying between about £1,000 and about £12,000, 



with the main cluster between £3,000 and £4,000. Moreover, in March Mr Fielding said that he 
thought that his total spend on tools would be about £160,000. He was unable to explain 
satisfactorily how the figure of £160,000 in March had risen to £250,000 in June. £250,000 appears 
to be a figure plucked out of the air. In addition, Northstar already had most of the extrusion tooling it 
needed; and the agreement envisaged that the expenditure would be in place within the space of a 
few months. As at the date of the Northstar supply agreement 15 of the 22 extrusion tools were 
either in existence (and use) or were under construction. Of the remaining 7, two were generic items 
that were almost certainly bought in.  

886. Clause 4 of the agreement dealt with the provision of security by Northstar Systems Ltd in 
the shape of the intellectual property rights. At the time when he said he sat down to draft the 
agreement Mr Fielding did not know who owned the intellectual property rights. He just assumed that 
it was Northstar. On the face of it, clause 4 envisages a very odd form of security. The preceding 
parts of the agreement contemplate that Mr Fielding will invest £500,000 in machines, and £250,000 
in tooling. As I have said, Mr Fielding agreed that the provision of security was irrelevant to his 
investment in machinery; and said that the agreement was wrongly drafted in that respect. But if Mr 
Fielding was also to pay for tooling outright, then the provision of security for the cost of tooling was 
equally irrelevant. This was one of the criticisms of the terms of the agreement that Mr Hochhauser 
made in his opening address. Mr Fielding's various witness statements did not suggest that 
Northstar were to repay the cost of tooling. However, in his oral evidence he said that it was intended 
Northstar were to repay the cost of tooling "in some shape manner or form" and that the question 
how the repayment was to be made (as opposed to the question whether the repayment was to be 
made) was "left in abeyance". This part of Mr Fielding's evidence seemed to me to be a direct 
response to the way in which Mr Hochhauser opened the case. Mr Fielding made several attempts in 
the course of his oral evidence to explain exactly how the costs of tooling would be dealt with under 
the terms of the agreement. I found these explanations both confused and confusing; and they did 
not indicate why Northstar should be providing security for these costs. In addition, the licensed 
fabricators' scheme, which was launched at the open day in September 1997, some three months 
after the date of the Northstar supply agreement was clearly predicated on the assumption that Mr 
Davies, personally, was the owner of the intellectual property rights in the system. If that is so, then 
Northstar could not have granted a charge over them. Mr Naden himself knew that Mr Davies 
claimed ownership of the intellectual property rights, because he himself wrote a letter to that effect 
on 26 September 1997. It was not until after Mr Davies' bankruptcy that Mr Hacking was able to put 
together the argument (which the Court of Appeal ultimately held to be correct) that Northstar, rather 
than Mr Davies, was the beneficial owner of the intellectual property rights. It is not readily explicable 
that Mr Naden would have allowed Northstar to enter into an agreement in June 1997 under which it 
purported to grant a charge over the intellectual property rights.  

887. Clause 5 of the agreement contained the right of first refusal over Mr Naden's shares. This 
had never been mentioned to Mr Naden before the agreement was signed. Mr Fielding said that he 
had been told in June 1997 that Mr Naden was the shareholder in Northstar; but he also said that in 
December 1997 he had caused a company search to be carried out in order to ascertain the identity 
of the registered shareholder, before he made his offer to buy Mr Naden's shares. The two pieces of 
evidence do not sit well together. I have also concluded that Mr Naden knew that he held the shares 
in Northstar as Mr Davies' nominee. Yet no one suggests that Mr Davies was involved in the making 
of the Northstar supply agreement. How, then, was Mr Naden able to grant this right?  

888. There are also significant gaps in the terms of the agreement, if a deal had been done along 
the lines that Mr Fielding said had been done. First, the agreement does not deal with how Mr 
Fielding would be repaid for tooling costs. Second, there is no commitment by Northstar to place 
orders via Mr Fielding. Third, there is no minimum volume of orders that Northstar must place.  

889. The terms of the agreement do not suggest that it was a genuine arms' length agreement.  

The typing of the agreement 

890. By Sunday 8 June, when Mr Fielding says he sat down to draft the agreement, he had not 
discussed its content with Mr Naden (or anyone else at Northstar). He confirmed that he had never 
mentioned to Mr Naden the possibility of his having security over the intellectual property rights in 
the roof system before drafting the agreement; nor that he would be seeking a right of first refusal 



over Mr Naden's shareholding. The question of security was only mentioned in passing at an 
impromptu meeting two days later. The letter accompanying the agreement said:  

"I therefore enclose for your perusal a proposed agreement, which, subject to your 
approval, we could endorse one day next week and commence developing the 
system to our mutually successful benefit. 

Please telephone me should you wish to discuss the wording of the agreement." 

891. Accordingly, this was on the face of it a draft agreement, for Mr Naden's approval; and Mr 
Naden was invited to telephone if he wanted to discuss its wording. If this were a genuine arms' 
length transaction, there must have been every possibility that Mr Naden would want to make some 
change to the detailed wording, even if he did not want to change its substance. Quite apart from 
anything else, there was the possibility that Northstar did not own the intellectual property rights over 
which security was to be granted; and that Mr Naden was not able to give a right of first refusal over 
the shares. There was also the possibility that four extrusion lines would not be enough. Yet, 
according to both Mr Fielding and Mr Walsh, when Mr Walsh asked him if he wanted the draft saved 
on the computer, Mr Fielding told him not to bother. Mr Fielding's explanation was that the "£" signs 
had to be handwritten on the agreement, which he was not happy about; and the whole document 
was not of good quality. So if it had to be changed, he would have had it changed at Burnden Works. 
I cannot accept this explanation. First, Mr Fielding's unhappiness was obviously not enough to cause 
him to have the agreement re-typed, since it was in fact signed with the "£" signs handwritten. If he 
was prepared to conclude an important contract with handwritten "£" signs, why would he not have 
been prepared to conclude an amended agreement with the same handwritten "£" signs? Second, 
as things turned out, there was every opportunity to have the agreement retyped, since it was not 
apparently signed until 20 June. Yet Mr Fielding did not have it retyped. Third, if it had been 
necessary to have the draft agreement changed at Burnden Works, it could have been transported 
there on a floppy disk. Fourth, Mr Fielding says he did ask Ashley Walsh to retype the covering letter 
(which also had a handwritten "£" sign) rather than having the letter retyped at the Burnden Works, 
despite the opportunity to do so. The fact that the document was not saved on the computer as a 
precaution against the possibility that it might need amendment is a pointer towards the conclusion 
that it was not a genuine draft of an agreement negotiated or to be negotiated at arms' length. Mr 
Walsh's additional explanation for not saving the document was that it was not his document. 
However, since it only requires a click of a mouse in order to save a document, and a computer user 
is prompted to save a document on exiting from a program, I did not find this a convincing 
explanation either.  

892. Mr Walsh said that he could date the typing of the document to a period in June or July 
1997; and that he typed it at the week-end. He was unhappy at having to type it and it took him 
"ages". He gave three reasons for his confidence in dating the typing of the document. The first 
reason was that the document was typed on an old computer (on which the "£" key malfunctioned) 
which was replaced with a new computer in late 1997. However, in her witness statement of January 
2000 Ms Atherton (who witnessed the signatures on the agreement) recalled having been told by Mr 
Fielding that Mr Walsh had typed the agreement on his new computer. It was one of the few things 
about the document that she did recall. If Ms Atherton is right, that would place the typing of the 
Northstar supply agreement into 1998. The second reason was that he had just finished his GCSEs 
and was concerned that he had not done well enough to enter the sixth form. However, the 
examination timetable for 1997 revealed that exams were still in full swing in the week following the 
weekend of 7 and 8 June 1997. Indeed he would have had two exams (English and physics) the 
following day. So if Mr Walsh had typed the agreement when Mr Fielding said he did, he would have 
done so during the course of his exams and not when they were over. In the course of his cross-
examination Mr Walsh said that what he had meant to say was that he typed the documents once 
his school year was over; and he was in a period of study leave. This explanation did not sit well with 
the phrasing of his witness statement. The third reason was that this was the only occasion on which 
Mr Fielding had asked him to type a document. Mr Fielding agreed with this last point.  

893. Although Mrs Fielding's witness statement said that Mr Fielding regularly asked Mr Walsh to 
type for him, she did not in the end dissent from the evidence of her son and Mr Fielding that this 
was the only occasion on which Mr Walsh had been asked to type a document for Mr Fielding. She 
was at home during the month of June 1997, when Mr Walsh had been taking his GCSEs. Yet she 
was unaware, at the time, that her son had typed the Northstar supply agreement; or that a few days 



later he had been asked to retype the covering letter. She was unaware of any protest by her son at 
having to perform the latter task, notwithstanding Mr Fielding's evidence that Mr Walsh complained. 
Mrs Fielding's evidence was that she did not see the Northstar supply agreement until after 
disclosure in the litigation in April 1999. If the typing of the Northstar supply agreement and the 
typing and retyping of the covering letter had been a unique occasion, carried out in the middle of 
her son's GCSEs, it is surprising that it completely passed her by. On the other hand, it may be said 
that if there was a family conspiracy falsely to authenticate a fabricated document, it would have 
been easy for Mrs Fielding herself to have given false evidence that she had known at the time of 
the typing of the agreement. She herself gave no direct evidence on this issue, but said that her son 
was incapable of telling lies. At this point I return to the witness training. It eventually emerged that 
Mrs Fielding was uncomfortable with role play during the session; and asked to be cross-examined 
on an allegation of discreditable behaviour against her son. She duly was. It seems to me, therefore, 
that she had a dry run at giving evidence on what was essentially a key issue in the present case. To 
that extent her ringing denials of her son's capacity to engage in discreditable behaviour carry much 
less weight.  

Why was the covering letter dated 12 June 1997? 

894. The first shot at the covering letter was drafted and typed, according to Mr Fielding, on 8 
June 1997. However, even the first version was dated 12 June. Why was it dated 12 June? The 
reason that Mr Fielding gave was that 12 June was the date on which he expected to be able to give 
the letter to Mr Naden personally. 12 June was a Thursday. At the beginning of the week, Mr 
Fielding's diary contained no entries for 12 June. Mr Fielding said that this was because his 
proposed visit to Northstar was not prearranged. But his diary did contain two entries for Tuesday 10 
June: a meeting with North West Water at Burnden Works, and a meeting in Oldham at 2 p.m. Mr 
Fielding said that the meeting with North West Water was not one that concerned him, and that it 
was in his diary only as a matter of record. He therefore had no appointments for the morning of 10 
June. That leaves the meeting at Oldham. Mr Fielding said that he called in at Northstar after that 
meeting, which had finished unexpectedly early, and that it was only a short detour on his way home. 
(In fact Audenshaw is not on the way from Oldham to Bolton; but is in the opposite direction). Given 
that Mr Fielding knew in advance that he was going to be in Oldham in the afternoon of 10 June, and 
given that, according to him, Audenshaw is only a short detour from Oldham, I could not understand 
why Mr Fielding was proposing to wait until 12 June to deliver the letter and the contract, rather than 
dropping it in to Northstar on his way to the meeting in Oldham. Mr Fielding could not explain. 
Moreover, since the letter and the agreement were, according to Mr Fielding, posted rather than 
delivered to Mr Naden, I could not understand why they could not both have been posted on Monday 
9 June. Mr Fielding said that he did not have stamps at home; but on the Monday he was due to go 
to Telford (and did in fact go). Even if he could not have borrowed a stamp from ABB in Telford (who 
provided some secretarial services for him, and where he was "part of the furniture"), he must surely 
have passed somewhere to buy one. Mr Fielding's diaries also did not support his evidence that he 
had meetings planned for other days during the week that were subsequently cancelled at short 
notice. I did not find Mr Fielding's evidence on this question credible. Mr Fielding's convoluted (and 
to my mind incredible) explanation for the dating of the first draft of the covering letter casts 
considerable doubt on the authenticity of the Northstar supply agreement.  

The second draft of the covering letter 

895. Mr Fielding said that he dropped in on Northstar on his way back from the meeting in 
Oldham on Tuesday 10 June, which had finished unexpectedly early. He had a brief discussion with 
Mr Naden, during which he mentioned wanting security, but without specifying what. Since he had 
already drafted an agreement two days earlier which provided for both security over the intellectual 
property rights and a right of first refusal over Mr Naden's shares, this reticence is surprising. Mr 
Naden asked for a copy of the agreement. Although Mr Fielding said that he would forward (not 
deliver) a copy, he did not tell Mr Naden that he had already drafted it. Again this reticence is 
surprising.  

896. On his return home, Mr Fielding realised that the covering letter needed to be changed. He 
said in his witness statement that he wrote "an extra sentence". In fact, if the first version of the letter 
had already been typed and printed on 8 June, there would have been more changes than that. 
There would have been, at the very least, two changes; since both the first and third paragraphs of 
the letter referred to the visit on 10 June. He says that having made the changes in manuscript, he 



asked Ashley Walsh to type it out again. There are a number of difficulties in accepting this 
evidence. First, Mr Fielding said that his step-daughter Ella was a better typist than Ashley. Yet he 
did not ask her to do the typing, even though the letter had to be typed out again completely since it 
had not been saved on the computer. Second, Mr Fielding was unhappy with the manually inserted 
"£" signs. Yet he knew that the computer was malfunctioning; and he also knew, by then, that he 
would be back at Burnden within a day or two. He could not explain why he did not arrange to have 
the letter retyped at Burnden Works where the computers were functioning properly. Third, even 
though the letter was retyped on 10 June, it still bore the date 12 June. I cannot accept Mr Fielding's 
evidence.  

The signing of the agreement 

897. As I have said, Mr Naden's signature was witnessed by Ms Atherton; and Mr Fielding's by Mr 
Whitelock. Having witnessed many agreements over the years, Ms Atherton, not surprisingly, could 
not recall the date on which she witnessed Mr Naden's signature; but Mr Whitelock was clear in his 
evidence that he witnessed Mr Fielding's signature in June 1997, even though he did not see the 
date of the document. However, apart from the date on the document itself (which Mr Whitelock did 
not see at the time), there did not seem to me to be anything to which Mr Whitelock referred that 
would have triggered this apparently clear recollection. He did, of course, see the dated document 
before making his witness statements. However, as I have also said, in Ms Atherton's earlier witness 
statement she recalled having been told that the Northstar supply agreement had been typed on the 
new computer. But it is also right to say that in the same witness statement she said that she 
recalled that this was in the summer of 1997; and she also said that there was a gap of some 
months between her witnessing the Northstar supply agreement and her typing of the Seaquest 
supply agreement.  

Mr Whitelock's evidence 

898. By June 1997 (when the Northstar Supply agreement is said to have been signed), Mr 
Whitelock was a long-standing business colleague and friend of Mr Fielding. Although he practised 
on his own account as a quantity surveyor, about a quarter of his work was sub-contracted from Mr 
Fielding. From February 1997 he occupied an office at Burnden Works on the same floor as Mr 
Fielding, but at the other end of the building. Mr Whitelock says that he was in his own office at 
Burnden Works when Mr Fielding rang and asked him to come to his office. When he arrived, he 
saw a man whom he did not know at the time (but who was Mr Naden). He says that Mr Fielding told 
him that he had made an agreement relating to an investment in Northstar. Mr Whitelock says that 
he did not know what Northstar was, and that Mr Fielding gave no other explanation. Mr Whitelock 
was asked to witness Mr Fielding's signature. In fact Mr Whitelock says that the agreement had 
already been signed by both Mr Fielding and Mr Naden. He cannot recall whether Ms Atherton's 
signature was also on the document, but he thought that it was. Mr Whitlelock added his own 
signature. He did not see the front page of the agreement, so he did not see what date it bore. He 
witnessed two copies of the agreement. His recollection was that he did this on or about 20 June 
1997; and that it was the only time he had been asked to witness Mr Fielding's signature, which is 
why he remembered it.  

899. Ultraframe say that Mr Whitelock's evidence about having witnessed the Northstar supply 
agreement is deliberately untruthful. He first gave his account of having witnessed the agreement in 
a witness statement made in January 2000. Ultraframe point out that:  

i) By January 2000 Mr Whitelock had been a friend of Mr and Mrs Fielding for many years; 

ii) By January 2000 he had been a director of the Burnden Group for about a year and was 
an important member of the management team; 

iii) In November 1999 he had been promised a 12.5 per cent share in the shareholding of B 
shares in the Burnden Group. Although those shares may not have been valuable at the 
time, they had the potential to become so; 

iv) By January 2000 he was drawing some £72,000 per annum from the company for 
quantity surveying work sub-contracted from Mr Fielding; 



v) His witness statement of January 2000 did not mention any of this, but simply said that Mr 
Whitelock was a quantity surveyor and had known Mr Fielding "in a professional capacity" 
since 1978, and had taken a lease of part of Burnden Works in February 1997; 

vi) Although Mr Whitelock claimed to have a very good memory of having witnessed the 
agreement in June 1997, he claimed to have little or no recollection of the circumstances in 
which he came to make and sign a witness statement some two and a half years later; 

vii) In January 1999 Mr Whitelock was a willing participant in a fictitious offer to buy the 
property at Groby Road, made in the name of an acquaintance of his, but in reality made on 
Mr Fielding's behalf. When asked about his participation in that offer, his answer was: "That 
is what friends do";  

viii) In the course of his cross-examination Mr Whitelock inadvertently revealed the truth in 
the following exchange with Mr Hochhauser: 

"Q. Again, do I understand that your evidence on this is that barring the actual date 
of witnessing his signature all your other details concerning these issues are 
something that you can remember? 

A. That is true. I think it was very notable for me, this signing in November 1997" 
(Emphasis added) Mr Whitelock corrected this "error" in re-examination. 

900. Ultraframe say that Mr Whitelock was willing to perjure himself, in order to do a favour for his 
friend.  

901. However, Ultraframe's case is that the agreement was forged in November 1998, well over a 
year before Mr Whitelock made his first witness statement. So the position must be considered as at 
the time when it is alleged that he put his name to a back-dated agreement. In November 1998, Mr 
Whitelock had not yet joined the Burnden Group and he had not yet been promised a shareholding 
in the company. He was, however, a friend of Mr and Mrs Fielding, and he did obtain a considerable 
amount of business via sub-contracts from Mr Fielding.  

902. I do not consider that either Ms Atherton or Mr Whitelock are reliable witnesses on the date 
of the document. Ms Atherton no longer has any real recollection of the material events. It may be 
that Mr Whitelock cannot accept that his mentor would have fabricated a document and that he has 
persuaded himself that he must have witnessed the document on or about the date it bears.  

Where was Mr Davies? 

903. I have already concluded that Mr Davies was the real controller of Northstar during 1997. He 
was, of course, disqualified from acting as a company director in the summer of that year. But that 
would not have deterred him. Indeed he seems to have been under the (erroneous) impression that 
his disqualification as a director would not have prevented him from acting as the chairman of a new 
company. He was still playing an active role in Northstar's affairs. On the day before the date of the 
Northstar supply agreement he had been sent a quotation for extrusions by Mr Cooper. Although I 
would have been prepared to accept that actual signature of the agreement on Northstar's behalf 
might have been entrusted to Mr Naden as the sole legal director of the company, it is, to my mind, 
inconceivable that Mr Davies would not have taken an important role in the negotiation and 
agreement of its terms. Mr Davies was, after all, at the meeting on 7 March 1997 when the idea of a 
written contract was first raised; and all those present at the meeting agreed that Mr Davies led the 
meeting from the Northstar side. It was to Mr Davies that Mr Hacking sent the draft of the Alumax 
supply agreement on 29 July 1997. In the summer of 1997 he was plainly the man at Northstar who 
dealt with legal documentation. Mr Naden also stressed in his evidence that he was led by Mr Davies 
in commercial matters. He explained the appointment of Mr Birkett as the secretary and later a 
director of Northstar on the ground that Northstar needed someone to deal with commercial and 
administrative matters. In the light of all this I find it impossible to accept that Mr Naden would have 
signed the Northstar supply agreement in June 1997 without reference to Mr Davies. I also find it 
impossible to accept that Mr Davies would have approved or acquiesced in any agreement made 



before his bankruptcy which proceeded on the basis that Northstar (as opposed to Mr Davies 
himself) was the owner of the intellectual property rights in the system. On 27 October 1997 he 
signed an authority for Mr Whitby and Mr Ivison to discuss and carry out business relating to the 
Quickfit system. He signed the authority as "Designer and Owner of the Intellectual and Property 
Rights of the Quickfit Roof System". None of the witnesses suggested that Mr Davies was in any 
way involved in the making of the Northstar supply agreement; and he did not mention it in the 
witness statement he made in May 2001, the avowed purpose of which was to "regularise" his 
business career.  

904. I add, also, that it is clear from the information provided to Seaquest's auditors by Mr Fielding 
that he knew that Mr Clayton held the shares in Seaquest on trust for Mr Davies. There is no reason 
to suppose that Mr Fielding thought any differently about the shares in Northstar held by Mr Naden.  

905. Moreover, if the Northstar supply agreement had come into existence in June 1997 Mr 
Fielding's account of his encounter with Mr Davies at the football match in December 1997 is 
decidedly odd. In the first place, according to Mr Fielding, Mr Davies offered him security in the 
shape of a debenture when Northstar's only apparent asset of any value was already encompassed 
in the charge contemplated by the Northstar supply agreement. Second, neither of them mentioned 
the Northstar supply agreement, which would have formed important background to any loan. Even if 
Mr Davies did not know of its existence, Mr Fielding did. Similarly, Mr Fielding's offer to buy Mr 
Naden's shareholding, which Mr Fielding says he made in January 1998, contains no reference to 
the existing right of first refusal over Mr Naden's shares.  

Other surrounding circumstances 

906. I have already concluded that Mr Naden did not believe himself to be the beneficial owner of 
shares in Northstar. I have also concluded that neither Kesterwood nor Mr Fielding made any 
significant outlay on new tooling. Those conclusions in themselves are pointers to the conclusion 
that the Northstar supply agreement is not a genuine document, since its main benefit to Northstar 
did not materialise. I add to that the fact that the letter of 20 March 1997 appears to be a 
straightforward quotation of tooling costs to be borne by Northstar. Mr Fielding's evidence was that 
he was content with that and that if Northstar was prepared to bear the cost of tooling, then a supply 
agreement was unnecessary. The fact that Northstar did fund the cost of tooling therefore also points 
to the conclusion that the Northstar supply agreement was not made.  

907. It was not suggested that anyone from Northstar went to Burnden Works to inspect 
Kesterwood's operation before Mr Naden turned up to sign the agreement. It seems to me to be 
implausible that Northstar would have entered into the Northstar supply agreement without at least 
looking at the premises of the company which would be making the supplies.  

908. Kesterwood's own financial position in mid-June 1997 is of relevance. Although Kesterwood 
is not mentioned by name in the Northstar supply agreement (because Mr Fielding said he wanted to 
keep his options open), he did, at the time, envisage that it would be Kesterwood that supplied the 
uPVC extrusions. But Kesterwood's financial situation was precarious. It had not paid rent to Mr 
Fielding for its accommodation at Burnden Works since it moved in in November 1996. Mr Fielding 
had been compelled to pay the Inland Revenue on its behalf under threat of distress at the end of 
May. After Mr Sheffield's return from holiday at the beginning of June 1997 he and Mr Fielding had a 
row about Kesterwood's financial position. It was shortly after that that Mr Hindley set in motion the 
train of events that led to the receipt of advice from Mr Ratcliffe, the licensed insolvency practitioner. 
It seems unlikely that Mr Fielding would have been comfortable about entering into the Northstar 
supply agreement if the envisaged supplier of uPVC extrusions had been Kesterwood.  

909. Mr Sheffield was the managing director of Kesterwood at the time. His evidence was that he 
had no knowledge of any supply agreement with Northstar at any time before Kesterwood's entry 
into liquidation. He was aware of Northstar having supplied projections of expected volumes of 
orders; but he confirmed that there was, so far as he was aware, no guaranteed minimum either in 
terms of volume or value of order.  

The dogs that did not bark 



910. If the Northstar supply agreement had been made in June 1997, Kesterwood was on the 
verge of securing a valuable source of revenue. Yet when Mr Hindley reviewed the state of the 
business in the summer of 1997, he took the view that the plastics processing side of the business 
had a bright future and that the uPVC extrusions side of the business did not. Mr Fielding did not 
mention to him the existence of the Northstar supply agreement. I could not understand why not, if it 
had then been in existence. Moreover, Mr Hindley said that he did not hear the name Northstar until 
October 1998, when he was asked by Mr Fielding to review Northstar's accounts.  

911. If the Northstar supply agreement had been made in June 1997, a charge over the 
intellectual property rights would have been created in Mr Fielding's favour. However, in September 
1997 Mr Davies came up with the idea of the licensed fabricators' scheme. It will be recalled that the 
main idea was that fabricators would make a lump sum payment of £50,000 to HD Systems in return 
for a licence to use the system. There are two consequences inherent in this idea. The first is that 
the payment would be made to HD Systems rather than to Northstar. The implication is that 
Northstar did not own the intellectual property rights; otherwise the payment would have been made 
to it. The second is that the extraction of a one-off lump sum payment, rather than a continuing 
royalty or licence payment would have devalued the remaining value of the intellectual property 
rights. The scheme had been explained to Mr Fielding at the meeting on 5 September 1997 (a week 
before the open day).Yet the floating of the idea of the licensed fabricators scheme (and its 
presentation at the open day) evoked no comment from Mr Fielding. It is difficult to understand why 
not; for the value of his security would have been seriously imperilled. Mr Fielding said that he 
regarded the licensed fabricators scheme as something of a joke, because the idea that anyone 
would make an up-front payment of £50,000 was ridiculous. That is probably true, but it only deals 
with the second of the two main implications of the scheme. Even if the idea that a fabricator would 
pay £50,000 was ridiculous, I would have expected Mr Fielding to have questioned how HD Systems 
could licence the system at all, since the assumption underlying the Northstar supply agreement is 
that Northstar was the owner of the intellectual property rights. Mr Fielding did, however, say that he 
thought that the lump sum payment was to be made to Northstar; and that he did not hear of HD 
Systems until later. Mr Snowden submitted that since the dealers under the licensed fabricators' 
scheme were paying the lump sum in return for being appointed exclusive dealers in a particular 
territory, and that since the "mills" would continue to be liable to pay commission to the owner of the 
intellectual property rights, there was no devaluation of the rights. I did not find this submission 
convincing; and it was not Mr Fielding's evidence. It seems to me that any lump sum payment (even 
if £50,000 was absurdly high) would have stripped out part of the value of the intellectual property 
rights which, under the Northstar supply agreement, were charged to Mr Fielding. This could only 
have operated against Mr Fielding's interests, if the charge had then been in place. In September 
1997 Mr Naden (who was the signatory of the agreement on behalf of Northstar) had himself 
asserted in writing that the intellectual property rights in the system were owned by Mr Davies. 
Clearly, this is inconsistent with the terms of the Northstar supply agreement.  

912. Mr Whitby and Mr Ivison conducted their due diligence on Northstar in the late summer and 
autumn of 1997. Mr Whitby in particular was an assiduous writer of notes and memoranda. He was a 
man with an eye for detail; and an interest in the financial affairs of the company and its relations 
with suppliers. Yet there is no trace of his having discovered the existence of the Northstar supply 
agreement.  

913. Mr Roche said that he did not see the Northstar supply agreement until disclosure in April 
1999.  

Conclusion 

914. I recognise that a conclusion that the Northstar supply agreement has been fabricated 
inevitably means that Mr Fielding has been deliberately untruthful on this important question. There 
is no real escape from a similar conclusion in relation to Mr Walsh. I have therefore considered 
anxiously whether the evidence is such that Ultraframe have discharged the heavy burden of proof in 
this respect. The most cogent factor in favour of the conclusion that the Northstar supply agreement 
is genuine is the pointlessness of fabricating it; and the danger of involving Mr Walsh, Ms Atherton 
and Mr Whitelock in the process. Mr Hochhauser submitted that Mr Fielding's game plan was to 
arrange a meeting with the trustees; and that he never dreamed that the Northstar supply agreement 
would be subjected to the detailed scrutiny that has taken place in the course of the trial. He was 
therefore prepared to take the risk that Mr Walsh, Ms Atherton and Mr Whitelock would never have 



to give evidence. There is, I think some truth in that; at least to the extent that Mr Fielding's game 
plan was to secure a speedy meeting with the trustees in order to sit round a table and resolve the 
dispute. Nevertheless, I have been very resistant to accepting Ultraframe's case on this issue. No 
single one of the factors I have discussed is conclusive. But a rope is made of many strands, no 
single one of which will bear the weight that a rope can support. Weighing together all the factors I 
have listed above, they cumulatively drive me to the conclusion that the Northstar supply agreement 
is a fabrication; and probably came into existence some time after the end of March 1998 and before 
the end of November 1998; by which time Mr Hacking had sent his draft, which had been passed on 
to Dearward.  

Was Mr Fielding's agreement to buy Mr Naden's share s genuine?  

Relevance of the question 

915. The agreement between Mr Naden and Mr Fielding is the backdrop to Mr Fielding's claim to 
have lent Northstar £80,000. The acquisition of the shares was the quid pro quo for the loan. If the 
agreement was not made, then it is a pointer to the conclusion that he did not make the loan.  

Mr Naden as shareholder 

916. The agreement between Mr Fielding and Mr Naden is said to have come into existence in 
early January 1998. I have already concluded that Mr Naden did not believe that he was the 
beneficial owner of shares in either Northstar or Seaquest. On this basis, it is unlikely that the 
agreement between him and Mr Fielding, without reference to Mr Davies, to sell his shares to Mr 
Fielding was genuine. No one suggests that Mr Davies was the real force behind the apparent 
agreement with Mr Naden.  

Inconsistent behaviour 

917. There are other pieces of circumstantial evidence that support this conclusion. The principal 
benefit that Mr Naden was said to have obtained from his agreement with Mr Fielding was the role of 
managing director for a period of five years. It is implausible that Mr Fielding made this promise; and 
even if he did, he took no steps to carry it into effect. First, Mr Fielding accepts that by December 
1997 at the latest, he knew that Mr Davies "called the shots" at Northstar. Yet his promise of the 
position of managing director to Mr Naden was made without reference to Mr Davies. Second, at 
least until Glassex 1998 Mr Davies continued to behave as the controller of Northstar, without any 
protest from Mr Naden and without his having complained to Mr Fielding. Third, the contract for the 
purchase of the laminating machines, and the lease of premises in Warrington were signed in April 
and May 1998 respectively by Mr Naden and Mr Birkett as joint managing directors of Northstar. 
Thus within months of Mr Fielding's promise, Mr Birkett had been appointed joint managing director, 
by a process that none of the witnesses could explain. Fourth, although he had agreed to sell his 
shares to Mr Fielding, Mr Naden, without reference to Mr Fielding, said that almost immediately he 
gave "his" shares in Northstar to Mr Clayton as security for the latter's loan. Fifth, despite that 
agreement, Mr Naden signed a share certificate recording Mr Clayton as shareholder in Seaquest 
towards the end of January 1998. Sixth, despite that agreement Mr Naden signed a share certificate 
recording Mr Clayton as shareholder in Northstar in April 1998. Seventh, according to his own 
evidence, Mr Fielding was not informed of the assignment of the intellectual property rights from 
Northstar to Seaquest until October 1998, despite being the beneficial owner of both companies.  

918. I deal with other subsequent events that are inconsistent with this alleged agreement in my 
consideration of the genuineness of the share transfer agreement between Mr Fielding and Mr 
Clayton.  

Conclusion 

919. I conclude that the agreement to buy Mr Naden's shares was not genuine. I emphasise that 
although this conclusion is a pointer to the further conclusion that Mr Fielding did not make the loan 
he claims to have made, it is by no means conclusive. As I have said one of the possibilities is that 



there was a conspiracy relating to the claim to ownership of the shares, but that the other documents 
are genuine.  

Is the Seaquest supply agreement genuine?  

Relevance of the question 

920. Mr Fielding says that he agreed to make the loan to Northstar before finding out about the 
incorporation of Seaquest; and that his discovery of Seaquest's existence caused him to postpone 
the making of the loan and to insist on the Seaquest supply agreement. If the Seaquest supply 
agreement is not genuine, then it is a pointer to the further conclusion that the loan was not made.  

Findings so far  

921. My finding that the Northstar supply agreement was not genuine is a strong indication that 
the Seaquest supply agreement was not genuine either. But there are additional factors that I must 
consider.  

The drafting of the Seaquest supply agreement 

922. Mr Fielding says that he drafted it over the weekend of 17 or 18 January 1998; and left it in 
his in-tray for typing at Burnden Works. Mr Fielding thought that it was typed on Monday 19 January 
and dropped off by a driver on Tuesday 20 January. The template for the Seaquest supply 
agreement was the Northstar supply agreement, to which he made amendments in manuscript. The 
agreement was typed by Ms Atherton who made some changes to the layout, based on her previous 
experience as a legal secretary. If, as I have found, the Northstar supply agreement was based on a 
template which did not come into existence until March 1998, the inevitable inference must be that 
the Seaquest supply agreement has also been fabricated.  

The terms of the Seaquest supply agreement 

923. The Seaquest supply agreement recites that of the projected investment of £750,000, 
£300,000 had been "committed" by January 1998. This recital does not take the form of a prediction; 
it takes the form of a statement of existing fact. The evidence relating to tooling and machinery does 
not support this statement.  

924. Clause 5 of the Seaquest supply agreement contains a right of first refusal over Mr Naden's 
shares in Seaquest; as the Northstar supply agreement had done. Yet Mr Fielding says that in the 
case of Seaquest he had agreed to acquire Mr Naden's shares; not merely to have a right of first 
refusal over them. The agreement does not contain any binding agreement for the acquisition of Mr 
Naden's shares. He says that he included clause 5 by mistake; and that he should have deleted 
clause 5 and replaced it with a different provision. Mr Fielding said that he ought to have dealt with 
this by a separate letter. Even this does not make sense. Mr Naden never had any shares in 
Seaquest; and I have concluded that he did not believe that he was intended to.  

925. In addition although the background to the Seaquest supply agreement was Mr Fielding's 
insistence that it should be entered into as a condition of his loan of £80,000, the agreement does 
not mention the loan at all.  

Why is there a charge over the intellectual property rights? 

926. At the time when Mr Fielding drafted the Seaquest supply agreement, Seaquest had no 
intellectual property rights. Although the assignment which was eventually made bore the date 13 
January 1998, it was not in fact executed until the end of that month. Mr Fielding's evidence was that 
intellectual property rights were not discussed at the meeting on 16 January, which was the trigger 
for the drafting of the Seaquest supply agreement; and he did not suggest that either Mr Naden or 
Mr Birkett had mentioned intellectual property rights to him in his telephone conversations with them 
over the immediately following weekend. He said that the clause relating to intellectual property 
rights in the Seaquest supply agreement was simply "a direct crib" from the Northstar supply 



agreement; and that he gave no thought to it. He did not find out about the assignment of intellectual 
property rights from Northstar to Seaquest until October 1998 in the course of a meeting with Mr 
Roche. The inclusion of a charge over Seaquest's intellectual property rights before the end of 
January 1998 is something of a mystery.  

927. However, if the Seaquest supply agreement came into existence after October 1998, one 
can see why it included a charge by Seaquest in favour of Mr Fielding over the intellectual property 
rights; since the date borne by the Seaquest supply agreement is later than the date borne by the 
assignments of the intellectual property rights from Northstar to Seaquest. Mr Fielding would not 
necessarily have known that the assignments were executed after the dates they bore. The inclusion 
of this charge, therefore, is some additional indication that the Seaquest supply agreement has been 
back-dated.  

The typing of the Seaquest supply agreement 

928. Ms Atherton recognised the style and layout of the Seaquest supply agreement as having 
been her work. She said that she typed it from a marked up copy of the Northstar supply agreement. 
She typed the year (1998), but otherwise the date was blank; and she had no recollection of when 
she typed it. Ultraframe do not challenge Mrs Atherton's evidence that she typed the Seaquest 
supply agreement from a marked up copy of the Northstar supply agreement. The fact that Ms 
Atherton typed the Seaquest supply agreement from a marked up copy of the Northstar supply 
agreement means that it must have been the second of the two to be typed. The fact that Ms 
Atherton typed the year does not indicate when, during the course of the year, she typed it.  

The signing of the Seaquest supply agreement 

929. The Seaquest supply agreement bears the date 21 January 1998. The agreement was 
delivered on 20 January, for signature on 21 January; so there was little time for Seaquest to take 
any advice about its terms. Mr Fielding said that Mr Birkett and Mr Naden came to the Burnden 
Works to sign the Seaquest supply agreement on 21 January. Three original copies had been 
prepared. Mr Fielding, Mr Naden and Mr Birkett all signed each copy; and Mr Fielding then took the 
signed agreements to reception where he got Ms Atherton to witness his signature.  

930. Mr Birkett could not remember who asked him to sign the Seaquest supply agreement. It 
was brought to him for signature at Groby Road; and he signed it there. He and Mr Naden signed 
together. When he signed, Mr Fielding's signature was not on the agreement; nor was that of Ms 
Atherton, the witness. After Mr Fielding signed, the agreement was brought back to Mr Birkett; and it 
ended up in his plastic wallet. It seems strange for conspirators to have gone through this charade. If 
the object of the exercise was to forge an agreement signed by Mr Fielding Mr Naden and Mr Birkett, 
the obvious thing to have done was for Mr Fielding to have signed first and, once Mr Birkett and Mr 
Naden had signed, for them to have retained a completed copy, rather to have had a completed 
copy returned to them later. This has obviously given me great pause for thought.  

Subsequent events 

931. It will be recalled that Mr Fielding said that he had agreed to lend Northstar £80,000 in early 
January 1998; and that he had taken the first instalment of £10,000 with him to the meeting on 16 
January. It was the discovery of the existence of Seaquest that caused him to postpone payment 
and insist on the Seaquest supply agreement. Although the Seaquest agreement is alleged to have 
been signed on 21 January 1998, no payment was made until 27 January. If the loan was both 
urgent and dependant on the signing of the Seaquest supply agreement, it is difficult to understand 
why Mr Fielding did not make the first instalment available sooner (perhaps on completion of the 
agreement).  

932. It will be recalled that in the summer of 1998 Mr Read who dealt with tooling was unaware of 
the prospect of any white knight coming to the rescue. The tenor of Mr McMahon's evidence and Mr 
Whitelock's evidence points in the same direction. Moreover, Mr Hindley said that he did not hear the 
name Seaquest until October 1998, when he was asked by Mr Fielding to review Northstar's 
accounts. Mr Roche did not see the Seaquest supply agreement until disclosure in April 1999.  



Conclusion 

933. I conclude that the Seaquest supply agreement, like the Northstar supply agreement, came 
into existence at some time between March 1998 and the end of November 1998.  

Why were shares held by Mr Clayton?  

Relevance of the question 

934. If Mr Clayton knew that he held shares in both Northstar and Seaquest on trust for Mr 
Davies, not only will it seriously undermine his credibility on other issues, it will point to the 
conclusion that the share transfer agreement between him and Mr Fielding is a fabrication.  

HH Judge Behrens' judgment 

935. HH Judge Behrens has already decided that the shares in both Northstar and Seaquest 
belonged to Mr Davies beneficially; and that his interest passed to the trustees on his bankruptcy. He 
did not need to decide why the shares were issued to Mr Clayton in the first place, because Mr 
Clayton only claimed to hold shares as security for a loan that had been repaid. The issue of fact for 
me is whether Mr Clayton held these shares on trust for Mr Davies; and if so, whether he knew that.  

The Seaquest shares 

936. The Seaquest shares were registered in Mr Clayton's name on 13 January 1998. It will be 
recalled that Mr Naden's evidence was that the trigger for his approach to Mr Clayton for a loan was 
Mr Fielding's failure to pay over the first instalment of £10,000 on 16 January. Mr Clayton maintains 
that at the time of the agreement he had never heard of Seaquest. In addition, Mr Clayton says that 
no share certificate was issued to him while his loan was outstanding; and that when he was offered 
the Seaquest shares, after his loan had been repaid, he rejected the offer. If that is right, then the 
allotment of shares in Seaquest to Mr Clayton cannot have been part of any agreement for a loan.  

The Northstar shares 

937. If Mr Clayton had been repaid his loan by March 1998, why were shares in Northstar 
registered in his name on 1 April? It cannot have been as security for a loan, because by that time 
his case now is that he had been repaid. Mr Naden's evidence is that Mr Clayton was repaid his loan 
on about 12 March 1998, and in his oral evidence Mr Clayton said that he could not contradict that.  

938. This evidence leads to the conclusion that the issue of the Seaquest and Northstar shares 
had nothing to do with any loan by Mr Clayton. The fact that the share certificates remained in 
Seaquest's and Northstar's custody, whence they were handed over to the trustees also suggests 
that they had nothing to do with any loan.  

939. I conclude, therefore, that no shares in Seaquest or Northstar were issued to Mr Clayton as 
security for a loan. If they were not issued as security for a loan, why were they issued? Mr Clayton 
does not claim to have paid for the shares and, unlike Mr Fielding, he does not claim that the issue 
of shares to him beneficially was a condition of any loan. The only possible answer is that Mr Clayton 
was holding them as nominee for someone else. And the only plausible candidate is Mr Davies. In 
the case of the Seaquest shares, this is corroborated by the information given by Mr Fielding to 
Seaquest's auditors, to the effect that the Seaquest shares were held by Mr Clayton as Mr Davies' 
nominee. In the case of Northstar this is corroborated by the draft stock transfer form from Mr Naden 
to Mr Clayton, which described the transfer as a transfer from one nominee to another. I conclude, 
therefore, that Mr Clayton held shares in both Northstar and Seaquest as nominee for Mr Davies.  

Mr Clayton's knowledge 

940. Did Mr Clayton know that? In a witness statement made on 21 January 2000 Mr Clayton said 
that:  



i) He did not get the 98 shares in Northstar that were put in his name straight away, but in 
due course he did receive the certificate; 

ii) At the time that he did the deal with Mr Naden he had no knowledge of Seaquest, but 
regarded getting the shares in that company as "a bonus" in return for making the loan. 

941. In a witness statement made on 8 February 2000 Mr Clayton said that:  

i) Mr Clayton did not receive any shares immediately, but Mr Naden gave him two share 
certificates (one in respect of Northstar and the other in respect of Seaquest) at the 
beginning of April 1998; 

ii) This was the first intimation that he had of the existence of Seaquest; but he did not 
question Mr Naden giving him the two share certificates; 

942. In his witness statement made on 8 September 2004 Mr Clayton said that:  

i) He provided the cash to Mr Naden on the day after the agreement to make the loan was 
made and received a share certificate for shares in Northstar, registered in Mr Naden's 
name, "in exchange"; together with a receipt for the money and a promise to let him have a 
certificate for the same shares in his own name; 

ii) He received no new certificate for shares while his loan remained outstanding; 

iii) After the repayment of his loan he was handed an envelope by Mr Birkett containing 
share certificates relating to shares in both Northstar and Seaquest in his own name; but he 
refused to accept them and told both Mr Birkett and Mr Naden that he did not wish to have 
them; 

iv) Despite his having refused the certificates he had the feeling that they were posted to him 
subsequently, and he put them in a box of papers. 

943. In his oral evidence Mr Clayton said that:  

i) When he handed over the cash he did not receive any share certificate: that came later; 

ii) But he also said that he was given a share certificate at the time of handing over the cash; 
and that he took the certificate home where he put it in a box in his dining room; 

iii) He was, however, given a receipt. 

944. The discrepancies between these various versions of events do much to damage Mr 
Clayton's credibility. I add also that although Mr Clayton never actually became a director of 
Northstar or Seaquest, forms of appointment (Form 288a) for both companies were prepared for him 
by Mr Vibrans. Mr Vibrans must have been told to prepare them by someone; and the only plausible 
candidate is Mr Davies. Mr Clayton also went to the meeting at which Mr Whitby was sacked in April 
1998.  

945. Ultraframe submit that I should find:  

"that by virtue of his dealings with Tom Clarke prior to his death, Jeff Naden, Dave 
Hardman, Janice Bardsley and Howard Davies, Mr Clayton knew of [Mr Davies' 
disqualification as a director and his bankruptcy] by the beginning of 1998. He 
needed someone who he trusted who was prepared to act as a front for him in 
relation to Northstar and the new company, Seaquest, which was to take 
assignments of the IPR. … [Mr] Clayton needed help and support in his new 
business venture, including favourable prices for the necessary component parts. … 



The truth is that when Seaquest was established, Howard Davies asked Mr Clayton 
if he would act as a nominee shareholder for him. He did so because he trusted him 
and Clayton, with Naden's participation, agreed to do so. 

Somewhat later in 1998, Mr Davies also asked him to take over from Mr Naden as 
nominee shareholder in Northstar and also to become a director of both Northstar 
and Seaquest." 

Conclusion 

946. In my judgment this is the truth; and I so find. I conclude that Mr Clayton did know that he 
held shares in both Seaquest and Northstar as nominee for Mr Davies. In the light of this finding, I 
must also conclude that Mr Clayton has deliberately given untruthful evidence.  

Who provided the cash to Northstar?  

The starting point 

947. Ultraframe say that the accounts of Mr Clayton's loan and Mr Fielding's loan are fictitious; 
and that the cash which is recorded as having gone through Northstar's accounting records was in 
fact provided by Mr Davies. They say that Mr Fielding paid Mr Davies £100,000 to take over the 
business of Northstar and Seaquest; and that the agreement was made in the autumn of 1998. The 
fact that I have found that the Northstar supply agreement and the Seaquest supply agreement were 
later fabrications does not necessarily mean that Mr Fielding did not lend money to Northstar. Indeed 
Ultraframe have stressed on more than one occasion that Mr Fielding's "appropriation" of corporate 
businesses follows a pattern. If so, that pattern begins with a loan.  

948. In my judgment the bedrock is the fact that Northstar's bank statements record counter 
payments amounting to £60,935. I take this as the starting point.  

The accounting records: a recapitulation 

949. Based on the accounting records, for the reasons I have given, I am disinclined to accept 
that Mr Clayton made the loan to Northstar that he said he did. I am inclined to accept that Mr Davies 
lent Northstar at least £9,685. I am inclined to accept that Mr Fielding could have lent money to 
Northstar; but that the accounting records do not fully support his case.  

Did Mr Davies provide the cash? 

950. I have already provisionally concluded, based on the accounting records, that Mr Davies lent 
Northstar the sum of £9,686.35 out of the £114,686.35 in cash that he withdrew from the Amberbale 
account. There is nothing else in the evidence that displaces that provisional conclusion. I find, 
therefore, that the sum of £9,686.35 came from Mr Davies. But £9,686.35 is not a large amount of 
money; it was provided almost immediately after Mr Davies' bankruptcy and well before his second 
departure for the USA; and even if he did provide it, it sheds little light on the provision of the much 
more substantial cash sums later on.  

951. On 29 January 1998 Mr Hacking wrote to Mr Deane of the DTI. The letter had been sent to 
Mr Naden in draft, but was sent to Mr Deane without amendment. Mr Hacking said that he had 
spoken to Mr Davies. Mr Hacking explained that he understood that from time to time Mr Davies 
advanced money to the company; but that equally he was paid money by the company. Mr Hacking 
said that it was quite likely that the monies paid to Mr Davies "may well" have exceeded the monies 
that he paid the company; but that the company's accountants were looking into it. If Mr Davies had 
very recently made large loans to Northstar which were still outstanding, I would (even bearing in 
mind his secretiveness) have expected him to have mentioned it to Mr Hacking.  

952. Mr Birkett says that he saw Mr Davies bring cash in "in chunks" five or six times as and when 
required between January and March 1998; and that the total of the cash was £80,000. He recalled 
the occasion on 11 March 1998, which I will describe in due course.  



953. Ms Owen recalled that she had seen Mr Davies put money into the business in the period 
before his bankruptcy in December 1997. However, she said in her witness statement that after his 
bankruptcy, and particularly when he discovered that he would be liable not only for his personal 
debts but also for the debts of the defunct Quickfit companies, this stopped. He collected as much 
cash as he could; and decided that, instead of using the cash to pay off his debts, he would use the 
money to "disappear". Before she gave her oral evidence she modified this account. She said that 
Mr Davies had lent £10,000 to Northstar in early January 1998 on his return from the USA and that 
this amount had been repaid to him in cash shortly afterwards. Ms Owen said that Mr Davies had 
told her, in the first week in January that Ms Patey had asked him for the money; and that, so far as 
she was aware, Mr Davies made the loan by the middle of the month. She also said that a couple of 
weeks later Mr Davies came to her flat and told her that his loan had been repaid. Both the loan and 
the repayment were in cash. However, she disclaimed any knowledge of the entry of £9,686.35 in 
the bank statements and Ms Patey's cash book. Ultraframe do not challenge her evidence that the 
loan in cash was made; but they do challenge her evidence that it was repaid.  

954. In his witness statement made in May 2001 (which I must treat with considerable caution) Mr 
Davies himself said:  

"I still had money (around £127,000) in the Amberbale account from a property sale 
in early 1998, but I needed that for myself, I was sick of the whole affair. There was 
plenty of money left in Groby Road to deal with all the debts, so I left. Amazingly, 
NatWest just let me have it in cash on the strength of a phone call. In my view I had 
paid all my debts with the loss of Groby Road and this money was properly mine 
and I did not steal it." 

955. I pause to note that the aggregate of the cash that Mr Davies drew out of Amberbale's 
account together with the loan of around £10,000 that Ms Owen says he made on his return from the 
USA is £124,000-odd. It will also be recalled that the Official Receiver's report to Mr Davies' creditors 
recorded that he had recently sold his BMW.  

956. At the Glassex exhibition in March 1998 Mr Davies is recorded as having said that "he had a 
good source of finance which was coming from his anonymous backer". This, too, is an indication 
that the cash was not coming from Mr Davies himself.  

957. In a letter written on 2 January 1999 Mr Ivison said that he was prepared to say on oath that 
he had never seen Mr Davies with "plastic bags full of money". However, in his witness statement he 
said that he did once see Mr Davies with a plastic bag that he suspected contained a large sum of 
cash. His suspicion was based on the shape of the bag. In his oral evidence Mr Ivison said that he 
"did not actually ever see Mr Davies produce large sums of cash"; but added that it would not have 
surprised him, as that was the way he worked. Later in his evidence he accepted that what he knew 
of Mr Davies' way of working was based on second hand information. There does seem to have 
been a well-known legend about Mr Davies and his access to cash. Laddie J found that Mr Davies 
was "awash with cash"; and the evidence I heard leads me to the same conclusion, with one 
significant difference. In my judgment there was a change in Mr Davies' access to cash and his 
willingness to put it at Northstar's disposal before and after the date of his bankruptcy. I cannot place 
any weight on Mr Ivison's evidence.  

958. Mr Hochhauser also relied heavily on the business plan that Mr Roche prepared in August 
1998. First, the plan referred to a loan of £70,000 having been made by Mr Davies. Second, it 
contemplated finding a new investor, which is not consistent with Mr Fielding having already 
invested. However, since Mr Roche prepared this plan on the basis of information he had been given 
by Mr Birkett (especially in relation to events that were before his time at Northstar), the weight I can 
attribute to this document is only as good as Mr Birkett's evidence.  

959. There are also the accounting records to consider. If (as I find) the 1998 account maintained 
on Northstar's Sage DOS represented the account between Northstar and Mr Davies, it contains a 
record of large payments made by Mr Davies to Northstar up to the summer of 1997. By contrast the 
1998 account maintained on Opera contains no record of any substantial receipt after 1 June 1997. 
On the contrary, it records a series of payments by Northstar to Mr Davies. If the cash in Mr Davies' 



possession on 11 March 1998 really emanated from his own resources, one would have expected it 
to be recorded in the 1998 account, as well as in the manually maintained cash-book.  

Conclusion on Mr Davies 

960. I now come to my conclusion. On the one hand, if Mr Davies had access to large amounts of 
cash, it is very strange that he allowed himself to be made bankrupt over a debt of £31,000. Not only 
was the bankruptcy order made against him, he also attempted to have the bankruptcy order 
annulled. In order to secure the annulment, he would have had to pay off his debts; and must have 
been advised of that before the application for annulment was made. If he had simply decided to call 
it quits even though he had access to large amounts of cash, why did he bother to make the 
application for annulment? On the other hand, the extraction of over £100,000 in cash from 
Amberbale does appear to demonstrate that he did in fact have access to large amounts of cash. He 
also had a substantial and valuable asset in the shape of Groby Road. The answer to this apparent 
conundrum may be, as Ms Owen suggested, that Mr Davies' liability for the debts of the defunct 
Quickfit companies put a very different complexion on his application for annulment. Mr Davies' own 
explanation: that Groby Road was an asset valuable enough to pay off his debts in full, also has 
force. Yet assuming that he did have access to large amounts of cash, why would he put it into 
Northstar, which was in dire financial straits and which was vulnerable to attack by the trustees in 
bankruptcy; not to mention attack by Ultraframe? In addition by the time that the substantial 
payments came to be made the intellectual property rights in the system had been transferred to 
Seaquest. Mr Davies regarded the system as "his baby". He did not seem to be particularly 
interested in the fabrication of roofs or the supply of bought in components, which was Northstar's 
business at the time. If he had placed cash at the disposal of either company, it would have been 
Seaquest. In addition, Mr Davies was a man who thought, in words attributed to Sam Goldwyn, that 
bankruptcy is a legal process in which you put your cash in your pants pocket and give your coat to 
your creditors. Is it not more likely that Mr Davies would have extracted as much cash as he could 
from sources available to him, and attempted to make it "disappear"? This explanation was the one 
that Ms Owen and Mr Davies himself gave.  

961. In addition, the evidence of Mr Roberts is more consistent with Mr Davies having been a 
recipient of cash from Northstar, rather than a provider of cash. He also said that before he went to 
the USA Mr Davies took "a money bag full of money", which he thought had come from Mr Birkett. 
The cash bag that he saw was a cloth bag, about the size of an A4 sheet of paper. If cash was 
potentially available to Northstar from its own trading, the simpler (and obvious) course would have 
been to let Northstar receive it, rather than for Mr Davies to have made loans from his own 
resources.  

962. Although I do not rely on it, Laddie J found on the trial of the preliminary issues that, on the 
balance of probability, Mr Davies never made any significant loans to the companies. I reach the 
same conclusion, with the exceptions of the recorded loan of £9,686.35, and the cash loan which Ms 
Owen says that Mr Davies made to Northstar in January 1998. The upshot is that I find that Mr 
Davies lent Northstar just under £20,000 in January 1998; and no more.  

963. I also find that Mr Davies was repaid amounts that he had lent Northstar earlier, through the 
mechanism of the "Alan Clayton loan account". It is also probable that the two postings to the 2301 
account of £10,000 and £16,170 represent money which, one way or another, made its way to Mr 
Davies.  

Did Mr Clayton make a loan to Northstar? 

964. Mr Fielding said that at the time when he was discussing lending money to Northstar; and at 
the time when the money was actually paid, Mr Naden did not mention to him that Northstar was 
borrowing money from any other source. He did not find out about Mr Clayton until later, at Easter 
1998. At that time, according to Mr Fielding, Mr Naden said that Northstar had been forced to borrow 
money from Mr Clayton because Mr Fielding had not come up with the money on 16 January 1998.  

965. Ms Owen said that she remembered Mr Naden coming in with £20,000 in cash in January 
1998. She said that he told her he had some money "that needed banking" and asked her to check 
it. She took the money up to the office that she shared with Ms Patey; and sat down and counted it 



out. It was in denominations of £20, mostly in used notes. Having counted it she gave it to Ms Patey 
for banking; and, as far as she was aware, Mr Patey banked it. Later in the day she asked Mr Naden 
where the money had come from; and he told her that it had been lent by Mr Clayton; although 
whether the loan was to Northstar or to Mr Naden personally was not clear. Ms Owen did not see 
any written acknowledgment of Mr Clayton's loan. Ms Owen said that Mr Clayton was repaid on 11 
March; but, again, she saw no written record of that. The cash book and the bank statements record 
a loan and a counter receipt of that amount on or about 27 January 1998.  

Mr Clayton's accounts 

966. Mr Clayton has given a number of different and inconsistent accounts of the details of the 
making and repayment of the loan of £20,000 that he says he made. First, as regards the making of 
the loan:  

i) In a letter to Hammond Suddards dated 18 November 1998 Mr Clayton said: 

"It is a fact that I held the shares. The basis of this was a loan of £20,000 to Jeff 
Naden in January 1998 when he was struggling financially and seeking to develop 
his business. In return for this loan I took shares by way of security until the loan 
was repaid. This loan was repaid in a matter of weeks and the shares relinquished." 

This letter was drafted for him by Mr Roche. 

ii) In his witness statement of 21 January 2000 Mr Clayton said 

a) In the early part of January 1998 he agreed to advance the sum of £20,000 to Mr 
Naden for Northstar and Mr Naden agreed to transfer to Mr Clayton his shares in 
Northstar; 

b) The money was in fact advanced in mid-January. 

iii) In his witness statement of 8 September 2004 Mr Clayton said that he began discussions 
with Mr Naden in December 1997. but did not reach agreement until January 1998; and that 
the money came from the sale of his Bentley; 

iv) In his oral evidence: 

a) He said that he had a cash hoard of some £70,000 under his bath; 

b) He was very unclear about whether he had lent money to Northstar or to Mr 
Naden personally. 

967. Second, as regards the repayment of the loan:  

i) In his letter of 18 November 1998, Mr Clayton said that the loan had been repaid "in a 
matter of weeks". 

ii) In a letter dated 23 December 1998 Mr Clayton said that he had been repaid towards the 
end of March 1998. Mr Wordsall said that he typed a draft of this letter on 19 December 
1998, at Mr Birkett's dictation, on his computer at Groby Road. The draft differed in some 
immaterial respects from the letter as sent four days later. Mr Wordsall did not make the 
amendments. Mr Roche was not involved in the drafting of this letter. 

iii) In a witness statement made on 21 January 2000 Mr Clayton said that he was repaid 
near the beginning of April 1998 and that he believed that when he was repaid he gave back 
to Mr Naden the receipt and the share certificates. 



iv) In his witness statement of 8 February 2000 Mr Clayton said that the loan was repaid 
some time after 14 April 1998. He had heard from Mr Fielding a few days earlier, and 
explained to Mr Fielding that he was holding the shares in Northstar and Seaquest because 
he had not been repaid; 

v) In his witness statement of 8 September 2004 Mr Clayton said that: 

a) his initial belief was that the loan had been repaid some time in April although it 
could have been in late March; 

b) when he was repaid the loan he destroyed the receipt in Mr Naden's presence, 
but did not give him back the share certificate because he could not find it; 

c) having destroyed the receipt he gave it back to Mr Naden 

vi) In his oral evidence Mr Clayton said: 

a) He was repaid the money in cash at Groby Road, having met Mr Naden outside 
Northstar's premises; 

b) Mr Naden was wrong in suggesting that he went to see Mr Clayton to make the 
repayment; 

c) He could not pinpoint the date of repayment, but that it was in March rather than 
April; 

d) His earlier statements suggesting that he had not been repaid until April were 
wrong; 

e) At the time of repayment he might have given back to Mr Naden the share 
certificate for the Northstar shares registered in Mr Naden's name, but he might not 
have done because he had lost it; 

f) He could not have both destroyed the receipt and also given it back to Mr Naden. 

968. Once again, the inconsistencies in Mr Clayton's accounts seriously harm his credibility.  

Other inconsistent accounts 

969. Ultraframe also point to other accounts of Mr Clayton's involvement given at different times in 
the story:  

i) On 30 June 1998 Messrs Birkett, Ivison and Roche attended a meeting with Mr Hacking, 
Northstar's solicitor. Mr Hacking's file note records that the shares in Northstar had originally 
been held to Mr Davies' order. There had then been a transfer to Mr Naden, but Mr Hacking 
did not know on what basis he held the shares. The note continued: 

"However, the subsequent transfer to Alan Clayton was, I believed, one for value (I 
understand about £70,000 was paid). I understood from Eddie [Birkett] that this had 
been paid into the company's bank account to provide further working capital." 

970. On 12 November 1998 Mr Birkett told Mr Hacking that Mr Naden had held the shares in 
Northstar until he transferred 98 per cent to Mr Clayton "as security for his £70,000 loan".  

971. I should also mention the early drafts of Mr Roche's report of 24 November 1998 in which he 
suggested that Mr Clayton lent Northstar the money in tranches. Mr Clayton does not claim to have 
done this.  



972. I have already concluded that the fact that shares in Northstar and Seaquest were registered 
in Mr Clayton's name had nothing to do with any loan. This casts considerable doubt on his claim to 
have made a loan at all. There are a number of factors that point in the same direction. First, at the 
time when he claims to have made the loan, Mr Clayton had only been a customer of Northstar for a 
few months. Apart from his friendship with Mr Davies, he was not an obvious candidate for an 
interest free loan. Second, there are the serious inconsistencies in his account of when he says the 
loan was made. Third, the accounting records do not support his claim. Fourth, the motivation for the 
loan does not stand scrutiny. By January 1998, with the incorporation of Seaquest, the licensed 
fabricators scheme had been abandoned. There is no trace of anyone in fact having paid £50,000 for 
a licence to fabricate roofs. Why then should Mr Clayton have lent Northstar £20,000 for something 
that he could have got anyway? Moreover, once Seaquest had been incorporated, the idea was that 
the "direct from the mill" system would come into operation. The prices would be in Seaquest's 
control: not Northstar's. Yet Mr Clayton was adamant that he had never heard of Seaquest. Fifth, he 
said in his witness statement that he sold his Bentley (which raised £20,000) to further his business 
interests. Given that he had only recently started trading, it is unlikely that he would have sunk the 
whole proceeds into a loan to Northstar. And in any event, if he had £70,000 in cash hidden under 
his bath, the Bentley is an irrelevance. Sixth, his holding of the shares in both Northstar and 
Seaquest demonstrates that he was willing to act as a front for Mr Davies.  

Conclusion on Mr Clayton 

973. I conclude that the story of Mr Clayton's loan is an invention. In my judgment the reality is 
that Mr Davies lent Northstar a little under £20,000 in January 1998; and the story of Mr Clayton's 
loan was a means of repaying Mr Davies. It is quite possible that this is the story that Ms Owen was 
told by Mr Naden. If, as Mr Naden and Mr Clayton say, Mr Naden handed £20,000 in cash to Mr 
Clayton on March 11 1998, that sum was used to repay Mr Davies.  

Mr Fielding's access to cash 

974. Mr Fielding says that he made a number of investments in businesses at about the time that 
he says he lent £80,000 to Northstar. As set out in his witness statement, as amplified by his oral 
evidence, they are:  

Date Amount 
£ 

Purpose Derivation 

August 1994 £10,000 Loan to Kilohurst Ltd Seathurst 

August 1994 £67,880 Loan to Kilohurst Ltd  Share proceeds 

January 1995 £20,000 Paid to Kilohurst Plastics Ltd in return for the 
issue of shares 

 

December 1995 £13,000 Loan to Kesterwood Cash 

Early 1996 £87,000 Loan to Kesterwood in return for 66 per cent 
of the shares 

Joint account with Mr 
Fielding's mother 

February 1996 £30,000 Paid to Mr Hopwood in return for his 
shareholding in ASM Ltd 

Cash 

February 1996 £15,000 Loan to Mr Howarth of ASM Cash 

June 1996 £35,000 Deposit for Burnden Works  

April 1997 £10,000 Loan to Mr Howarth of ASM  

May 1997 £20,000 Paid on behalf of Kesterwood Cash 

11 November 
1997 

£10,750 Paid for the assets of Kesterwood  



November 1997 £40,000 Paid to Dearward to cover its payment of 
Kesterwood's debt 

 

27 January 
1998 

£10,000 Loan to Northstar Cash 

4 February 
1998 

£10,000 Loan to Northstar Cash 

11 February 
1998 

£10,000 Loan to Northstar Cash 

11 March 1998 £50,000 Loan to Northstar Cash 

May 1998 £30,000 Paid to Mr Davies Cash 

September 2000 £70,000 Paid to Mr Davies via Con Cunningham Cunningham's bank 

975. In addition he said in his oral evidence that all the holidays that he has had for the last ten 
years have been paid for in cash. Mr Fielding also says that he made the loan of £80,000 to 
Northstar in cash, part of which Mrs Fielding helped him count out. Mrs Fielding also gave other 
examples of having helped Mr Fielding count out cash (in amounts of £30,000 or so) on at least four 
other occasions. She also helped count out incoming amounts of cash, although not in the same 
quantities.  

976. Ultraframe say that Mr Fielding did not have the resources to make the payments he claims 
to have made. In order to evaluate Mr Fielding's evidence it is necessary to go back over many 
years. Mr Fielding's evidence was that he had large amounts of cash available to him. This cash was 
originally kept in a suitcase (first in his bedroom and then in the loft in his mother's house); and then 
in a safe at his home. Mr Fielding estimated his cash hoard at various times as follows:  

Date Amount £ 

1976 £25,000 

1979 £30,000, plus £10,000 in the bank 

July 1992 £400,000 

August 1994 of the order of £350,000 

October 1995 about £300,000 

Early 1996 about £300,000 

Christmas 1998 £160,000 

August 2000 Over £70,000 

At trial (December 2004) £40,000 to £50,000 

977. In the early years, Mr Fielding says that his cash hoard derived from gambling. However, he 
retired from playing cards in 1976. From 1984 onwards, he says that he was placing bets of up to 
£20,000 at a time. £20,000 was approximately double his annual salary at the time (he earned 
£12,000 a year as from June 1986). Mr Fielding accepts that he did not always win his bets. Mr 
Fielding also says that in 1994 or 1995 he stopped gambling for large stakes; although he still goes 
to the races once a month, and might expect to wager £2,000 to £5,000 a time.  

978. From about July 1986 Mr Fielding carried out some freelance quantity surveying work; in 
particular for Seathurst Ltd, which was owned by Con Cunningham. He said that Seathurst often 
paid him large sums of money in cash. These sums were not accounted for in his accounts; but Mr 



Fielding says that the payments to him were net of tax. He referred to one project in 1991 as a result 
of which, he said, he was paid over £200,000 in cash, after tax had been deducted. Also in 1991 he 
sold the then matrimonial home, generating a surplus of £52,000 which he invested in the stock 
market. In July 1992 he bought a house for his estranged wife and their children. He paid £50,000 
towards the cost of the house, raising the balance of £80,000 on mortgage. By this time, he says that 
his cash hoard had reached £400,000. But he did not use the cash to pay for the house because he 
did not want his estranged wife to find out about it. At some stage Mr Fielding negotiated a 
settlement of his matrimonial proceedings; but I was not given any details of the settlement.  

979. Two years later, in August 1994, Mr Fielding agreed to lend money to Kilohurst. I have 
already touched on this. In his witness statement Mr Fielding said that he agreed to lend £20,000, 
while he and Mr Owen were on holiday in Portugal. The money was to come from the proceeds of 
sale of some shares which he had just sold for about £68,000. He would arrange for the proceeds to 
be sent to Kilohurst; Kilohurst could use £20,000 for its own purposes, and he would collect the 
balance on his return to England. However, on his return, the proceeds had not been released; and 
Mr Owen was in urgent need of £10,000. In his witness statement Mr Fielding said that he gave Mr 
Owen "£10,000 in cash". Although Mr Fielding did lend Kilohurst £10,000, he did not do so in cash. 
The sum of £10,000 came by cheque from Seathurst. Mr Fielding was unable to explain why, in view 
of the urgency of Mr Owen's need for cash, he did not have recourse to his cash hoard, which at that 
time stood at something of the order of £350,000. This piece of evidence undermined both Mr 
Fielding's claim to have had a large cash hoard; and also his evidence that Seathurst paid him in 
cash. In addition to this payment from Seathurst, the documents revealed other payments by 
Seathurst, which were also not made in cash (or at least did not end up in Mr Fielding's safe). One 
such payment of £125,000 was made by Mr Cunningham personally in February 1997; and another, 
of £60,000, in April of that year. Mr Fielding said that these payments represented payment for his 
share of a contract that he had undertaken with Seathurst, some time after 1991. But Mr Fielding 
also said that Seathurst had become insolvent in 1987 or 1988 or thereabouts. Mr Fielding's 
business relationship with Mr Cunningham and Seathurst was given scant attention in his witness 
statement. Overall, Mr Fielding's oral evidence about his business dealings with Seathurst and Mr 
Cunningham, and in particular the large cash receipts he alleged, was vague and self-contradictory.  

980. In October 1994 Mr Fielding moved into the house where he now lives, St Anne's House. He 
raised £200,000 on mortgage; and paid the balance of £110,000 by cheque, using funds in a bank 
account for that purpose. This money did not come from the cash hoard. The purchase of the house 
may have taken place in April 1994; because Mr Fielding said that a lot of work had to be done to it 
before he moved in. The cost of the work is not accounted for in any of the figures I was shown.  

981. Mr Fielding explained that the cash hoard was in banknotes of £20 and £50 denominations. 
A new £20 note was issued in 1991. At that time the cash hoard was approaching its peak of 
£400,000. The old £20 note ceased to be legal tender in March 1993. A new £50 note was issued in 
April 1994. The cash hoard at that time would have been between £400,000 and £350,000. 
However, Mr Fielding said that he did not take any of the cash to the bank in order to exchange old 
notes for new ones. Rather, he said, he "was recirculating" the money. If the cash was being 
"recirculated" to such an extent as to avoid the need to exchange out of date banknotes for new 
ones, there must have been large influxes of cash into the hoard. When asked to explain what he 
meant by that expression he said that he was using the money "to do all sorts of things" and 
replacing it. But the only use that came to mind was gambling and using some of it to live on. Mrs 
Fielding knew of the cash hoard in the safe; but her evidence was that she and her husband did not 
use it to live on. I cannot accept Mr Fielding's evidence on this point.  

Mr Fielding's income 

982. It is not possible to reach any firm conclusions about the extent of Mr Fielding's income. 
Although he disclosed accounts of his partnerships and of companies in which he had an interest, 
his evidence was that he had sources of income (apart from gambling) that these documents did not 
reveal. However, he declined to answer questions about the source of this income; relying on his 
undoubted privilege against self-incrimination. The reason he gave for lying to his accountant about 
the source of funds for the purchase of Burnden Works was that there was "too much" money for 
him to be able to justify. This was a particularly evasive passage in Mr Fielding's evidence:  



"Q. Where does the money come from at item b if not from Con Cunningham? 

A. It came from the account with my mother. 

Q. Why do you not identify that as the source, if it comes – if the account contains 
what you say it did, which is the proceeds of share sales? What is the problem with 
that? 

A. Because I did not want my accountant enquiring into the accounts I had with my 
mother. 

Q. Why not? 

A. I just did not want to. 

Q. Why not? 

A. Because it would have involved too many questions and too many answers.  

Q. Why? What questions, what answers? 

A. (Pause). Just to whether the money – where the money had come from. He 
would not – 

Q. You could tell him what you have told my Lord: it comes from the proceeds of 
shares I had bought and sold, could you not? What was the difficulty with that? 

A. (Pause) Because there was – there was too much money there. 

Q. Too much money there? 

A. Yes. 

Q. Why? In what way "too much"? He is probably used to figures. What was the 
problem? 

A. (Pause) 

Q. Do you want to take the privilege against self-incrimination here? 

A. I think I am going to have to." 

983. Mr Fielding also said that he maintained two bank accounts and one building society account 
jointly with his mother. Between 1985 and 1995 the proceeds of share sales was paid into these 
accounts. At the peak, between 1992 and 1994, the cumulative credit balance on these accounts 
was of the order of £500,000; and although Mr Fielding stopped making deposits into them in 1995 
(with one or two exceptions), the cumulative credit balance in mid-1996 was still several hundred 
thousand pounds. Mr Fielding did not reveal the existence of these accounts in his witness 
statement. He also refused to give general disclosure of all his bank accounts, despite being warned 
(by me) that a failure to do so might result in adverse inferences being drawn against him.  

984. The only positive evidence of investment in the stock market that Mr Fielding gave was the 
investment of £52,000 from the sale of the then matrimonial home in 1991. Mr Fielding says that he 
stopped investing in the stock market when he married Sally Fielding in July 1995. A schedule of 
sale proceeds of shares sold by Mr Fielding since 1995 amounts to some £200,000. The proceeds of 
sale of these shares was not paid into the joint accounts; but was paid to Mr Fielding's companies. It 
thus follows, that if Mr Fielding is correct, by 1995 his investment of £52,000 in the stock market in 



1991 had turned into about £700,000 by 1995 (£500,000 paid into the joint account with his mother; 
and £200,000 described in the schedule of share sales since 1995). The stock market did not even 
double between 1991 and 1995. The FTSE 100 increased in that period by about 50 per cent. 
Moreover, since the recorded proceeds of the share sales were paid into the joint account or to Mr 
Fielding's companies, they cannot have contributed to the cash hoard. In addition the loan to 
Kilohurst of £70,000 came from the proceeds of share sales; and this money was still owing to Mr 
Fielding when Kilohurst went into liquidation.  

985. In my judgment Mr Fielding grossly exaggerated his access to cash from legitimate sources. 
However, leaving aside his claim to have invested £80,000 in cash in Northstar, there is no real 
doubt that he has made substantial cash investments in small companies; often companies on the 
verge of insolvency. It is also common ground, as I have described, that he caused substantial 
inflows of cash into Seaquest (even if the payments out of that cash were "circular"). In addition, this 
sector of business activities seems to be peopled with men who regularly carry tens of thousands of 
pounds in banknotes in carrier bags. So although I do not accept Mr Fielding's evidence about the 
extent of his access to cash, I am prepared to accept that he had access to at least £80,000.  

The first three instalments of cash  

986. Mr Fielding said that he had told Mr Naden that he would lend Northstar the money in weekly 
instalments of £10,000 cash. He took the first instalment of £10,000 to the meeting at Burnden 
Works on 16 January 1998. He had taken it out of his safe at home, either that morning or the 
previous evening, and put it into his locked briefcase. He left the briefcase under his desk in his 
office. Mr Fielding was very vague in his oral evidence on whether he had told Mr Naden, in 
advance, that he would pay the first instalment that day; but he said that he thought that Mr Naden 
expected to receive it. He had, however, said in his witness statement that he had told Mr Naden 
that he would start the payments on 16 January. Mr Birkett said that he did not know that Mr Naden 
expected to receive a payment that day. Mr Fielding said that the money was not mentioned at the 
meeting; but that Mr Naden would have realised from the look on Mr Fielding's face that because of 
the appearance of Seaquest the money would not be paid that day. Nor did Mr Naden raise the 
question when the money would be paid before he left Burnden Works at the end of the meeting. Mr 
Fielding says that he took the money home with him at the end of the day.  

987. In his witness statement of 22 January 2000 Mr Naden said that the first instalment of 
£10,000 was due in the middle of January and that he expected to receive it at the meeting on 16 
January. However: "the meeting turned sour for Mr Fielding because when the idea of Seaquest was 
floated, he was livid and he ended up not giving me the first payment of £10,000". His witness 
statement prepared for trial contained a similar account.  

988. Mr Fielding says that it was a condition of his making the loan to Northstar that the Seaquest 
supply agreement be made. It was signed on 21 January 1998. Mr Naden and Mr Birkett came to 
Burnden Works to sign it. But Mr Fielding did not pay over the first instalment of £10,000 that day. 
He said that he did not have the money with him; but that he had left it at home, even though the 
signing of the agreement had been pre-arranged, and even though he knew that Northstar were 
"desperate" for the money. Mr Fielding says that on 21 January he told Mr Naden and Mr Birkett that 
he would give them the money "next week". He said that as Mr Birkett and Mr Naden had messed 
him about, he was not going to jump to their tune. So he made them wait. In response to the 
question why he made them wait, Mr Fielding's answer was: "Because I could".  

989. On the following Tuesday, 27 January 1998, Mr Fielding says that he took the first instalment 
of £10,000, in an A4 envelope, to Groby Road. He called in, without an appointment, on his way 
back from Sheffield. He asked for Mr Naden at reception and handed over the cash. He told Mr 
Naden that he would give him another £10,000 the next week. He neither asked for nor obtained a 
receipt. However, at the end of the week, Mr Fielding says that he annotated his diary for 27 January 
"N/S 10" as a note to himself that he had paid Northstar the first £10,000. Northstar's cash book 
records a loan of £20,000 on that day, and the bank statements record a credit of a similar amount.  

990. Mr Fielding says that he arranged for Mr Naden to come to Burnden Works on 4 February to 
collect the second instalment, but he did not fix a time. He took £10,000 out of his safe and put in it 
an envelope. Mr Fielding says that Mr Naden turned up in the afternoon, after banking hours. Mr 



Fielding met him in his office and handed over the second instalment of £10,000. Their meeting 
lasted for no more than five minutes; and Mr Fielding did not discuss the business with Mr Naden. Mr 
Fielding says that they arranged to meet again seven days later. Once again Mr Fielding annotated 
his diary "N/S 10". Northstar's cash book records a loan of £10,000 on that day, and the bank 
statements record a credit of a similar amount  

991. On 11 February Mr Naden again came to Burnden Works in the late afternoon. Once again 
Mr Fielding handed over £10,000 in cash which he had removed from his safe. Northstar's cash 
book records a loan of £10,000 on that day, and the bank statements record a credit of a similar 
amount. Once again Mr Fielding annotated his diary "N/S 10". He said that they agreed to meet 
during the following week, on 19 February. However, Mr Fielding said that he had to cancel the 
meeting; which he did, by telephone, on the morning of 19 February. By then, he had already taken 
the money with him to Burnden Works. However, he did not leave the money with anyone (for 
example Mr Sheffield, or his wife who also had an office at Burnden Works). Instead he took the 
money home with him. When Mr Fielding cancelled the planned meeting with Mr Naden for 19 
February he told Mr Naden that he would get back to him. However, Mr Fielding went on holiday to 
Mauritius on 23 February and did not return until 9 March. He did not get back to Mr Naden until his 
return. The reason for this according to Mr Fielding was a crisis in the project in the Shetland Isles, 
which occupied his time until he went on holiday.  

March 11 1998 and the final instalment 

992. It is common ground that on 11 March 1998 Mr Davies was seen with a large quantity of 
cash at Groby Road. In his witness statement Mr Birkett said that he saw Mr Davies give around 
£30,000 in cash to Maureen Patey for her to pay into the bank. It was in a plastic carrier bag. He saw 
this from his office, which overlooked the general office. Mr Birkett said in cross-examination that he 
saw Mr Davies ranting. This was not a particularly memorable thing, as Mr Davies often ranted. He 
saw Mr Davies throw the money at Mrs Patey. Some of the money was in sealed packs. He did not 
take much notice until Mrs Patey came back from the bank. Mrs Patey told him that she had asked 
Mr Davies for £30,000 and he gave it to her in cash, in sealed plastic envelopes or packages. When 
she took it to the bank and they counted it they found a £5 note in one of the packages instead of a 
£20 note so they gave her that back. As a result, only £29,980 was banked. The bank statements 
support the fact that £29,980 was banked on or about 11 March 1998. Ms Patey's cash book also 
records a loan of £29,980 on 11 March. It does not record a loan of any greater amount. Mr Birkett 
agreed that he did not observe anything before Mr Davies came into the office with the cash.  

993. So much is common ground. What is hotly disputed is where Mr Davies got the cash from. 
Ultraframe have no direct evidence of the provenance of the cash; and ask me to infer that it came 
from Mr Davies' private resources.  

994. Mr Fielding says that on the day after his return from holiday, while he was at ABB's offices 
in Telford, he spoke to Mr Naden and asked him to come to Burnden Works on the following day, 11 
March. Mr Naden said that they were "absolutely desperate" for cash; not least because there was a 
delivery of aluminium "on hold", which they needed in order to continue to fabricate roofs. By this 
time, Mr Fielding had paid £30,000 in cash to Northstar out of the promised £80,000. But he did not 
tell Mr Naden that he would hand over the balance of £50,000 on the following day. Indeed Mr 
Fielding says that he had not decided to do that when he spoke to Mr Naden; but probably made the 
decision while driving home. There was no logic to this decision, but Mr Fielding said that it slightly 
made up to Mr Naden for not having got back to him before his holiday. Mr Fielding's diary records a 
hospital appointment for his wife for 11 March; and does not record a meeting with Mr Naden. But Mr 
Fielding says that he wanted an excuse not to accompany his wife to the hospital; and that he did 
not record in his diary any meeting with Mr Naden for the purpose of handing over cash.  

995. On the evening of 10 February Mr Fielding removed £50,000 in cash from his safe; and 
counted it out with the help of his wife. Mr Fielding thought that he had told her that he was going to 
give the cash to Mr Naden. Mrs Fielding's response was simply: "that is a lot of money". Mrs Fielding 
said that she recalled counting out money with her husband. She could fix the date because it was 
the day before a hospital appointment, which Mr Fielding was supposed to attend with her, but in the 
event did not. She said that she and her husband counted out about half each, and that the total 
amount was in the region of £40,000 to £50,000. She has a vague recollection of his having told her 



that the money was for Mr Naden, or that he was investing in Northstar; or words to that effect. She 
did not, at the time, know that her husband had any shareholding in Northstar.  

996. Just over half the money fitted into a cloth banker's bag; and the remainder was put into a 
supermarket carrier bag, into which the cloth bag was also placed. Some of the bundles were 
unused notes, secured with banker's straps, and others were secured with elastic bands. Mr Fielding 
says that he put the carrier bag, with the cloth bag inside it, into his brief case and took it with him to 
work. Mr Fielding arrived a little late for work that day; and Mr Naden turned up shortly afterwards, at 
about 10.30 a.m. Mr Fielding apologised for not getting back to him. Mr Naden said that he had to 
get back to Groby Road to get money into the bank so that Northstar could pay for aluminium. Mr 
Fielding then told Mr Naden that he was going to give him the whole £50,000. Mr Naden seemed 
"reasonably pleased" and said "Thanks very much". The meeting was not long because Mr Naden 
was "desperate to get away", and "desperate" to get money for the aluminium. Having handed over 
the money, Mr Fielding told Mr Naden that he would send him a letter in the post confirming that all 
the money was in place. Once again, Mr Fielding did not ask for or obtain a receipt. Nor, this time, 
did Mr Fielding annotate his diary. Mr Fielding did send the letter; but not until 17 March 1998.  

997. Mr Naden says that the balance of the loan, amounting to £50,000 was paid to him by Mr 
Fielding in cash when they met at Burnden Works. He says that shortly after receiving that money, 
possibly on the following day, he "met up with" Mr Clayton and repaid his loan of £20,000, leaving a 
balance of £30,000, which he passed to the accounts staff at Northstar. In a previous witness 
statement Mr Naden says that he "visited" Mr Clayton to repay him. Mr Clayton says that he was in 
his car outside Northstar's premises at Groby Road and Mr Naden brought the money out to him.  

998. In her witness statement Ms Owen says that she was in Northstar's offices on 11 March at 
about lunchtime. Mr Naden came in with a carrier bag containing £50,000 in cash. Inside the bag 
there was a cloth bag containing bundles of notes. She says that Mr Naden told her that he had got 
£50,000 from Mr Fielding; and that he needed to pay back £20,000 to Mr Clayton. Ms Owen helped 
him count out £20,000, which Mr Naden took away with him. She was clear in her oral evidence that 
she and Mr Naden split the £50,000: £20,000 was counted out for Mr Naden to give to Mr Clayton; 
and the remaining £30,000 went back into the bag. She was also clear in her oral evidence that the 
bag was a cloth bag; not a plastic bag. She then took the balance, still in the cloth bag, up to Ms 
Patey, but on the way she bumped into Mr Davies in the yard. She told him that she was carrying 
money from Mr Fielding. Mr Davies said that he wanted to count it; and took the bag into his office. 
He emerged about five minutes later and threw the cloth bag, still containing the cash, across the 
table to Ms Patey, saying that it was £30,000 and she could bank it. Ms Owen said in her oral 
evidence that she followed Mr Davies up to the office floor, and went to the office that she shared 
with Ms Patey. She told Ms Patey that they had the money they needed; that it had come from Gary 
Fielding and that they had the money they needed for the aluminium. However, in giving her 
evidence at the trial of the preliminary issues before Laddie J, Ms Patey accepted that the money 
was in a plastic bag, rather than a cloth one; and she did not mention that the source of the money 
was Mr Fielding. The tenor of the questions and answers certainly proceeded on the assumption that 
the source of the money was Mr Davies; although I do not think that this was specifically put to Ms 
Patey. Ms Patey did not give evidence before me.  

999. Ms Owen's oral evidence differed from her witness statement in some respects. She was not 
clear whether Mr Naden told her that the money had come from Mr Fielding when he arrived with the 
money (as the witness statement said) or while they were counting it out; or when they were in the 
yard after having counted it out. She had also said in her witness statement that she had been told in 
advance that there would be a cash injection from Mr Fielding on 11 March, which did not sit easily 
with her oral evidence that she only found out the source of the funds on 11 March itself. Ms Owen 
said that this was an error on her part in writing her statement.  

1000. At 2.30 p.m. Ms Owen sent a fax to Alumax, saying that £19274-odd was being transferred 
to Alumax' bank account. Mr Langford, Northstar's driver, was waiting at Alumax' factory in Wales for 
the release of a load of aluminium, which Alumax would release only on receipt of funds. The money 
was indeed transferred that day, and the aluminium released. It was this incident which triggered Ms 
Owen's memory of the events of that day. Ms Owen also said that she must have known in advance 
that there was to be a cash injection on 11 March (even if not the source of the funds), otherwise she 
would not have arranged for Mr Langford to drive down to Alumax in Wales. There is force in this 



point. I think also that the timing of the fax at 2.30 p.m. is some corroboration for Ms Owen's 
evidence that the money was received at about lunchtime.  

1001. Mr Roberts said that he was responsible for receiving cash from drivers who had delivered 
orders to customers; and who had been paid cash on delivery. He said that he would take the cash 
to the office, where Mrs Patey, Ms Owen or Mr Naden would take it from him. In his oral evidence, 
however, he said that he handed cash to Mr Birkett and continued to do so throughout 1998. Mr 
Birkett denied this. Mr Roberts said that any cash went straight into Mr Davies' pocket and rarely 
found its way to the bank. Mr Roberts said that he saw Mr Davies take cash from the business in 
1997, but he did not see this happen after January 1998. He also saw Mr Birkett with bags of money 
which he assumed were on their way to Mr Davies.  

Mr Fielding's investments in previous ventures 

1002. Mr Fielding's involvement in Kilohurst began with a loan. His involvement ended with his 
taking control of the company. Mr Fielding's involvement with Kesterwood also began with a cash 
loan. It ended with Kesterwood going into liquidation; and its business being transferred to 
Kesterwood Extrusions and Kesterwood Plastic Processors. In both cases Mr Fielding acquired a 
substantial shareholding in the company along the way. In the case of Kilohurst the loan was 
£70,000. In the case of Kesterwood it was £100,000. It is not, therefore, implausible that Mr Fielding 
might have seen an opportunity to lend money to Northstar as the precursor to acquiring control of 
the company. Although it is only a straw in the wind, I should also refer to the note made by Mr Luke 
of Alumax, summarising his meeting with Mr Fielding on 11 November 1998. Mr Luke said that Mr 
Fielding had "exposed himself" to Northstar, as a means of acquiring leverage over the company. 
This is at least consistent with his having exposed himself through lending money to the company. 
So too is Mr Birkett's evidence that Mr Fielding was to be given "protection" by means of a 
debenture. The obvious thing to "protect" by a debenture is a loan.  

1003. When Mr Fielding described in his oral evidence what prompted him to approach Mr Naden 
over Christmas following his encounter with Mr Davies at the football match on 14 December 1997 
he said:  

"I saw it as an opportunity to see whether I could get a better foothold into 
Northstar." 

1004. The idea of a loan as a foothold into a company is, in my judgment, consistent with what Mr 
Fielding had done before.  

Is Mr Fielding's loan a fabrication? 

1005. If Mr Fielding's account of the making of a loan to Northstar is a fabrication, forming part of a 
dishonest conspiracy involving the forging of documents, the conspirators have made two very 
surprising mistakes. The first is that the amount that Mr Fielding claims to have lent Northstar does 
not completely tally with the accounting records. The loan is said to have been made in cash, and is 
therefore untraceable at Mr Fielding's end. So there are no bank statements at his end with which 
they must tally. But Northstar had its own accounting records and bank statements. They were 
readily available to the alleged conspirators. Surely a fabricated story would have been made to tally 
with those. This is particularly so in relation to the final payment of £50,000. The second mistake is 
even more surprising. If the conspirators are prepared to fabricate documents, why did they not 
fabricate a simple series of receipts for the money? Paradoxically, the absence of any receipt gives 
more rather than less credence to Mr Fielding's case.  

1006. As I began by saying in this section of the judgment, the bedrock is the bank statements and 
the cashbook. Apart from the sum of £9,685 which came from Mr Davies, someone lent another 
£70,000 to Northstar. The only candidates are Mr Davies, Mr Clayton and Mr Fielding. Apart from Mr 
Davies' additional loan of £10,000, I have concluded that he was not the lender. I have also 
concluded that Mr Clayton was not the lender. Mr Hochhauser warns me against adopting the 
Sherlock Homes fallacy and concluding that, having eliminated Mr Davies and Mr Clayton, I must 
conclude that the lender was Mr Fielding. He says that, in such a situation, I should fall back on the 
burden of proof; and hold that Mr Fielding has not discharged it. However, as Lord Hoffmann 



explained, the concept of the burden of proof deals primarily with lack of knowledge. In this case, I 
have all the evidence. The burden of proof therefore comes down to the question whether or not I 
believe Mr Fielding's evidence on this question, corroborated as it is by that of Mr Naden, Mrs 
Fielding and Ms Owen. Whether oral evidence is or is not credible is not an exceptional question. I 
think that that is a question which I must decide.  

Conclusion 

1007. I treat Mr Fielding's account of his cash hoard with caution. I think that it is grossly 
exaggerated; and I view his description of its derivation with scepticism. It is difficult to avoid the 
conclusion that Mr Fielding has sources of income which he would rather not reveal. I have also 
found that Mr Fielding has given untruthful evidence and that he is implicated in the fabrication of 
documents. I have also found that the Seaquest supply agreement is a fabrication; and had nothing 
to do with any loan. Again, paradoxically, this helps Mr Fielding's case in some respects, because it 
blunts the force of Mr Hochhauser's submission that the delay between the date borne by the 
Seaquest supply agreement and the making of the first cash payment is inexplicable given 
Northstar's need for money.  

1008. I do not find it implausible that Mr Fielding lent Northstar the money that he said he did. A 
loan in cash was a technique he had used before in gaining a foothold in small companies. The 
business world in which all the main players operate was, to a large extent, a world of cash 
payments, many of which are untraceable. If the alleged loan was a fiction invented in November 
1998 as part of a dishonest conspiracy, it is inexplicable that the conspirators did not fabricate 
receipts. Mr Fielding's case is also, to some extent, corroborated by the bank statements and cash 
book entries, although they do not entirely tally. I find that Mr Fielding did make the first three 
payments of £10,000 each. What about the last payment of £50,000? The story about what 
happened to the cash once it arrived at Groby Road is convoluted, to be sure. Ms Patey was plainly 
not told about a loan of £50,000, otherwise she would have recorded it in her cash book. Mr 
Hochhauser relied strongly on the discrepancies in Ms Owen's evidence. However, although the 
details did vary from time to time, the essence of her evidence was unshaken. I find that Mr Fielding 
did make the final payment of £50,000. Of that sum £20,000 made its way to Mr Davies, and was 
not, therefore, recorded in the books. It may be that Mr Naden handed it to Mr Clayton (as they say 
he did); or it may be that Mr Davies himself removed £20,000 from the bag before he threw it to Ms 
Patey. I conclude therefore that Mr Fielding did lend Northstar £80,000 as he claims.  

Is the share transfer agreement genuine?  

Introductory 

1009. It is an incontestable fact that on 1 April 1998 Mr Clayton was the registered owner of 98 
shares in Northstar and 98 shares in Seaquest. The Seaquest shares were registered in his name 
on 13 January 1998 and the Northstar shares on 1 April 1998. The share certificates were in fact 
delivered to the trustees in bankruptcy by July 1998. They were delivered by Northstar and Seaquest 
respectively; not by Mr Clayton.  

1010. Ultraframe say that the apparent dealings between Mr Fielding and Mr Clayton have been 
fabricated in order to overcome these facts. The most important of the documents relating to this is 
the share transfer agreement bearing the date 5 May 1998.  

What share certificates did Mr Clayton have? 

1011. If Mr Clayton ever had certificates for shares in Northstar registered in his name, he must 
have acquired them after 1 April 1998 but returned them to Northstar before 15 June 1998. If he ever 
had shares in Seaquest registered in his name, he must have acquired them some time after 13 
January 1998 and returned them to Seaquest before 15 June 1998. Mr Clayton was, however, 
adamant that the only share certificate he received while his loan was outstanding was the certificate 
for the shares in Northstar registered in Mr Naden's name. Although in his first account he says that 
he regarded the Seaquest shares as a "bonus" and in his second account he said that he did not 
question his receipt of them, he now says that he was not offered these shares until after his loan 
had been repaid; and that he forcefully rejected the offer. He accepted that his earlier accounts were 



wrong. Although his witness statement prepared for the trial said that they had subsequently been 
posted to him, he resiled from this in his oral evidence. His final position was that he had never had 
them in his possession.  

The terms of the share transfer agreement 

1012. For ease of reference I set out the terms of the share transfer agreement again:  

"I refer to our recent telephone conversation and would now hope that Jeff Naden 
has informed you that the shares in the above Companies [i.e. Northstar and 
Seaquest] actually belong to myself. 

I have also asked Jeff to return the loan against which you hold the shares as 
security. Jeff was in breach of agreements I had with him when he gave you the 
shares so your real ownership was actually in dispute. 

Nevertheless, and in order to tie up loose ends, I would ask you to endorse the 
agreement below transferring the shares into my name once you have had the 
return of your £20,000. Also, please forward the share certificates that you have. 

ALAN CLAYTON HEREBY AGREES to the transfer of his 98% shareholding in 
Northstar Systems Limited and 98% shareholding in Seaquest Systems Limited to 
G.J. FIELDING on the date stated below." 

1013. This document was, as I have said, witnessed by Mr Duncan Bennett, who was an employee 
of Mr Clayton's. In his original witness statement Mr Bennett said that he remembered witnessing Mr 
Clayton's signature; although he could not remember the date on which he did so. He did, however, 
say that he remembered that it was a sunny day. He said that a man from Mr Fielding's company 
(whom he did not recognise) came to Bespoke Windows' offices with the letter. Mr Bennett was 
called in to witness Mr Clayton's signature. The offices at which the letter was signed were Bespoke 
Windows' offices in Duckinfield. These were not acquired until the summer of 1998. Mr Bennett says 
that before Mr Clayton signed the letter he telephoned Mr Fielding and asked what date he should 
put on the letter. Mr Bennett says that Mr Clayton was told to leave the date blank. In cross-
examination he accepted that he could not hear what Mr Fielding said to Mr Clayton on the 
telephone. But he said that Mr Clayton repeated to him what he had been told by Mr Fielding. This, 
in itself, seems unlikely. Mr Bennett says that at the time when he witnessed Mr Clayton's signature 
he was aware that Mr Clayton, Mr Naden and Mr Fielding were involved in a court case about the 
shareholdings in Northstar and Seaquest; that he knew from Mr Clayton that it was important that Mr 
Clayton and Mr Fielding had to establish that the transfer of shares had taken place by a particular 
date; and that they had "missed the deadline". He told me that by the time he came to witness the 
document the court case had been going on for over a year; and that the discussions he heard about 
missing the deadline had been some two months before he witnessed the document. Mr Naden and 
Mr Clayton had spoken freely about it; not only in Mr Bennett's presence but in the presence of two 
or three others as well. The first Leeds action had begun in November 1998, and Mr Fielding was not 
joined as a defendant until the second Leeds action begun on 1 December 1998; so this evidence 
would place the signing of the document some time after November 1999, and the discussions about 
missing the deadline in the early autumn of 1999. The evidence that Mr Bennett gave was the third 
time that he had signed a witness statement. His statement made in 2002 contained an account 
which was much the same as the one he gave to me. However, in his first statement, made in 2000, 
he said that although he could not remember the date on which he witnessed Mr Clayton's signature, 
it was in the spring of 1998. Mr Bennett's first statement was prepared by Mr Clayton's solicitor, Mr 
Greenhalgh. It was not prepared on the basis of instructions that Mr Greenhalgh took directly from 
Mr Bennett; but on the basis of what he had been told by Mr Clayton. The statement is a short one. It 
runs to two paragraphs. However, Mr Bennett said that when he came to sign his second statement 
he did not "take in" his first statement, even though the second statement says that he was shown 
the first one. But he did accept, in the course of his cross-examination by Mrs Walmisley, that before 
he signed his first statement he confirmed to Mr Clayton that although he was not sure of the date on 
which he witnessed Mr Clayton's signature, it was some time in the spring. In re-examination Mr 
Bennett seemed to me to be very confused about what precisely his evidence was. That confusion 
was typified by the following exchange:  



"Q. Are the contents of this statement true? 

A. Yes. Which statement?" 

1014. Mr Fielding and Mr Clayton say that Mr Bennett has confused two events. They say that Mr 
Bennett did indeed witness Mr Clayton's signature on the letter on about 5 May 1998. However, they 
accept that the stock transfer forms, which would have been needed to give effect to the agreement 
for the share transfers were not in fact completed until November 1998 and back-dated to 5 May. Mr 
Fielding says that he sent the stock transfer forms over to Bespoke Windows by driver. Mr Clayton 
telephoned him and asked what the problem was; and Mr Fielding replied that the form was just 
ratifying what he had agreed in May. Mr Fielding says that he heard him talking to someone and, 
when he asked who it was, Mr Clayton said that it was "only Duncan". However, since Mr Fielding 
did not know who "Duncan" was, this answer cannot, without more, have provided much 
reassurance. Mr Clayton also says that he was at work in November 1998 when a messenger came 
in with some documents that he wanted Mr Clayton to sign. He telephoned Mr Fielding to find out 
what it was about; and Mr Fielding said that it was to effect the transaction that had been carried out 
in May. Mr Clayton then signed the documents and gave them back to the courier.  

1015. I did not find Mr Bennett a reliable witness; and I cannot attribute any significant weight to his 
evidence in establishing the date on which the share sale agreement was signed.  

1016. The text of the letter recording the agreement to transfer the shares contains a reference to 
Mr Clayton's loan; and to Mr Clayton holding the shares as security. If, as I have held, Mr Clayton did 
not make a loan, it must follow that the letter is not genuine, unless Mr Fielding was falsely told by 
both Mr Naden and Mr Clayton that a loan had been made. There are a number of features of the 
letter which are puzzling:  

i) The letter refers both to Northstar and Seaquest. Mr Clayton's evidence was that at the 
date of the letter he had not heard of Seaquest; and he did not recall Mr Fielding having 
mentioned Seaquest during the course of their telephone conversation on Good Friday; 

ii) The letter referred to the prospective repayment of Mr Clayton's loan. Mr Naden's 
evidence was that the loan had been repaid on about 12 March 1998. Mr Clayton was also 
clear in his oral evidence (despite earlier inconsistent statements) that by 14 April his loan 
had been repaid. It therefore follows that he was not, in any event, entitled to retain any 
security for a loan; 

iii) Mr Clayton never had any share certificates in his possession relating to Seaquest; and 
says that he did not even see the certificate dated 13 January 1998 until after the date of this 
letter. How then, did he come to sign a letter promising to transfer "his shareholding" in 
Seaquest? 

iv) Similarly, although Mr Clayton says that he was given a share certificate relating to 
Northstar, the shares were registered in Mr Naden's name. If any transfer of those shares 
needed to take place, it would be Mr Naden and not Mr Clayton who would have to sign the 
necessary share transfer forms. How then, did he come to sign a letter promising to transfer 
"his" shareholding in Northstar? 

1017. The picture of himself that Mr Clayton painted in the course of his oral evidence was of 
someone who pays very little attention to the contents of letters; who does nothing in response to 
letters unless pressed to do so; but who, when asked to sign something, just signs it. On the other 
hand, Mr Clayton also said that although other people typed letters for him, the contents of letters to 
which he subscribed his name were his own words; and he did not accept that he did as he was told 
by Mr Davies. Even if I take Mr Clayton's self-depiction at face value, it does not satisfactorily explain 
these anomalies.  

1018. It is also an important feature of the letter that Mr Fielding asserts that when Mr Naden gave 
the shares to Mr Clayton he "was in breach of agreement I had with him". It is not entirely clear from 
the text of the letter whether the agreement referred to is one (or both) of the supply agreements, 



each of which contained a right of pre-emption; or the oral agreement to buy the shares which Mr 
Fielding said he made with Mr Naden in January 1998. However, since I have found that neither 
supply agreement was genuine; and the agreement with Mr Naden was not genuine either, this does 
not matter. But the reference in the letter to the agreement (whatever it was) is, itself, a strong 
indication that the share sale agreement is not genuine either.  

Subsequent correspondence between Mr Fielding and Mr Clayton 

1019. The letter of 14 April to Mr Clayton was followed by two chasing letters, each of which 
Ultraframe say is fabricated. Each of those letters refers to the preceding one. If therefore, the letter 
of 14 April is fabricated, that is a strong pointer to the conclusion that the letter of 8 May is also 
fabricated. And if the letter of 8 May is fabricated that, in turn, is a strong pointer to the conclusion 
that the letter of 20 May is also fabricated. It is, however, fair to say, as Mr Snowden submitted, that 
if the share transfer agreement was fabricated, the fabrication of the subsequent correspondence is, 
on the face of it, an unnecessary layer of complication.  

1020. However, the letter of 1 June may be different. It does not refer to previous correspondence; 
does not refer to any loan by Mr Clayton; and does not give any context in which Mr Clayton might 
have held the share certificate which he acknowledges he has lost. If, therefore, there were some 
reason, independent of the allegation that Mr Clayton had lent money to Northstar, which might 
explain his possession of the share certificates, the letter of 1 June may well be genuine. The 
difficulty with concluding that the letter of 1 June is genuine is Mr Clayton's evidence that he never 
did have in his possession any share certificates in his own name; and never thought that he had 
lost any such certificate. He also said that he had not told Mr Fielding that he had lost the share 
certificates. As he put it: "The only certificate I thought I had lost was the single certificate in Jeff 
Naden's name." So far as the letter of 1 June was concerned, Mr Clayton said: "I was asked to sign it 
so I signed it." He was unable to say when he signed it, except by reference to the date it bore.  

1021. In addition, on 9 July 1998 Mr Clayton replied to a letter from the trustees' solicitors asking 
for documentation relating to ownership of the shares. He said that he had no documentation; and 
did not mention or produce any of the correspondence between him and Mr Fielding. The 
explanation that Mr Clayton gave was that he did not understand that letters were included in the 
expression "documentation". However, Mr Clayton accepted that, with hindsight, he ought to have 
disclosed the letters. Moreover, Mr Clayton also accepted that he had had help in composing his 
reply, so that if there was a misunderstanding about the scope of the meaning of "documentation", it 
was not his alone. I regard the failure to disclose that correspondence as a pointer towards the 
conclusion that it did not exist in July 1998.  

The subsequent search for an investor 

1022. On the face of the documents, by 5 May 1998 Mr Fielding had secured the agreement of Mr 
Clayton to the transfer of his shares in Northstar and Seaquest. As from that date, therefore, he was 
the beneficial owner of both companies. If that was the reality, one would have expected that when 
Northstar subsequently ran into financial trouble, Mr Fielding would have been the first port of call for 
financial support.  

1023. However:  

i) In a draft letter dated 6 July 1998 to be signed by Mr Birkett (and prepared by Mr Roche) 
shortly after the share certificates had been delivered up to the trustees, it was said that "the 
beneficial ownership is as per the share certificates already lodged with yourselves" (i.e. in 
Mr Birkett and Mr Clayton). It seems that this draft was sent to Mr Hacking for him to check 
it; but that it was not sent to the trustees. Nevertheless it is an indication of the position as 
perceived at the time; 

ii) Mr Roche's "Orpheos Report" was produced in August 1998 for the purpose of finding an 
investor for Northstar; and his only approaches were to banks and to Mr Fieldsend; 

iii) On 2 October 1998 Mr Hacking told the trustees that: 



"Mr Birkett's understanding is that Mr Alan Clayton is the principal proprietor of the 
shares at the present time. (He holds we believe some 98% of the issued share 
capital of Northstar and Seaquest)." 

iv) On 16 October 1998 Mr Roche, in his fax to Southern Cooper, referred to the need to 
make a presentation "to a new investor"; and on the same day told Mr Hacking that "we 
have an investor who is willing to support the company by purchasing the shares in 
Seaquest from Mr Clayton" (emphasis added). If Mr Fielding had already acquired the 
shares registered in Mr Clayton's name the latter comment is inexplicable; 

v) On 18 October 1998 Mr Fielding took out a bank loan, one purpose of which was to 
acquire a majority shareholding in a competitor of Dearward Ltd. On the face of it, this 
seems to refer to Northstar and/or Seaquest; 

vi) On 21 October 1998 Mr Roche told Southern Cooper that Northstar would "have to sell 
some of its shares" to meet demands. 

1024. All these statements and events are inconsistent with a pre-existing agreement between Mr 
Fielding and Mr Clayton. They all point to Mr Fielding being the new investor.  

Mr Fielding's silence 

1025. There are, in addition, a number of occasions on which one would have expected Mr 
Fielding's ownership of the shares in Northstar and Seaquest to have been revealed, if it then 
existed. Despite the fact that the trustees were asking questions about the beneficial ownership of 
shares from July 1998 onwards, no one informed them that Mr Fielding claimed ownership until late 
November.  

1026. More remarkable is Mr Fielding's account of the meeting with Northstar on 3 September 
1998. According to Mr Fielding, at the meeting:  

"Eddie Birkett said that Hammonds, Ultraframe's Solicitors, were trying to prove that 
Howard Davies owned the shares in Northstar and Seaquest. I confirmed that 
Dearward had corresponded with Hammonds on the matter but it was generally 
agreed that it was not serious, because they were carrying out a "fishing expedition" 
without any reliable information."  

1027. If Mr Fielding believed that he already owned the shares as a result of his agreement with Mr 
Naden back in January 1998, or as a result of his agreement with Mr Clayton in May 1998, the fish 
would already have been caught. Yet he did not say so.  

1028. In addition, when Mr Hindley was first asked to give an account of what he had done, his first 
draft said in relation to November 1998: "Mr Fielding decided to involve himself with the companies." 
This sentence was deleted from the draft at Mr Fielding's request.  

Conclusion 

1029. In my judgment there are too many anomalies and inconsistencies for the share transfer 
agreement to be genuine. I find that it was a later fabrication.  

What other documents (if any) were fabricated?  

The early correspondence 

1030. It will be recalled that Mr Birkett's evidence was that the first batch of fabricated documents 
was made by Mr Sheffield in response to an instruction by Mr Davies to remove all references to 
himself from the Kesterwood correspondence. However, it is plain that this was not done. Mr 
Fielding's note of his meeting with Mr Cooper on 19 February 1997; his note of his meeting with 



Northstar on 9 March 1997 and his letter to Mr Naden dated 20 March 1997 all contain references to 
Mr Davies. Yet these are documents that Ultraframe (partly on the basis of Mr Birkett's evidence) 
say have been fabricated. If Mr Birkett's evidence is true, then far from having expunged references 
to Mr Davies, the conspirators fabricated documents which contained bogus references to Mr 
Davies; flatly contrary to the latter's instructions.  

Mr Cooper's memorandum of 13 February 1997 

1031. It is not disputed that Mr Cooper signed this memo. Accordingly, Ultraframe say that Mr 
Cooper was involved in the dishonest fabrication of the document.  

1032. Ultraframe say that the memorandum of 13 February 1997, which purports to record Mr 
Cooper's first meeting is a later fabrication, signed by Mr Cooper as part of the conspiracy. The 
allegation rests primarily on clues in the text of the memorandum which can be summarised as 
follows:  

i) The memorandum refers to "Northstar". However, Mr Cooper was not sure when he 
became aware that the name of the company was "Northstar", as opposed to "Quickfit"; 

ii) The memorandum says that Northstar is "a new company". However, Northstar was not a 
new company in February 1997. It had been trading since May 1996; 

iii) The memorandum says that Northstar wanted to "launch a new system". However, the 
Quickfit system was an existing system in February 1997, and did not need to be launched; 

iv) The memo is typed rather than handwritten; 

v) The memo is printed on headed Kesterwood's paper. 

1033. It must, I think, be remembered that Mr Cooper's memorandum was purporting to record the 
upshot of his meeting with Mr Davies. It is common ground that there was such a meeting in 
February 1997. Moreover, it is common ground that Mr Davies is unreliable in what he says. In my 
judgment inaccuracies in the information recorded in the memorandum are just as likely to have 
been a faithful record of what Mr Davies told Mr Cooper, as inventions by Mr Cooper (or, for that 
matter, any of the other conspirators). In fact Mr Davies told his bank in April and June 1997 that he 
was developing a new system. He may well have said the same thing to Mr Cooper. In addition, if 
the conspirators had gone to the trouble of fabricating this relatively unimportant memorandum, they 
would surely have got their facts right. One might also have expected that if the memorandum had 
been fabricated as part of the conspiracy, Mr Naden's name (at least as one of the contact points) 
would have been mentioned. Finally, if (as Ultraframe allege) part of the motivation behind the 
conspiracy was to write Mr Davies out of history, why fabricate a record of a meeting with him? I do 
not place weight on the fact that the memo is typed, or that it is printed on headed paper. I am not 
prepared to find that this memorandum was fabricated.  

Mr Fielding's note of 19 February 1997 

1034. This note purports to record Mr Fielding's meeting with Mr Cooper following on from Mr 
Cooper's memorandum of 13 February. Many of the points that Ultraframe make about the 
authenticity of this document are the same as they make about the authenticity of Mr Cooper's 
memorandum of 13 February. In addition, however, they say that Mr Fielding's record of Northstar's 
projected requirement of 3 to 6 dedicated extrusion lines does not sit with Mr Fielding's record of the 
meeting on 7 March 1997. Part of his note of that meeting reads:  

"They need, depending on time of year between 3 and 6 lines working 7 days a 
week just for them!" 

1035. Ultraframe say that the exclamation mark is an indication that Mr Fielding was hearing this 
requirement for the first time; and could not therefore have recorded this same requirement in the 
note of 19 February. This is a very slender basis for alleging that the note of 19 February 1997 is a 



fabrication. Moreover, the note of 7 March records, which the note of 19 February does not, that the 
3 to 6 lines would be working seven days a week. That alone might have justified the exclamation 
mark. I do not find it surprising that Mr Naden is referred to as the managing director. That is, no 
doubt, how he was introduced, since Mr Davies required someone other than him to undertake that 
role (even if only nominally). It is entirely plausible that although Mr Naden was introduced as the 
managing director, he played little active role in the meeting. Ultraframe also say that Mr Fielding's 
note records an apparent willingness on the part of Northstar to enter into a sole supply agreement, 
in return for investment in tooling. That, they say, was not mentioned by Mr Davies; and points 
towards Mr Fielding's note having been fabricated. But I do not have any reason to doubt that the 
possibility of a supply agreement was discussed. Mr Davies himself had raised the possibility of tying 
up "suppliers for confirmation of supply" with Mr Hacking back in the autumn of 1996, when he had 
been advised that it was something to think about for the future; and the same question resurfaced in 
1997. The fact that the possibility of such an agreement was discussed does not mean that it was 
completed. I have concluded that it was not. But that is consistent with discussions having taken 
place. I am not prepared to find that this note was fabricated.  

The letter of 20 March 1997 

1036. The letter purports to have been written on Mr Fielding's headed paper. Mr Birkett said in 
evidence that he recalled having been sent a letter in similar terms on Kesterwood headed paper in 
March 1998. That letter had been authentic. He said that the letterhead had been changed in an 
attempt to make it appear that Mr Fielding, personally, had had an earlier involvement than was in 
fact the case. The letter begins by referring to a meeting that took place on 7 March 1998. Yet the 
letter itself is dated 20 March 1997. Ultraframe say that "1998" is not simply a typographical error 
made in 1997. It is a clue to the fact that the letter was not written until 1998. The flaw in the 
quotation itself is that it does not refer to any design drawings or sample numbers. On the face of it, 
it appears to have been prepared without reference to any drawings, since even the introductory 
rubric does not refer to Mr Fielding having been given any drawings to take away at the meeting of 7 
March. Nor have any drawings been disclosed. The obvious inference is that no such drawings exist. 
But it is impossible for an extruder to estimate prices without a detailed design of the extrusion. Mr 
Birkett also said that the prices quoted were prices prevailing in March 1998 and not in March 1997. 
Moreover, the quotation appears to place the responsibility of paying for dies onto Northstar which is:  

i) Contrary to the project as explained to Mr Fielding on 19 February 1997, when it was said 
that the extrusion company would bear the cost of tooling; and 

ii) Contrary to the supply agreement itself. 

iii) In addition the closing paragraph of the letter refers to Mr Tom Clarke as a possible 
contact. Mr Birkett said that this reference to Mr Clarke had not been part of the original 
authentic letter that he had received in March 1998 because, by then, Mr Clarke had died. 

1037. A copy of this letter was contained in Mr Birkett's plastic wallet. However, that copy did not 
bear the annotations which Mr Fielding said he made after his conversation with Mr Clarke on 26 
March. If, therefore, the letter was fabricated, there must have been a double fabrication: one 
unannotated version for Northstar's files; and one annotated for Kesterwood's. This attributes a high 
degree of sophistication to the conspirators. So also does the reference to Mr Clarke, who had died 
by the time of the alleged conspiracy. To add his name to a fabricated letter would have been an 
unnecessary complication. In addition, as I have noted the letter itself refers to Howard Davies, 
which is contrary to the instructions that Mr Birkett says were given. Next, a fair reading of the letter 
does not, to my mind, suggest that it was envisaged that Kesterwood (or Mr Fielding) would pay the 
die costs. On the contrary, the natural reading of the letter is that Northstar will pay the die costs, in 
accordance with the usual trade custom. If the letter had been fabricated to give colour to the 
Northstar supply agreement, surely it would have made it clear that Kesterwood would pay for the 
tools. Lastly, in his affidavit of August 1999 the only allegation that Mr Birkett made about the 
authenticity of this letter was that the letterhead had been changed from a Kesterwood letterhead to 
Mr Fielding's personal letterhead. He did not question the text of the letter itself. In his witness 
statement of May 2002 Mr Birkett said that he had no direct knowledge that this letter had been 
forged. However, in his oral evidence Mr Birkett said that a version of the letter had been sent to him 
in March 1998, which was well before the inception of the alleged conspiracy. Although he 



suggested (for the first time in his oral evidence) that the text of the version sent to him in March 
1998 might have differed from an earlier version, no earlier version of the letter has been found. As 
his evidence went on the list of changes to the text grew and grew. I am not prepared to accept Mr 
Birkett's evidence on this point. It is true that the letter refers to a meeting on 7 March 1998 (as 
opposed to 7 March 1997); but that is plainly a mistake, whether the letter was fabricated or not.  

1038. On the other hand, the letter is addressed to Mr Naden at Northstar Systems Ltd. I do not 
find it surprising that the letter was addressed to Mr Naden. Although Mr Davies was the man in 
charge of Northstar, he knew that for appearances' sake Mr Naden had to be the front man, at least 
in financial matters. But the name "Northstar" did not feature prominently in the way that the 
business was carried on. For example the telephones were answered "Quickfit"; and the fax cover 
sheet was headed "Quickfit Conservatory Systems", although the small print at the bottom said that 
it was a division of Northstar Systems Ltd. But the first written communication from Northstar to 
Kesterwood is the authority to collect tools from Axis, which post-dates the letter of 20 March. Even if 
the preceding internal memo and meeting notes are authentic, they refer only to "Northstar" and not 
"Northstar Systems". Mr Cooper said that he had not seen the letter (either with or without Mr 
Fielding's manuscript annotations) before he made his witness statement in the summer of 2004. 
However, Mr Fielding was convinced that he had.  

1039. Despite the fact of the use of Northstar's full corporate name of "Northstar Systems Ltd", I 
am not prepared to find that this letter has been fabricated. In my judgment it points towards the 
conclusion that what was under discussion was a normal relationship between extruder and 
customer under which the customer would pay for and own the tooling. The possibility of a supply 
agreement may well have been discussed at an earlier meeting; but that idea did not come to 
fruition.  

Mr Fielding's annotations 

1040. These annotations are unspecific about what "project" was to be moved forward. They are 
consistent with an ordinary relationship between customer and supplier. I place no weight on Mr 
Cooper's failure to recall, many years later, having seen these annotations. But whether he saw 
them at the time or not, I am not prepared to find that these annotations have been fabricated.  

The letter of 25 April 1997 

1041. This is the letter in which Mr Fielding told Mr Naden that he would be organising a contract 
between himself and Northstar. The reason he gave was that he would be "financing deposits and 
personal guarantees on the new machinery etc." Mr Fielding agreed (as is the case) that the letter 
does not explicitly refer to the cost of new tooling; and that it was no concern of Northstar how the 
cost of new machinery was to be financed. However, he said that he intended to refer to the cost of 
new tooling by the use of the abbreviation "etc." I did not find this plausible, especially since the letter 
of 25 April referred back to that of 20 March, in which quotations for the cost of new tooling had been 
given to Northstar. The letter of 25 April was written a little less than two months before the date 
borne by the Northstar supply agreement. The timing does not make it an obvious precursor of that 
agreement. I have already found that the Northstar supply agreement was a later fabrication. Does it 
follow that the letter of 25 April was also fabricated? I do not think that it does. It is consistent with 
there having been discussions about a supply agreement that never came to fruition. Moreover, if it 
were a fabrication designed to support the Northstar supply agreement, the reference to tooling 
would have been explicit and not concealed within the gnomic "etc". I am not prepared to find that 
this letter was fabricated.  

The meeting note of 5 September 1997 

1042. Mr Fielding accepts that the date that this note originally bore (Friday 4 September 1997) 
has been rubbed out and replaced. 4 September was not a Friday. He also accepts that his earlier 
accounts of this meeting, which said that Mr Birkett "attended" it, were misleading. I did not find his 
account of how Mr Birkett's name came to be added to the list of those present to have been 
credible. I find that Mr Birkett did not attend a meeting on 5 September; and is unlikely to have 
popped in to ask a question. To that extent, therefore, I find that the note has been fabricated. 
However, I find that:  



i) The meeting did take place on Friday 5 September 1997; 

ii) Nothing recorded in the note of the meeting indicates that Mr Fielding was to pay for 
tooling; 

iii) There was no reference to the Northstar supply agreement. 

1043. This note is, therefore, consistent with a customer simply making sure that his supplier will 
be in a position to supply on the usual trade terms. I reject Mr Birkett's evidence, save as to his non-
attendance. I am not prepared to find that this note has been fabricated, except for the insertion of 
Mr Birkett's name.  

Consent to Mr Birkett's shareholding 

1044. Mr Fielding says that he wrote to Mr Naden on 7 October 1997 confirming his agreement to 
"you giving 2% of the Company Shares to Eddie Birkett in lieu of him taking on the increased 
responsibilities associated with being a Director of the Company." If, as I have concluded, the 
Northstar supply agreement was bogus, Mr Fielding did not have, in October 1997, any right of first 
refusal over Mr Naden's shares. Consequently, there was no occasion for him to have given his 
consent to Mr Birkett having a shareholding in Northstar. It must, therefore, follow, that the letter of 7 
October 1997 was also bogus.  

1045. Mr Hochhauser relied on two other pieces of evidence to point to the same conclusion. First 
there is Mr Birkett's evidence. It will be recalled that the original of the letter of 7 October was in Mr 
Birkett's plastic wallet. I have already said that I cannot rely on the fact that documents were 
contained in Mr Birkett's plastic wallet. Second there is the misuse of the phrase "in lieu of". The 
ordinary meaning of the phrase is "instead of". The letter does not make sense if the conventional 
meaning of "in lieu of" is attributed to that phrase. The author of the letter clearly uses the phrase to 
mean "in exchange for". Mr Fielding referred to the letter of 7 October in an earlier witness statement 
as having consented to a transfer of shares to Mr Birkett "as a reward for" having taken on increased 
responsibilities. That is what one would expect such a letter to say. Mr Fielding confirmed in his oral 
evidence that he understood the conventional meaning of the phrase "in lieu of". There is no other 
example in the papers of Mr Fielding having wrongly used that phrase. But there are two examples 
of Mr Roche having misused the phrase in attributing to it the meaning that it must bear in the letter 
of 7 October. The first is in the minute of the meeting of 16 September in which it is recorded that a 
debenture was being raised "in lieu" of monies owed by Northstar to Kesterwood. The second is the 
entry in Mr Roche's report recording that Mr Naden agreed to sell his shares to Mr Fielding "in lieu 
of" a capital injection of £80,000. Mr Roche said in his oral evidence that his understanding of the 
phrase "in lieu of" meant "in exchange for". But Mr Roche did not join Northstar until March 1998. 
Therefore Mr Hochhauser submitted that the inference I should draw is that Mr Roche drafted the 
letter dated 7 October 1997 some time after March 1998. Although I would not usually place much 
reliance on forensic linguistics in the absence of expert evidence, I consider that this striking use of 
language does give some slight corroborative support to the conclusion about the authenticity of the 
letter that I would have reached anyway.  

1046. I find that this letter is a later fabrication.  

The letter of 15 December 1997 

1047. Mr Birkett's suggestion was that the letter was fabricated in order to suggest that Mr Fielding 
had a greater involvement with Northstar than was in fact the case at the end of 1997. However, he 
agreed that Mr Sheffield had sent him a draft of the letter; and that all he had asked for was that the 
references to Mr Davies be removed. That was done. The draft (which Mr Birkett accepted was 
contemporaneous with the date it bore) contained exactly the same references to Mr Fielding as the 
version that Mr Birkett alleged was the forgery. In the light of that Mr Birkett agreed that the forgery 
added nothing to the existing genuine documents; but he said that "it added paperwork to the 
already evolving story". Moreover, this letter bore the signature of Ms Atherton, although it was 
written in the name of Mr Sheffield. This prompts the question: why? If the letter had been fabricated, 
surely it would have been signed by the person in whose name it had been written. And why involve 
yet another person (Ms Atherton) in the conspiracy? It was, in fact, not suggested to Ms Atherton 



that she was engaged in any dishonest conduct. I find that this letter was altered, but that it was 
altered to replace references to Mr Davies with references to Mr Naden. Apart from that, it is a 
genuine letter. The reason why Mr Davies' name was removed from the original draft was because 
he had been disqualified as a director, and could not be seen to be involved in the financial affairs of 
Northstar.  

The letter of 22 December 1997 

1048. The impugned letter of 22 December was the one of two bearing that date. It was the 
second, more conciliatory, letter to Northstar dealing with the return of stock; and the one in which it 
was said that "Gary" had requested a meeting. In his affidavit of August 1999 Mr Birkett said that this 
was a genuine letter. In his witness statement of May 2002 he did not suggest that it was fabricated. 
It was not among the documents in his plastic wallet, where one would have expected it to be if it 
was a fabricated letter addressed to Northstar and manufactured as part of the conspiracy in 
November 1998. However, the original of the first of the two letters dated 22 December (which Mr 
Birkett accepts as genuine) was in his plastic wallet. Mr Birkett was unable to explain why a 
conspiracy to forge documents would have resulted in the genuine letter being placed among the 
forgeries, while the forged letter was left out. I am not prepared to find that this letter was fabricated.  

Mr Fielding's letter to Mr Naden of 14 April 1998 

1049. This letter was the letter in which Mr Fielding complained that shares in Northstar and 
Seaquest had been passed to Mr Clayton as security for a loan, in breach of the Northstar supply 
agreement and the Seaquest supply agreement. If, as I have found, neither the Northstar supply 
agreement nor the Seaquest supply agreement are genuine documents, it must follow that this letter 
is not a genuine document either.  

1050. In addition, as I have said, Mr Clayton's evidence was that he never did have a share 
certificate relating to shares in Seaquest; and the only share certificate he had relating to shares in 
Northstar was one in Mr Naden's name. That evidence does not sit with the terms of Mr Fielding's 
letter.  

1051. I conclude that the letter of 14 April 1998 is a fabricated document.  

The letters of 23 October 1998 

1052. Mr Birkett accepted that these letters were genuine and were signed on the date they bore. 
There is no other evidence to contradict him. I find that these letters were genuine.  

Was the conspiracy hatched at the pub meetings?  

The Nag's Head, Altrincham 

1053. There is no doubt that this gathering did take place. Whether it can be called a meeting is 
open to more doubt. There is also no doubt that Mr Davies was there. I am prepared to accept that 
Mr Davies said that the future of Northstar lay with Mr Fielding. However, as both sides invited me to 
do, I accept Mr Read's account of the meeting; and I find that Mr Davies did not instruct those 
present to transfer shares to Mr Fielding. It was, however, understood that Mr Fielding would have 
more control over both companies. In its essentials, Ms Owen's account of the meeting was the 
same as Mr Read's; and I accept it too.  

The Riverhead Brewery Tap, Marsden 

1054. Leaving aside the denials of many of those alleged to have been present at the Marsden 
meeting, the major problem with Mr Birkett's account is the timing. If, as he says (and as Mr Ivison 
says too) the purpose of the meeting was to plan the transfer of shares to Mr Fielding without 
breaching the orders obtained by the trustees, the meeting must have taken place after 13 
November. Yet on 12 November, before the order had been obtained, the transfer of shares to Mr 
Fielding had already been mentioned to Mr Lucas and to counsel. These two pieces of evidence 



simply cannot be reconciled. There is no doubt that Mr Lucas' note of 12 November is an authentic 
document. It means that Mr Birkett's account cannot be true. Nor can Mr Ivison's.  

1055. I add also that:  

i) Mr Birkett did not mention this apparently crucial meeting in his earlier affidavits; 

ii) It is, in my judgment, inherently implausible that a conspiracy of the type that Mr Birkett 
alleges would have been discussed in a public place; 

iii) Mr Ivison's evidence that he overheard a private conversation between Mr Fielding and 
Mr Clayton is implausible.  

1056. In his final submissions Mr Snowden posed a number of questions about this meeting:  

"Why, if there was to be merely a private conversation between Mr Clayton and Mr 
Fielding, were others asked to attend? If this was a general discussion, why would 
that conversation be held in front of others, unless all concerned could be certain 
over the "commitment" of the others present? Why would Mr Fielding have such an 
alleged conversation with someone who, to Mr Ivison's eyes, he had only just met? 
Why have it in the presence of others who were not intended to be part of the "plan" 
and who would be able to overhear what was intended?" 

1057. In my judgment there are no satisfactory answers to these questions. I find that the Marsden 
meeting did not take place.  

Were the debentures genuine transactions?  

Mr Ivison 

1058. Mr Ivison (who was a director of Seaquest) was not personally involved in the negotiations 
leading up to the grant of the debentures. However, he raised no objection to the grant of either 
debenture. He was enthusiastic about Mr Fielding's financial support being given to the companies 
at that time, as it was common knowledge that without funding the companies would collapse. Mr 
Roche said that Mr Ivison had been invited to the meetings during the autumn of 1998, but had 
chosen not to attend  

Mr Birkett 

1059. Mr Birkett was a director of both Northstar and Seaquest. In his witness statement he said 
that he did not read the Seaquest debenture before signing it. It was presented to him by Mr Fielding 
who told him to sign it; which he did. However, Mr Birkett was clear in his oral evidence that the 
execution of the Northstar debenture was not part of any conspiracy. It was a necessary step for 
Northstar to take if it wanted to continue to receive supplies of aluminium from Alumax, via 
Dearward. He saw advantages in the Seaquest debenture too. He agreed that the benefits to 
Northstar and Seaquest respectively were that Northstar would have its debt eradicated; and 
Seaquest would have its liability to Northstar reduced. It was also in Seaquest's interest that 
Northstar should continue to obtain supplies of aluminium from Alumax. Moreover, unless 
Northstar's debt to Kesterwood Extrusions was reduced, continuing supplies of uPVC extrusions 
were also in jeopardy. Northstar also needed money (so it was thought at the time) to discharge its 
costs liability to Ultraframe; and that money would only come from Mr Fielding through Seaquest. Mr 
Birkett saw nothing wrong in the transactions, which he viewed as commercially sensible. He said 
that the execution of the debentures "had no ulterior purpose".  

Mr Naden 

1060. Mr Naden was also a director of both Northstar and Seaquest. He said that Mr Fielding's 
offer of a cash injection secured by the Seaquest debenture allowed Seaquest to pay its debt to 
Northstar; Northstar to clear its debt to Kesterwood and thus to guarantee the continued supply of 



uPVC to Northstar. Although he did not understand the technicalities of a debenture, Mr Birkett and 
Mr Roche were keen on the idea and he saw no reason to disagree. From his perspective, both 
Northstar and Seaquest would benefit from the arrangements. So far as the Northstar debenture was 
concerned, Mr Naden thought that it appeared to make good business sense, because it would 
resolve the aluminium supply problem with Alumax.  

Mr Roche 

1061. Mr Roche thought that the debenture was a good thing for Northstar to try to secure its 
future; and was good for its directors, as they would not have to put their houses on the line. He said 
that in his view the creation of the debenture was "honourable and genuine". The prime mover 
behind the debenture was "the dire economic position that Northstar found itself in". Mr Roche was 
not a director of either company, although he did offer commercial advice to both.  

Mr Fielding 

1062. Mr Fielding said that the Northstar debenture was not put in place to secure the loan of 
£80,000 which he had already made to Northstar. The trigger for the debenture was the continuing 
support that he gave Northstar over the supply of aluminium from Alumax. The fact that the 
debenture attached retrospectively to the £80,000 loan was a fortuitous coincidence.  

Conclusion on the Northstar debenture 

1063. Mr Birkett was clear in his evidence that the Northstar debenture was not part of any grand 
conspiracy. Since he was the principal witness called by Ultraframe to prove the existence of the 
conspiracy, I regard this evidence as significant. He agreed that Mr Fielding's intervention in the 
supply chain for aluminium was necessary in order for Northstar to continue to receive supplies. I 
have already found that Alumax released a load of aluminium on 11 November 1998. That was the 
trigger for the grant of the Northstar debenture. Mr Birkett, Mr Ivison and Mr Naden all thought that 
the debentures were in the interests of Northstar. Although Mr Naden's evidence was not tested by 
cross-examination, it coincides with Mr Birkett's evidence on this point; and I accept it. I find that the 
Northstar debenture was a genuine transaction.  

The Seaquest debenture 

1064. Mr Birkett was also clear in his evidence that the Seaquest debenture was not part of any 
conspiracy relating to the shares. He said, however, that the idea of the debenture was to give Mr 
Fielding "extra protection". The question of a debenture had been raised in September 1998. 
Ultraframe say, nevertheless, that the decision to grant the debenture had been taken before any 
debt came into existence to support it, and that what followed was an attempt to find a spurious 
justification for its grant. They point particularly to the exchange of correspondence relating to the 
alleged debt for tooling and trialling which was referred to by Mr Sheffield in his letter of 7 September 
and by Mr Williams in his of 2 October. In the light of my findings about tooling, I agree that this 
alleged debt did not exist. This plainly casts doubt on the genuineness of the Seaquest debenture, 
even though it was not, in the end, the avowed reason for its grant.  

1065. Nevertheless, the fact remains that Northstar was heavily in debt to Kesterwood Extrusions. I 
accept that this was a cause of genuine concern. The avowed justification for the grant of the 
debenture was the "netting off" of the various inter-company debts. The benefits to Northstar were 
twofold. First, it paid off Kesterwood Extrusions at a time when it had no cash. Second, it was thus 
enabled to resume the purchase of uPVC extrusions which, otherwise, Kesterwood Extrusions would 
have ceased to supply. The benefits to Seaquest were also twofold. First, it reduced its indebtedness 
to Northstar (although it replaced that indebtedness with a similar debt to Mr Fielding). Second, since 
Northstar was a vital part of its own business (being the manufacturing arm of the accessories part of 
the system), it was enabled to continue to trade. Third, if Kesterwood Extrusions had ceased to 
supply, the "direct from the mill scheme" would have broken down. Mr Birkett agreed that he saw 
these benefits to both companies. He also agreed that, from Mr Fielding's perspective, it made 
sense to lend the money to Seaquest, as the company with the intellectual property rights, rather 
than to Northstar.  



1066. There is some difficulty in concluding that the "netting off" arrangement was finally agreed at 
the meeting on 16 October. The difficulty arises principally out of Mr Hindley's very limited 
involvement by that date. Yet Mr Birkett agreed that the "netting off" arrangement was indeed agreed 
at the meeting on 16 October. It is also right to say that the idea of set off as between the various 
companies involved had been under discussion since the beginning of September 1998, well before 
Mr Hindley became involved. So even if Mr Hindley was not the originator of the idea, there is no 
reason to doubt that this was an idea that was in the air.  

1067. Mr Hochhauser mounted a full-scale attack on the authenticity of Mr Fielding's record of the 
meeting of 16 October, despite Mr Birkett's agreement that the record was accurate. The main points 
of the attack were as follows:  

i) The timing of Mr Hindley's involvement which I have already mentioned; 

ii) Mr Roche's fax to Southern Cooper of 16 October, which indicated that the consideration 
for the debenture was to be the costs of trialling and development rather than any "netting 
off"; 

iii) The failure of Mr Fielding's letter of 23 October (which set out his "proposal" for the 
"netting off") to refer to any previous agreement, or, indeed, to any debenture; 

iv) Mr Hindley's evidence that, in his mind, the "netting off" was not linked to the grant of a 
debenture. 

1068. These are powerful points. However, in the light of Mr Birkett's acceptance that Mr Fielding's 
note of the meeting of 16 October was an accurate record of what was discussed, I am not prepared 
to find that it is a later fabrication.  

1069. Mr Birkett had a shaky grasp of the mechanics of the "netting off" arrangement, even though 
he thought that it had commercial benefits all round. Mr Naden said in his witness statement:  

"By mid-October or thereabouts Gary had agreed to loan Seaquest £70,000 that 
would allow it to pay Northstar what was then believed was due under the two 
assignments. I wasn't aware of the figure of £350,000 at that time. These new funds 
would allow Northstar to clear its outstanding debts to Kesterwood thereby 
guaranteeing the continued supply of UPVC to Northstar. In return, Gary wanted 
security by way of a debenture over Seaquest's assets and Eddie and I agreed. 
Again I didn't understand the technicalities of a debenture but I had a general idea. 
Eddie was very keen, Howard Roche was also in favour and I saw no reason not to 
agree." 

1070. Mr Birkett was not alone in his shaky grasp of the "netting off" arrangement. In fact, for 
technical reasons it did not work. But that, in my judgment, was a genuine error on the part of those 
involved.  

1071. Mr Ivison had not been consulted about the debenture in advance but, as I have said, he 
was enthusiastic about Mr Fielding's financial support.  

Conclusion on the Seaquest debenture 

1072. In my judgment the directors of Seaquest thought that the grant of the debenture to Mr 
Fielding would secure financial support for Seaquest. Mr Naden's appreciation coincides with Mr 
Read's evidence about the Altrincham pub meeting at which he says he understood that Mr Fielding 
would release funds to the two companies. These funds included the amount necessary to discharge 
Northstar's anticipated liability under the order for costs made in Ultraframe's favour, which Mr 
Fielding was not willing to lend directly to Northstar; but was prepared to lend to Seaquest, which he 
regarded as being "the best horse in the race".  



1073. I add also that I am satisfied that Mr Fielding would not have subsequently lent money to 
Seaquest (and it is common ground that he did) unless he had thought that the Seaquest debenture 
was valid.  

1074. I conclude that the grant of the Seaquest debenture was a genuine transaction, albeit based 
on a misapprehension of the effect of the "netting off" arrangement.  

Why did Mr Fielding pay £100,000 to Mr Davies?  

Mr Fielding's payment of £30,000 to Mr Davies 

1075. As I have said, Mr Fielding said that he paid Mr Davies £30,000 in cash in May 1998, just 
before Mr Davies' departure for the USA. His explanation was that Mr Davies was claiming that 
Northstar owed him money; and that Mr Fielding paid up to get Mr Davies off his back. On the face 
of it, even on the basis of his own case Mr Fielding had no legal liability to pay Mr Davies any 
amount that Northstar might have owed him. Nor did he investigate the truth of Mr Davies' claim; or 
ask to see any paperwork. He explained that he paid Mr Davies the £30,000 "to get him off my 
back". But it seems that the only occasions on which Mr Davies mentioned being owed money by 
Northstar were the football match on 2 May and his telephone call just before the meeting at TGI 
Friday's. To my mind, this is hardly being "on Mr Fielding's back". Mr Fielding did not mention this 
encounter or transaction in his earlier affidavit or witness statements. He explained that, although he 
did not know in May 1998 that Mr Davies had been declared bankrupt, he had found that out by the 
time he came to swear his first affidavit. He thought that there might be adverse consequences 
arising out of having given money to a bankrupt. So he omitted any mention of his financial dealings 
with Mr Davies from the chronology he prepared for his legal team; and, as a result, he swore a draft 
affidavit which asserted that he had not had any dealings with Mr Davies.  

1076. I did not find Mr Fielding's explanation for the payment credible. There was no reason for him 
to have discharged any part of Northstar's debt to Mr Davies; Mr Davies was not, at least at that 
stage, on his back; and, moreover, Mr Fielding knew that Mr Davies was on the point of departing for 
the USA. If Mr Fielding's explanation of the reason for the payment is untrue, as in my judgment it is: 
what was the real reason for the payment?  

1077. The meeting between Mr Fielding and Mr Davies took place in an interlude. Mr Davies had 
been declared bankrupt in December 1997. But Mr Fielding says that he was unaware of that in May 
1998. During 1997 Mr Davies was in control of Northstar. Until April 1998 Mr Davies continued to 
play a full role in Northstar's business, as is demonstrated by his ordering of the laminating machines 
at or shortly after Glassex 1998. The trustees began asking questions at the end of May 1998; but 
did not contact Dearward until July. Mr Birkett suggested that Mr Fielding was informed of Mr Davies' 
bankruptcy at the meeting of 16 January 1998, but there is no trace of this in any of the 
contemporaneous documentation; and it is implausible that Mr Fielding would have handed over 
£30,000 to a bankrupt without getting anything in return. It is, therefore, credible that Mr Fielding did 
not know of Mr Davies' bankruptcy in May. I am therefore prepared to accept that. Mr Fielding also 
knew by May 1998 that Mr Davies "called the shots" at Northstar. The information given to 
Seaquest's auditors that Mr Clayton held the shares in Seaquest on trust for Mr Davies is strongly 
suggestive of the conclusion that Mr Fielding knew, well before Judge Behrens' decision, that Mr 
Davies was the beneficial owner of the company. That same information provided to the auditors 
indicated that Mr Fielding believed that he had acquired "the rights" which, in the context, must mean 
Mr Davies' rights. There is no reason to suppose that any distinction was made between Northstar 
and Seaquest in this respect. Mr Fielding's knowledge of the mechanism of nominee shareholders is 
demonstrated by the issue of shares in Kesterwood Extrusions, at his request, to his father-in-law 
and sister-in-law. It will also be recalled that the agreement between Mr Fielding and Mr Clayton 
relating to the transfer of the shares in both companies is dated 5 May 1998. This is a few days after 
Mr Fielding and Mr Davies had met at the football match. Mr Fielding said that he had asked Mr 
Davies, at that match, to see whether he could get Mr Clayton to sign the letter, and Mr Davies had 
said that Mr Fielding should leave it with him. Mr Fielding said that he had received back the letter 
endorsed by Mr Clayton and that was one of the reasons why he was happy to pay Mr Davies. 
Although I do not accept the details of this evidence, I am prepared to accept that discussion of the 
shares took place at that football match. Mr Fielding had also told Mr Davies that he would see what 
he could do about paying off Mr Davies once the company was on its feet. Mr Roberts also said that 



before he went to the USA Mr Davies took "a money bag full of money", although he thought that it 
had come from Mr Birkett. At the end of June 1998 Mr Hacking was told that Mr Roche had been 
brought in to assist with "the management restructuring". The inference I would draw (although Mr 
Fielding denied it) is that in May 1998, and in ignorance of Mr Davies' bankruptcy, Mr Fielding had 
bought out Mr Davies' interests in Northstar and Seaquest for an initial payment of £30,000.  

1078. Mr Fielding's previous dealings with companies in financial trouble had followed a similar 
pattern. First, he would lend money to the company in question. Then, when things began to go 
wrong, he would acquire a shareholding. This is what happened with Kilohurst and with Kesterwood. 
If he had lent some money to Northstar in the early part of 1998, it would be consistent with his past 
dealings for him to have bought out Mr Davies in the summer of 1998. This also makes sense from 
Mr Davies' perspective. By May 1998 he knew that he had been made bankrupt and that his attempt 
to annul the bankruptcy order had failed. He knew that he was being investigated by the DTI. He had 
decided to go to the USA to make a fresh start. It makes sense for him to have attempted to realise 
as much cash as possible, as quickly as he could. Who better to go to than Mr Fielding? This 
conclusion also fits the accounting records, which appear to show that by the end of May 1998 Mr 
Davies had been repaid everything that Northstar owed him. Mr Ivison said that he could not 
"imagine Howard walking away from the baby that he had created". If he were paid for his "baby", I 
think he would have done. As early as the late summer of 1997 Mr Davies had expressed a 
willingness to Mr Whitby to sell Northstar because he was fed up and wanted to go and live in the 
sun. He had told a Mr Porter (who made the trap purchase that set off the patent action) in 
September 1997 that his objective was to sell out. A down payment of £30,000 in cash for his 
interest in Northstar and Seaquest would have been an attractive proposition. It also seems to me to 
fit with Mr Fielding's question to Mr Davies during the telephone call in the course of the meeting of 
16 September 1998, in which he asked Mr Davies what was the position about the shares. If Mr 
Fielding had paid Mr Davies in May, but had not received any formal documentation by September, 
the question would have been a natural one to have asked.  

Mr Fielding pays £70,000 to Mr Davies 

1079. It is convenient to deal here with a further payment that Mr Fielding made to Mr Davies in 
2000. Mr Fielding's account of it is as follows. Towards the end of August 2000 Mr Davies 
telephoned him from Spain. Mr Fielding was unable to speak to him and said that he would call back; 
which he did that evening. Mr Davies said "I want my £70,000". Mr Davies did not say that the 
£70,000 was owed to him by Northstar. However, Mr Fielding did tell him that, by that time, Northstar 
had gone into liquidation. This did not deter Mr Davies. He made violent threats, including a threat to 
gouge out the children's eyes with a spoon (which Mr Fielding took to be a threat against his own 
children) if he did not get "his £70,000". Mr Fielding did not report these threats to the police; nor did 
he tell his wife about them. Instead he spoke to Con Cunningham, who advised him to pay the 
money. Despite Mr Davies' violent threats, Mr Fielding also spoke to him again and complained that 
he was being blackmailed. Mr Davies said that if the £70,000 was paid, Mr Fielding would never hear 
from him again. Although Mr Fielding says he had enough money at the time in his cash hoard to 
make the payment, the money was in fact paid to Mr Davies by means of a payment from Con 
Cunningham via Seathurst who, Mr Fielding said, owed him £100,000. The reason that the payment 
was made in this way was that Mr Fielding did not wish to create a link between him and Mr Davies.  

1080. It is not disputed that the payment was made. What is in dispute is why it was made. I do not 
accept Mr Fielding's account of the threats made against his children which he never revealed 
before stepping into the witness box. The payment of £70,000 was, in my judgment, the second 
instalment of what Mr Fielding agreed to pay Mr Davies for his interest in Northstar and Seaquest. 
That is why Mr Davies said that if the money was paid Mr Fielding would never hear from him again. 
It is also why the payment was routed via Mr Cunningham. By this time Mr Fielding knew that Mr 
Davies was a bankrupt; and it makes sense that he wanted to conceal and to distance himself from 
payments made to him. It is also why Mr Davies was prepared to co-operate with Burnden to the 
extent of providing a witness statement (although his hatred of Ultraframe may also have been 
influential). It is also why Mr Davies was prepared to assign legal title to intellectual property rights in 
certain designs to Burnden without consideration following the decision of the Court of Appeal in 
2003.  

When was the deal done? 



1081. If, as I find, the payments that Mr Fielding made to Mr Davies were made to buy him out, 
when was the deal done? There are, I think, three real possibilities. One possibility is that at or 
following the encounter between Mr Fielding and Mr Davies at the football match in December 1997, 
Mr Fielding agreed to buy out Mr Davies. The second is that the deal was done in May 1998. The 
third is that, as Ultraframe say, the deal was done in the late summer or early autumn of 1998. I do 
not think that the legal consequences differ, whichever of these dates is the right one.  

1082. However, I do not consider that it is plausible that Mr Fielding would have done the deal after 
he knew that Mr Davies was bankrupt; and that the trustees were in hot pursuit of his assets. More 
likely, in my judgment, is that the deal was done in May 1998 before Mr Fielding found out about Mr 
Davies' bankruptcy; and that a false paper trail relating to the shares was put in place in an attempt 
to rescue a done deal that had gone badly wrong. I have found that the Marsden meeting did not 
take place; and I have also found that at the Altrincham meeting Mr Davies did not instruct those 
present to transfer shares to Mr Fielding. If the deal had already been done, this makes sense. Mr 
Snowden pointed out that the pleaded case does not allege that the conspiracy was hatched 
anywhere other than at the two pub meetings. However many of the witnesses (Mr Birkett and Mr 
Read among them) gave evidence of many meetings between Mr Naden, Mr Roche and Mr Fielding 
during the autumn of 1998. It seems likely that the false paper trial was created during or as a result 
of one or more of those meetings.  

Continuing contacts with Mr Davies  

Mr Roche 

1083. From 2001 Mr Roche has been in contact with Mr Davies. They met in February 2001 and 
spent some hours together. The trigger for the meeting was a complaint by Ms Owen that Mr Davies 
was threatening her. Mr Roche said that during the course of a long and disturbing meeting he 
persuaded Mr Davies that the best option for progressing his vendetta against Ultraframe was to 
help Burnden in the litigation. In 2002 Mr Roche went out to Spain on several occasions to meet Mr 
Davies, for the purpose of producing a witness statement from him. Since then Mr Davies had 
telephoned him from time to time (sometimes as frequently as once a month) to find out how the 
litigation has been going. Mr Roche said that he had reported Mr Davies' "adventures" to Mr 
Fielding. However, Mr Roche said that he was unaware that Mr Fielding had had any direct contact 
with Mr Davies; and was unaware that he had made substantial cash payments to Mr Davies.  

Ms Owen 

1084. Mr Davies telephoned Ms Owen on a fairly regular basis during 1999 and 2000. In 1999 she 
arranged car hire for him on a visit to this country. Ms Owen said that it was in 2000 that Mr Davies 
wrote to her threatening to send sensitive information to her parents unless she paid him £2,000. 
She showed the letter to Mr Roche, who said that he would try to deal with it. Since 2000 she has 
not had any contact with Mr Davies. Ms Owen's evidence about the letter was unsatisfactory. She 
said in the course of her cross-examination that she had not looked at it "since 2000" and a few 
minutes later that she had looked at it "last week" and "previously as well" in preparation for being 
cross-examined about it. But the letter was not mentioned in any of her witness statements, and its 
existence only emerged in the course of Mr Roche's cross-examination which took place a few days 
before Ms Owen herself gave evidence. Ms Owen stoutly maintained that she had not read any 
transcripts of evidence, and had not spoken to Mr Roche. Yet she said that she was unable to recall 
how she had found out, only a few days earlier, that the letter had been mentioned in evidence. Be 
that as it may, she produced the letter overnight; and its contents were broadly as she described 
them, although with some significant differences. Had the letter been fabricated, those differences 
would not have existed. It was not suggested that that letter was itself a fabrication, and I accept it as 
genuine.  

"Jim Johnson" 

1085. Mr Roche said that Jim Johnson was a structural engineer who worked for Northstar, 
principally in collaboration with Mr Read. Mr Wordsall, on the other hand, said that "Jim Johnson" 
was a pseudonym for Mr Davies. Mr Wordsall said that "Jim Johnson" had produced design 
drawings for Burnden which he had seen at Burnden Works. Mr Roche said that Mr Wordsall was 



confused. He agreed that Mr Davies had produced unsolicited designs for parts of a roof system 
which he (Mr Roche) had brought back with him from Spain; and that Mr Wordsall may have seen 
them at Burnden Works. But he said that these were nothing to do with "Jim Johnson". Mr Roche 
said that an examination of Northstar's accounting records would reveal an account in the name of 
"JS Johnson Associates", who was a structural engineer with whom Northstar did business. An 
examination of those records did, indeed, reveal an account in the name of "JS Johnson 
Associates", at an address in Rossendale, which had not previously been in the bundles in hard 
copy form (although an electronic version of Northstar's complete records, such as they were, had 
been disclosed). This discovery corroborated Mr Roche's evidence.  

1086. Mr Fielding made a number of entries in his diary recording meetings with "Jim Johnson" at 
Sale and elsewhere. Mr Fielding said that this Jim Johnson was an engineer with whom he had 
worked on a project in Islington, in London. The diary entries also contain annotations of 
expenditure, which are not easy to interpret. Mr Fielding says that they are probably records of minor 
expenditure.  

1087. Ultraframe ask me to infer that they represent further payments to Mr Davies, using the 
pseudonym "Jim Johnson". I decline to draw this inference.  

Summary and conclusions  

1088. My conclusions thus far are:  

i) Mr Naden did not believe that he was the beneficial owner of shares in either Northstar or 
Seaquest; 

ii) Mr Fielding did not pay for new tooling for use in uPVC extrusions of the Quickfit system; 

iii) Both the Northstar supply agreement and the Seaquest supply agreement are later 
fabrications; 

iv) Mr Fielding's alleged agreement to buy Mr Naden's shares was not genuine; 

v) Mr Clayton knew that he held shares in Seaquest (and, from April 1998 Northstar) as Mr 
Davies' nominee; 

vi) Mr Clayton made no loan to Northstar; 

vii) Mr Davies made no loan to Northstar after January 1998 (although he did make a loan of 
just under £20,000 in that month which was repaid by mid- March); 

viii) Mr Fielding did lend Northstar £80,000 between January and March 1998, with a view to 
securing a foothold in Northstar; 

ix) The share transfer agreement between Mr Fielding and Mr Clayton was not genuine; 

x) Mr Fielding and Mr Davies did a deal in May 1998, which resulted in Mr Fielding paying 
£100,000 to Mr Davies; 

xi) When it subsequently emerged that Mr Davies was a bankrupt at the time, a false paper 
trail was put in place relating principally to the shares; 

xii) No conspiracy was hatched at the two pub meetings; but the false paper trail relating to 
the shares was put in place as a result of other meetings; 

xiii) The Northstar debenture was, however, a genuine transaction, prompted by Northstar's 
need to secure its supplies of aluminium; 



xiv) The Seaquest debenture was also a genuine transaction, albeit based on a 
misapprehension of the effect of the "netting off" arrangement. 

1089. It will be recalled that the trustees' claim was a claim to the shares in Northstar and 
Seaquest. They advanced no other claim until 1999. All those involved with Northstar and Seaquest 
knew that Ultraframe were behind the trustees. They knew also that Ultraframe had been attacking 
both Northstar (and later Seaquest) since September 1997. They believed, rightly or wrongly, that 
Ultraframe's intention was to drive Northstar and Seaquest out of business. In my judgment they 
believed that it would be in the interests of both Northstar and Seaquest if the companies were 
owned by Mr Fielding rather than by Ultraframe. That, in my view, is why the conspiracy relating to 
the shares was hatched. Why the two supply agreements were fabricated remains a mystery. The 
answer may be that the possibility of a supply agreement was in fact discussed, although the 
discussions never came to fruition; and that this suggested that the supply agreement should be 
fabricated.  

1090. There was also another conspiracy (to which Mr Fielding was not a party) by which shares 
were held by Mr Naden, and then Mr Clayton, as nominee for Mr Davies; and money was siphoned 
out of Northstar for his benefit.  

1091. Accordingly, I conclude that although there were two dishonest conspiracies, they were not 
as extensive as Ultraframe allege.  

THE INTELLECTUAL PROPERTY RIGHTS LICENCE  

Background 

1092. I have already recorded that, in the course of the audit of Seaquest's accounts, Mr Morlidge 
was not prepared to prepare accounts on a going concern basis unless Mr Fielding postponed a 
large part of his loan. Mr Morlidge was clearly of the view (rightly) that Seaquest was otherwise 
insolvent. Seaquest's only major asset was its ownership of the intellectual property rights. As I have 
also recorded Mr Morlidge entered the value of these in the balance sheet, but qualified the value 
attributed to them. The intellectual property rights themselves were under attack by Ultraframe in the 
litigation.  

1093. Two particular additional problems emerged in the summer of 1999. When the "mill direct" 
scheme began in early 1998, it was of the essence of the scheme that the various mills would supply 
individual dealers directly. Alumax had been willing to do this. However, as the number of dealers 
increased, Alumax became dissatisfied with this arrangement. It was simply not practical or cost-
effective for them to operate in this way, and in July 1999 they decided to terminate the 
arrangement, announcing that they would refuse to deliver to new customers with immediate effect. 
Seaquest did not have the capability to supply dealers themselves.  

1094. The second problem concerned tooling. I have already recorded (and made findings about) 
much of the evidence relating to tooling; and I will return to the subject when dealing with the 
business of the Burnden Group. Suffice it to say, at this stage, that the system required very 
substantial investment in tooling; both the extrusion tooling and the injection moulding tooling. 
Seaquest did not have the resources to fund this expenditure.  

1095. In September 1999 Mr Fielding tried to interest PVC Group plc in doing some sort of deal 
with Seaquest to exploit the intellectual property rights. However, largely in view of the continuing 
litigation PVC Group were advised by their lawyers not to proceed; and they did not. Mr Roche also 
floated the possibility of bank borrowings in his memorandum of 6 September 1999. But it is unlikely 
that a bank would have lent Seaquest any substantial amount of money, since its only asset was 
under attack by Ultraframe and its value was uncertain. As I have said, the question of Seaquest's 
intellectual property rights and their value also came up during the course of the audit of Seaquest's 
accounts. A tentative proposal to obtain a valuation from Ernst & Young was mooted; but it came to 
nothing.  



1096. The remaining options, compatible with keeping Seaquest afloat, would have been to sell or 
licence the intellectual property rights. On 11 November 1999 Mr Fielding wrote to Mr Morlidge:  

"Helix Agencies have suggested that the I.P.R.'s be crystallised in their present form 
and that the Company contracts with someone/company to use these I.P.R.'s for an 
agreed period at an agreed level of remuneration thus maximising the potential 
revenue that can be recovered for the system. 

I have requested Helix to evaluate this and attempt to put together a financial 
proposal, which, if the figures are reasonable, may well give the best method of 
survival for the Company." 

1097. Mr Fielding said (and I accept) that a sale of the intellectual property rights would not have 
been easy; largely in view of the difficulty of placing a value on them, supported by a professional 
valuation. The continuing litigation would also have deterred would-be buyers (as had already 
happened in the case of PVC Group). So the grant of a licence was really the only solution left.  

The licence is granted 

1098. On 18 November 1999 a board meeting of Seaquest was held. Mr Naden and Mr Fielding 
were present, attended by Mr Roche. The minutes record the following relevant events:  

"1. Purpose of meeting 

It was noted that the meeting had been duly convened to consider and, if thought 
appropriate, approve … the granting of a 5 year licence to B.C.P. to use the design 
rights etc in the conservatory system. 

2. Disclosure of interests 

All relevant interests of the directors of the Company were disclosed pursuant to 
both the Companies Act 1985 and the Articles of Association of the Company. 

9. Execution of Licence Agreement 

[It] was resolved that it was in the best interest and for the benefit of the Company to 
execute a Licence Agreement between B.C.P. and the company for a period of 5 
years. It was further resolved that the Licence Agreement be executed by any 
director." 

1099. Mr Naden said in his witness statement:  

"As for the licence agreement with BCP, my understanding was that it was agreed in 
order to guarantee Seaquest an income stream. Despite the further monies that 
Gary had provided earlier that year, by late 1999 Seaquest's position had got worse. 
It needed new tooling but couldn't afford it and it was also restricted as to what it 
could and couldn't do given the litigation that was then on foot. It was suggested that 
urgent steps had to be taken to secure Seaquest's position and the licence was 
suggested. My understanding was that although Seaquest would no longer trade as 
it had done before, the licence would generate £500,000 over five years and these 
funds would pay off Seaquest's creditors. Given the likely alternatives this too 
seemed like a good deal and I agreed." 

1100. Mr Roche reported on 19 November that he had made arrangements for the grant of a 
licence by Seaquest to BCP. On 23 November 1999, Seaquest purported to grant BCP an 
irrevocable worldwide exclusive licence until 31 December 2004 to reproduce certain designs by 
manufacturing and selling goods in accordance with those designs and to develop and improve them 
in consideration for BCP paying Seaquest £500,000 over the term of the licence by specified 
instalments. Seaquest were advised by Hill Dickinson who drafted the licence. Although there is 



correspondence addressed to and signed by Mr Gray on behalf of BCP, in reality the licence was 
dealt with by Mr Fielding. Mr Naden signed this licence on behalf of Seaquest and Mr Fielding on 
behalf of BCP. Mr Fielding reported to his own solicitors on 23 November 1999 that the licence 
"gives the company its only realistic chance of solvency and [protects] the Company from debts and 
liabilities that it cannot meet in the future".  

1101. The licence fee of £500,000 was arrived at in the following way. At the board meeting of 18 
November 1999 Mr Naden and Mr Roche suggested a consideration of £300,000 which Mr Fielding 
understood was based upon what Seaquest had agreed to pay in January 1998 for the intellectual 
property rights and tooling acquired from Northstar with an allowance for depreciation since then. Mr 
Fielding then increased the figure to £500,000. Approximately £50,000 of this was to make up for the 
advantage that BCP had had in terms of rent during 1999; a further £50,000 was to cover any 
commissions that BCP had not paid and the use of some intellectual property rights up until that 
date; the figure was then rounded up to £500,000, in Mr Fielding's words:  

"for good luck to make sure that nobody in five or six years time would have me in a 
courtroom criticising me for paying too little." 

1102. In this respect Mr Fielding was right. Ultraframe did not suggest that £500,000 was not a fair 
price for the licence.  

After the licence 

1103. Once the licence from Seaquest to BCP had been granted, Seaquest's business effectively 
came to an end. From then on its only remaining function was to collect the licence fee. However, 
the only payment pursuant to this licence credited to BCP has been a payment of £48,000 made in 
about January 2000.  

1104. From early August 2000 onwards, BCP had allowed TBG to exploit the designs for which 
they had the exclusive licence. Burnden's solicitors raised the question whether there was a formal 
licence in existence; and were told that there was not. They therefore suggested that the 
arrangement be formalised. It was formalised by a written sub-licence dated 19 February 2001, 
under which BCP granted TBG the irrevocable rights from 23 November 1999 to 31 December 2004 
to exploit such rights as were properly licensed to BCP under its licence. This was in consideration of 
TBG agreeing to manufacture and supply BCP with goods made to the designs there mentioned and 
make a payment to BCP.  

1105. On 6 July 2001 Seaquest, acting through its liquidator, demanded payment of £309,000 due 
under the licence. They threatened a winding up petition if the arrears were not paid within seven 
days. BCP replied on 12 July 2001 disputing liability to pay; essentially on the ground that it was not 
clear that Seaquest owned the intellectual property rights which the licence had purported to deal 
with. The liquidator's response was that he would await the outcome of the court case to decide 
whether Seaquest owned the intellectual property rights and would then take the benefit of any 
judgment.  

1106. TBG later took the benefit of assignments of the intellectual property rights in conservatory 
roofing systems, goodwill and all infringement claims of each of NIS, QL, QCL and QWL, if any, from 
the liquidators or from the Duchy of Lancaster. The validity of the QCL assignments was challenged 
by Ultraframe. Although that challenge failed at first instance, the Court of Appeal, during the course 
of the trial, allowed Ultraframe's appeal.  

1107. Following the judgment of Laddie J on the preliminary issues, the Burnden Group tendered 
payment of the sums due under the licence.  

BURNDEN'S BUSINESS  

Ultraframe's case  



1108. Ultraframe's case is that the business of Northstar and Seaquest was more or less 
seamlessly transferred to Burnden.  

BCP's business  

1109. In March 2000 Mr Howarth was appointed as a director of BCP at Mr Fielding's request. He 
said that he was chosen because he was located at Burnden Works and could therefore sign 
documents and cheques. He said that the majority of the documents that he signed were drafted by 
Mr Roche; and that he signed them without question. These included letters relating to the licence of 
the intellectual property rights. He had no input into BCP's accounts. BCP were not, however, doing 
much; and it was Mr Howarth's intention to resign his directorship if and when BCP became "a 
proper trading company". Mr Howarth also took transfers of Mr and Mrs Fielding's shares in BCP. 
The consideration was stated to be a nominal £2; but Mr Howarth did not even pay that. Mr Howarth 
was no more than a figurehead for Mr and Mrs Fielding, as Mr Roche agreed.  

1110. BCP effectively ceased trading during 2002. On 15 August 2002 Mr Gray accepted 
appointment as a director of BCP. It was a dormant company at that time; and has not traded since.  

TBG picks up the baton  

1111. On 5 March 1999 Mr Fielding offered Mr Read (who was still working for Northstar) a job as 
design and development manager for TBG. Mr Read accepted the offer. Following his employment 
by TBG his services were recharged by TBG to Seaquest. I deal with the amount of the charge later.  

1112. Following Northstar's entry into receivership on 21 June 1999, TBG began to fabricate roofs. 
I have already described the work that TBG did with the consent of Northstar's receiver.  

The presentation to the bank  

1113. Mr Whitelock was the principal author of a report on the Burnden Group which was made to 
the bank for the purpose of increasing its banking facilities. Mr Whitelock said that it was written in 
the first quarter of 2000. Internal evidence in the report itself suggests that it was written after the 
end of January 2000 ("Indeed, at the end of January, the 50 dealer mark was passed") and before 
the end of February 2000 ("New tooling and equipment due to arrive in March will bring with it new 
product designs….The newly branded conservatory roof system "K2" will be launched in the trade 
press in February 2000 … An integrated advertising and direct mail programme … will be launched 
in February 2000").  

1114. The report set out a number of "divisions" of the Burnden Group. First among these was the 
"Conservatory Roof Division". It presented an upbeat picture of prospects for growth. One section of 
the Conservatory Roof Division was entitled "Roof Fabrications". It said:  

"Despite an indifferent financial performance thus far, due mainly to the fact that roof 
fabrications has had no real business development programme to date, the roof 
fabrications function has a pivotal role to play in the overall growth of the 
conservatory roof business. … 

Roof fabrications will perform several roles. 

The roof fabrication function will be used to provide fabricated roofs to new dealers 
as part of a start-up package. This package has been introduced in the advertising 
campaign.  

The roof fabrication department will also be used as a training school for new and 
existing customers of the "K2" conservatory roof system and as an example of best 
practice in the manufacture and installation of the "K2" conservatory roof system." 

1115. It was not suggested that this description of the role of roof fabrications was inaccurate. The 
accompanying figures showed that in the five months to December 1999, roof fabrications had made 



a loss of about £21,000. Mr Whitelock explained that the pivotal role that the roof fabrication 
business was to play in the new group structure was that if new dealers were to be brought on, they 
needed to be trained, properly accredited and shown best practice. The fabrication division was to 
undertake that role. It was not seen as an independent profit centre, because it was, at that time, 
loss-making. Unlike Northstar, therefore, the Burnden Group does not fabricate roofs for dealers. 
Rather it uses roof fabrication as a means of training dealers; and to sell the system to them. It does 
also fabricate roofs on behalf of other fabricators who need its capacity for overflow work. It does not 
compete with them.  

1116. The report also dealt with the Extrusion Division. It described the principal function of that 
division as servicing the K2 brand of conservatory roof. Mr Whitelock said that although this was not 
its sole function, it was an important one. However, he agreed that in order to have a viable extrusion 
division, it was necessary to have a conservatory business. That conservatory business, in Mr 
Whitelock's perception, was going to come from Seaquest, as owner of the system.  

The database  

The Northstar and Seaquest database 

1117. Northstar and Seaquest used a computer program called "Conservatory Designer", supplied 
by First Degree. It operated by links to a "roof file" or "database". In essence, the components of a 
roofing system are loaded into the roof file, with their precise dimensions, stock codes and so on. 
Although the Computer Designer software is generic, in the sense that it can operate with many 
different roofing systems, the roof file is unique to each manufacturer. The fabricator is usually 
supplied with the software and the roof file by the manufacturer of the roofing system, rather than by 
the software house. The fabricator, wishing to order the components for a roof, enters the style and 
dimensions of the conservatory; the colour; the glazing material and the pitch and style of roof that 
he wishes to fabricate; and the computer program does the rest. It produces a list of the components 
that will be needed. One of the pieces of mathematics that it has to do is to calculate "deductions". 
The basic data loaded onto the system is a one-dimensional representation of the components, 
which was referred to as a "wire frame" or "string lines". But of course the components are in fact 
three dimensional. If, therefore, say a glazing bar is represented as a straight line, and the ridge 
beam is represented as another straight line, the computer program will calculate the precise length 
that the glazing bar will need to be, depending on (among other things) the pitch of the roof. The 
differences between the "wire frame" and the real thing are called "deductions". The deductions 
compensate for things like the thickness of the ridge beam and the thickness of the cladding on the 
eaves beam of the conservatory.  

1118. Conservatory Designer had been installed at Northstar by Mr Read. It is probable that he 
carried out this task between January and April 1998, although he is not sure about the dates. It 
occupied about one third of his working time. The process of creating the roof file consists, 
essentially, of filling in boxes on electronic screens, prompted by the software. The manufacturer has 
to input the precise dimensions of the principal component parts of his system, so that the computer 
can calculate the necessary deductions. The manufacturer also inputs the product codes of these 
various components. Other components (screws, clips, finials and so on) can simply be entered by 
their product codes. The person who creates the roof file can identify particular deductions by his 
own custom made shorthand, which will be an abbreviation that he can remember easily (for 
example "ABWP" stands for "Any Bar to Wall Plate"). Each compiler is likely to have his own idiolect. 
As new products are developed, or old ones modified, the roof file needs to be amended in 
accordance with the changes. Mr Read compiled the roof file mainly by taking dimensions from 
drawings of components. Although it was suggested to him that the compilation of the roof file would 
have necessitated complex mathematical calculations, he disagreed. His view was that the 
necessary mathematics were relatively simple trigonometric calculations, based on right-angled 
triangles, which could be done with a pocket calculator. Mr Read then arranged for roofs to be 
physically built in order to provide an empirical test of the accuracy of the database. The roof file that 
Mr Read created was on Northstar's computers. These computers were sold by Northstar to 
Seaquest at the time of the move to Burnden Works.  

1119. Mr Colley, of First Degree, provides the liaison between the software engineers and the 
customer. In about April 2001 he went to Burnden Works to help Burnden with problems with the 



database. Although he thought that Mr Read was competent to create the roof file, it had in fact got 
into "a bit of a mess"; and Mr Colley thought that it needed a lot of work to sort it out. Mr Colley went 
back to Burnden Works on a fairly regular basis to assist. Although Mr Colley did not himself do the 
donkey work, he supervised Burnden employees who did. Part of the problem, it seems, is that Mr 
Read had not realised the full capability of the program and had not properly updated it. There had 
been a major upgrade of the program in 2000. Although roofing manufacturers did not have to re-
input all their data as a result of the upgrade, the process of upgrading did cause bugs. Mr Colley 
thought that the mathematics required to compile an accurate roof file were complex; but, as I have 
said, Mr Read disagreed. So in addition, it may be that Mr Read underestimated the complexity of 
the necessary mathematical calculations.  

1120. The Quickfit system included a spine piece for the ridge assembly which allowed for varying 
roof pitches. It did this by allowing the wings (which actually held the glazing bars) to pivot about a 
point towards the bottom of the spine. As the wings pivoted, the deductions changed. To calculate 
the deductions was a complicated piece of three-dimensional trigonometry; and the computer 
program could not really do that effectively.  

The K2 database 

1121. Mr McMahon said in his witness statement that the database had been rewritten in 2001. 
There was a dispute about the extent to which the K2 database contained information that had been 
on the Quickfit database. On one reading of Mr McMahon's witness statement, it might have been 
thought that the K2 database had been created without reference to the Quickfit database. But Mr 
McMahon explained that this was not so. He had been advised by Mr Colley that the Quickfit 
database needed to be "completely rewritten"; and had asked Mr Colley to "sort out the database". 
He was not able to say whether the database had in fact been completely rewritten; although he 
readily accepted that information contained on the Quickfit database that continued to be accurate 
would simply have been copied across from one database to another. However, it is clear that as 
components of the K2 system were modified, the roof file would also have to be modified to 
accommodate the changes; and as new components for the K2 system were introduced, the roof file 
would have to be amended to incorporate them.  

The K2 System  

Introductory 

1122. The roofing system that Burnden sell has the brand name "K2". One of the questions that 
was debated in the evidence is the extent to which it differs from the Quickfit system. Whether the 
answer to this question is legally relevant is another issue, to which I will return. Ultraframe's witness 
on this question was their Technical Director, Mr Chris Richardson. Although Mr Richardson is a 
director and employee of Ultraframe, he had his attention drawn to the duties of expert witnesses; 
and did his best to comply with them. He had, however, been intimately involved with the litigation for 
many years; and he acknowledged that, emotionally, he was not neutral. But he said that in dealing 
with the question whether the K2 system differed from the Quickfit system he had been rational and 
balanced, so far as he could. The Burnden defendants' witness was Mr McMahon. He is, of course, 
employed by the Burnden Group and is in charge of its technical department.  

Development of the K2 system 

1123. On his arrival at Burnden in July 1999, Mr McMahon undertook a review of the Quickfit 
system. He came to the conclusion that the system left a lot to be desired. Some of the shortcomings 
related to the poor quality of extrusions or the material in which they were manufactured (e.g. 
injection mouldings made from polypropelene and eaves plates made of aluminium); some related to 
an excessive number of components required for key assemblies (e.g. the ridge assembly and the 
wallplate assembly); some related to the lack of flexibility in the system to accommodate a wide 
range of roof pitches (e.g. the design of the ridge, the boss end and the eaves beam). The most 
pressing problem was the gutter system, which was made of poor quality materials and was difficult 
to seal so as to make it watertight. Mr McMahon's preferred solution to the problem of the gutter 
would have been to buy in the necessary components; but Burnden's management disagreed with 
him. Mr McMahon therefore had to design a new gutter system.  



1124. Mr McMahon summarised the development of the K2 system. I accept his factual evidence. 
Strategy meetings were held during the summer and autumn of 1999. By November 1999 the 
decision had been taken to design a system that would be both compatible with the existing Quickfit 
system and capable of forming the nucleus of a new system. The expectation was that in the course 
of time, all the components of the Quickfit system would be replaced, but that continuity would be 
maintained in the interim. The management team thought that it was important to have a new brand 
name, and settled on "K2". Mr McMahon had to decide on the priorities for redesign and 
replacement. The areas that he identified as needing most urgent attention were:  

i) Re-tooling and redesign of the gutter system, which leaked badly; 

ii) Re-tooling and redesign of the caps for the glazing bars and the universal cover for the 
eaves beam, the ridge and the valley. The main design change was the incorporation of an 
ovolo shape into the visible sides of the glazing bar top caps; 

iii) New designs for crests and finials; 

iv) Design of aluminium glazing bars capable of accepting 25mm polycarbonate sheets, 
24mm double glazed units and 35 mm polycarbonate sheets. This had a knock-on effect on 
the design of the ridge wings and the boss end covers; 

v) A new eaves beam specially designed for low pitch roofs; and a change from aluminium 
to stainless steel in the material used to manufacture the eaves beam jointing plates 

1125. On 17 November 1999 Mr Wordsall sent a memorandum to Mr Whitelock in which he said 
that:  

"the existing (Seaquest) drawing file needs to be completely re-issued with drawing 
numbers replaced by Part Nos. and the company/logo changed to Burnden Group. 
From that point on we can tweak and re-design whilst leaving the old Seaquest 
design file as a historical document untouched by further changes." 

1126. The K2 system was launched as a brand at Glassex in March 2000. Mr McMahon said that 
by that time a number of new or modified components had been introduced into the Quickfit system 
to address the most urgent problems that I have described. The principal new or modified 
components were: the gutter, the finial, the cresting and the glazing bars. The number of new 
components was 59; although Mr McMahon readily accepted that they were not all of equal 
complexity or importance. Mr McMahon also accepted that, as launched at Glassex in March 2000, 
K2 could not fairly be described as a "new system"; it was an improved and re-branded version of 
the Quickfit system, with some new components. Mr Whitelock agreed with this. Further changes 
were introduced at exhibitions in September 2000, March 2001, March 2002, March 2003 and 
February 2004. By the end of this process it was Mr McMahon's evidence that of the 288 
components making up the K2 system, only 5 still survived unchanged from the old Quickfit system.  

1127. It was also Burnden's desire to manufacture a roofing system that had the ability to compete 
with the market leaders. It was common ground that one way to increase market share is to broaden 
the range of components included within the system. Even though some of these components (such 
as a lantern ridge) might be rarely fabricated, their availability as part of the system will tend to 
attract customers. This led to the broadening of the range of components within the K2 system.  

Main components 

1128. The Quickfit system consisted of some 99 components, whereas the K2 system now 
consists of some 288. Mr Richardson identified six components or assemblies of components that he 
described as being the "guts" of a roofing system. Mr McMahon agreed. They are:  

i) The ridge; 

ii) The valley; 



iii) The eaves beam; 

iv) The wallplate; 

v) The box gutter; and 

vi) The glazing bars. 

1129. The ridge. Mr Richardson compared the ridge in the Quickfit system and the ridge in K2. The 
ridge assembly consists of a central component and two wings. The design principle common to 
each assembly is that each is capable of being pre-set to accommodate roofs of different pitches. 
However, he accepted that the two ridges worked in mechanically different ways. The K2 ridge has 
fewer components than the Quickfit ridge; works better than the Quickfit ridge; gives rise to fewer 
customer complaints, and could accommodate a larger variety of roof pitches. One of the 
mechanical differences between the two valley assemblies is that the wings pivot around a different 
point. One knock-on effect of this is that the deductions applicable to the Quickfit assembly decrease 
as the pitch of the roof increases; whereas the deductions applicable to the K2 assembly increase as 
the pitch of the roof increases. However, Mr Richardson pointed to the similarity (within a millimetre 
or two) in the deductions between the two systems when the roof pitch was 25 degrees which, he 
said, was the most popular roof pitch. Mr Richardson accepted that the K2 ridge is different in shape 
to the Quickfit ridge; that it was the product of considerable design work; and that new tooling would 
have been required to extrude it. Ultraframe accept that the internal aluminium parts of this 
component underwent significant change. Mr Richardson's point was that the design concept (of a 
pre-settable ridge) was unique in the industry. The first modifications to the ridge were made in about 
September 2000; but the new ridge appeared at Glassex 2001.  

1130. The valley. Mr Richardson said that the essential concept of a central spine with wings was 
common to both the Quickfit system and K2. This concept was not commonplace in 1999, but by 
2001 it was known. Ultraframe itself had such a design in the early 1990s. The design concept, he 
said, was common to both the Quickfit and K2 systems, although the detailed design was different. 
In particular the central spines of the two systems were of different heights and different 
configurations. One of the problems with the Quickfit system was that the set out point (i.e. the point 
from which deductions were measured) was below the pivot point of the valley wings. The distance 
between the two will vary according to the angle at which the wings pivot. Conservatory Designer 
was unable to cope with the mathematics required for the calculations of the deductions applicable 
to the K2 assembly; and the computer had to be abandoned in favour of a table of deductions 
applied to a variety of fixed roof pitches. The valley was therefore redesigned. The main change was 
that the male and female parts of the ball and socket design were reversed; although the pivot point 
was retained. This redesign took place by Glassex 2001.  

1131. The eaves beam. The eaves beam cover can also be used as a cover for the underside of 
the box gutter. This is what Mr Richardson called a "universal part"; and he said that it was a striking 
feature of both the Quickfit system and K2. However, the same principle of universal parts is found in 
other systems too. Mr Richardson accepted that the eaves beam itself was new as of February 
2004.  

1132. The wallplate. Unlike the Quickfit system K2 has two different wallplates: one fixed and the 
other capable of accommodating different pitches of roof. Mr Richardson accepted that the K2 fixed 
wallplate had been completely redesigned as an assembly; and that the variable wallplate was 
completely new. Laddie J held that design right in the fixed wallplate did not in fact belong to 
Northstar, but belonged to QCL. The new wallplate also made its first appearance at Glassex 2001.  

1133. The box gutter. The box gutter itself was a component that gave rise to many complaints. 
Considerable effort had to be put into redesigning it to make it work efficiently. It was among the first 
of the components to be redesigned and this was done by Glassex 2000.  

1134. The glazing bars. A typical glazing bar is an aluminium extrusion in the shape of an inverted 
"T". The inverted "T" shape is a commonplace design (in design right terms). The glazing bars in the 
Quickfit system and in K2 are no exception. However, Ultraframe assert that the glazing bar in the 
Quickfit system is a copy of its own glazing bar, and is therefore an infringement of its own design 



right. If that assertion is correct, then the form of the glazing bar in the Quickfit system is not an asset 
of Northstar, since it was no more than an infringing copy of someone else's design. Since an 
aluminium extrusion will usually be covered by a more aesthetically pleasing material, a glazing bar 
will usually have a means of attaching a top cap to it. Commonly, the method of attachment is a clip. 
The detailed design of the clip on the Quickfit glazing bar and that on the K2 glazing bar are 
different. Minor modifications to the glazing bar were made before the launch of K2 at Glassex 2000. 
More substantial changes were made between then and Glassex 2001.  

1135. Universal parts. Mr Richardson stressed that the Quickfit system used "universal parts". By 
this he meant that a piece of uPVC cladding could be used to cover more than one aluminium 
component. He regarded this as a striking design feature of both the Quickfit and the K2 systems; 
which was very unusual in the industry. The use of universal components was, in Mr Richardson's 
opinion, one of the "key drivers" in the design of the K2 system. Mr Richardson did, however, 
acknowledge that a company called Synseal used universal components, and it was also 
demonstrated that another company called Rickmans did so too. Other companies (including 
Ultraframe) also manufactured cladding that could fit both the box gutter and the eaves beam; but Mr 
Richardson said that since the box gutter was designed to run round the eaves beam, this was only 
to be expected. In the case of the Quickfit system the same piece of uPVC cladding could be fixed to 
the eaves beam, the box gutter and the underside of the valley. The length and depth of this 
component remained unchanged in the K2 system (and remains unchanged to this day). So also do 
the fixing points. However, the method of fixing and the details of the shape have changed; but not 
radically.  

Minor components 

1136. Mr Richardson examined a number of other components, on which he was closely cross-
examined by Mr Purvis. Mr McMahon was equally closely cross-examined by Mr Speck. My 
conclusions about these components are as follows:  

i) Gable end ridge cap. This was a new component, designed some time before February 
2001. 

ii) Glazing bar end cap. This is an injection moulded component made of plastic. The 
Quickfit system did not include any injection moulded end caps. The Quickfit glazing bar end 
cap was a flat aluminium plate. Mr Richardson acknowledged that this was a new design. 
The change to injection moulded plastic took place in time for Glassex 2001. 

iii) Ridge end cap. The Quickfit system did not include a ridge end cap. The K2 design was a 
new component. 

iv) Low pitch fascia trim. The Quickfit version of this component was made of uPVC. The K2 
version was made of aluminium; was longer than the Quickfit equivalent; and had an extra 
projection in the middle of the component. 

v) Low pitch firring. The Quickfit system did not include this component. The K2 system did. 
Although it is not quite clear who designed it, it was manufactured by Burnden. 

vi) Aluminium glazing bar top caps. Although the Quickfit system included some designs for 
aluminium glazing bar top caps, they were never manufactured. The K2 aluminium top caps 
were designed to attach to the glazing bars in a different way to the Quickfit design, although 
the shape and proportions of the cap are similar. They are, however, substantially different 
to the uPVC top caps that formed part of the Quickfit system. The uPVC top caps were 
modified for Glassex 2000 by the picking out of an ogee feature which already formed part of 
the system. This was done for greater uniformity of appearance. 

vii) Wide box gutter system. Mr Richardson acknowledged that this was a new design. Part 
of the new design was the introduction of a new gutter brace. 

viii) Bolster bar. Mr Richardson acknowledged that this was a new design. 



ix) Eaves trim corner joints. The change made to the eaves trim corner joint was that it had 
added lugs on the rear so that it could be fitted into the serrated legs at the back of the 
eaves beam. This overcame a problem in the Quickfit system, in that the eaves trim had to 
be stuck onto the eaves beam; and was liable to fall off. The change was introduced in 2002. 

x) Half boss end. There was no such component in the Quickfit system. The K2 system 
includes one. 

xi) Gutter bracket adaptor. Mr Richardson acknowledged that this was a new component. 

xii) Eaves jointer. Mr Richardson acknowledged that this was a new component. 

xiii) Valley top cap. Mr Richardson acknowledged that this was a new component. 

xiv) Box gutter adaptors. The design of this component did not change significantly, but its 
method of production did. Having been made by vacuum forming, it was changed to an 
injection moulded component. 

xv) Roof vent. This was a new feature of the K2 system. 

xvi) Lantern ridge. A lantern ridge seems to have been available as part of the Quickfit 
system, but it required the fabricators to adapt standard parts by cutting and welding them. 
K2 introduced dedicated components for the fabrication of a lantern ridge. 

xvii) Polycarbonate end trims. This is a relatively simple component. Nevertheless, within its 
limitations, it was redesigned. The old end trim gripped the end of the polycarbonate 
sheeting, whereas the new one gripped the top and bottom surfaces of the sheeting, by 
means of two lugs and a serrated top edge. 

1137. As is apparent from the number of components making up both the Quickfit system and K2, 
there are many other minor components. Mr McMahon supervised modifications to these 
components. The modifications took place incrementally over a period of some years. Mr McMahon 
agreed that these modifications were minor.  

Additions to the range 

1138. The K2 system added a gazebo to the styles of structure available in its range. This 
necessitated the design of a number of dedicated components. The Quickfit system did not include a 
gazebo.  

1139. At Glassex 2003 Burnden introduced a "roof in a pack" called "L2". This was a pack of 
components designed for fabricating a low pitch roof. The components were largely taken from 
components in the existing range (but repackaged) together with some new components, such as a 
new low pitch eaves beam, and a new dedicated glazing bar.  

1140. The K2 system introduced a commercial portal frame system. This did not form part of the 
Quickfit system.  

New or upgraded tooling 

1141. On 19 November 1999 Mr McMahon summarised the tools on order and to be ordered 
before April 2000, solely for the conservatory roofing system. The tools were extrusion tools and 
injection mould tools. About £110,000-worth were already on order and an estimated £194,500-
worth were to be ordered.  

Fabrication methods 



1142. The methods of fabricating a Quickfit roof and a K2 roof were the same. For some time 
Burnden used the same installation manual as Seaquest had used.  

Evolution 

1143. Ultraframe say that the K2 system is not a "new" system. It has evolved from the Quickfit 
system. The design changes and the introduction of new components and new ranges are all the 
things that one would expect a roof system manufacturer to do in order to continue to develop and 
improve its system. In the sense that K2 is not what is called a "clean room design" Ultraframe are 
plainly right. BCP and then the Burnden Group continued to reproduce Seaquest designs because 
they believed that they were entitled to do under the intellectual property rights licence. Although K2 
as launched at Glassex 2000 was in substance the Quickfit system with some new or modified parts, 
by Glassex 2001 there had been a substantial redesign of most of the key components or 
assemblies. This process could be described as "evolution". Mr McMahon accepted that K2 has 
evolved in a way that one would expect a roof system to evolve. His evidence on this question in 
cross-examination included the following:  

"Q. The truth of the matter is your system has evolved in a way that one would 
expect systems to evolve? 

A. Yes. 

Q. And the process started when you took over in July 1999? 

A. Yes. 

Q. It has continued to the present day? 

A. Yes. 

Q. And fairly viewed, it is the system that you started with, with your evolution added 
to it? 

A. It has been an evolutionary process to develop a new system." 

1144. Again, I have no difficulty in concluding that this is so. I shall return to the legal 
consequences of this later.  

The purchase of Emlyn Street  

1145. As I have described, the components formerly stored at Wilton Street were moved to 
Burnden Works at the end of January 1999. During 1999 Alumax (which had merged with Alcoa) 
became increasingly reluctant to supply aluminium direct to dealers. So aluminium was also 
delivered to Burnden Works. Extrusions were produced at Burnden Works too. Both Mr Gray and Mr 
Sheffield said that the storage problem at Burnden Works was not related to the components that 
had been moved from Wilton Street, but to the storage of aluminium and uPVC extrusions. Mr 
Whitelock, in my judgment, said the same thing in his witness statement, although this interpretation 
of his witness statement was disputed. The storage facilities at Burnden Works were insufficient for 
all these products, so it was decided to acquire a larger building to house them all. The decision was 
made by Mr Fielding, Mrs Fielding and Mr Whitelock. It does not appear that the directors of 
Northstar or Seaquest were part of the decision-making process.  

1146. That building was a warehouse at Emlyn Street of about 90,000 square feet in area. The 
purchase price was £1.95 million. Burnden Group paid a deposit of £350,000 from its own resources 
and the rest was raised on mortgage.  

1147. Mr Whitelock said that once the building at Emlyn Street had been acquired, Dearward 
(which made cardboard tubes) and Kesterwood Plastic Processors moved into it. This enabled a 



rationalisation of space to take place at Burnden Works. BCP also used the building at Emlyn Street 
for the storage and distribution of the conservatory roof system.  

THE FATE OF NORTHSTAR AND SEAQUEST  

1148. Towards the end of 1999 Mr Fielding consulted Lathams, a firm of accountants. He 
specifically asked for a solvency review of Seaquest. Mr Michael Hall (no relation to Mr Martin Hall, 
Ultraframe's expert) was the person who did that. Mr Fielding provided him with financial information. 
Mr Hall did not independently verify it. He spent between 7 and 10 hours working on his instructions. 
His time included at least one fairly long meeting with Mr Fielding, at which he asked questions 
about the documents with which he had been supplied. On the basis of the information which Mr 
Fielding had given him, Mr Hall formed the view that although there was no immediate likelihood of 
Seaquest going into insolvent liquidation, it was "balance sheet" insolvent; and was only able to pay 
its debts as they fell due because of Mr Fielding's continuing support in not calling in his loan. 
Seaquest's "balance sheet" insolvency was entirely attributable to the debt that Mr Fielding claimed 
to be owed. Mr Hall also formed the view that it was not possible to say whether Seaquest might 
avoid going into insolvent liquidation; and that the payments due under the licence agreement might 
be enough to pay off all its creditors. Mr Hall knew that there was a hearing of an application for 
summary judgment fixed for the near future; but it was not suggested to him that an adverse 
judgment on that application might cause Seaquest to go into liquidation.  

1149. HH Judge Behrens gave judgment on 25 February 2000. He held that Mr Fielding had no 
interest in Northstar's or Seaquest's shares having priority over the trustees. On 29 February 2000 
Mr Hall reported his conclusions to Mr Fielding. On the same day Mr Fielding demanded repayment 
from Seaquest of a debt of £330,360 plus interest, alleged to be due under the loan agreement of 22 
December 1999. When Seaquest failed to pay, Mr Fielding appointed Mr Long as receiver of 
Seaquest, on 1 March 2000.  

1150. On 10 April 2000 Northstar went into creditors' voluntary liquidation. On the same day 
Seaquest went into members' voluntary liquidation. This was subsequently converted into a 
creditors' voluntary liquidation. Both companies are insolvent, subject to their claims in these 
proceedings.  

THE BURNDEN GROUP TODAY  

1151. Since Ultraframe claim that the success of the Burnden group has been built on the 
proceeds of Mr Fielding's dishonest behaviour, I must give a short account of the group and its 
principal activities.  

Burnden Holdings (UK) Ltd 

1152. Burnden Holdings (UK) Ltd ("BHU") is a holding company and is the parent company of the 
group. BHU does not trade itself but merely holds investments. Its principal assets consist of 
investments in its subsidiaries and two freehold properties. The first of these is the warehouse at 
Emlyn Street. The second is a residential property in Crown Gardens (Bolton) which was bought to 
house a Danish employee. These two properties were transferred from TBG to BHU as a dividend in 
specie. The property at Crown Gardens was in the course of being sold during the trial. BHU has 
never declared or paid a dividend. Leaving aside dormant companies, the main companies in the 
group are as follows.  

The Burnden Group Trustee Ltd 

1153. The Burnden Group Trustee Ltd is a trustee company. Its shares are owned by Burnden 
Holdings (UK) Ltd. It was established to administer the Employee Benefit Trust Incentive Plan for the 
senior managers and directors of Burnden Holdings (UK) Ltd and its subsidiaries. Its assets consist 
of a shareholding in Burnden Holdings (UK) Ltd. It does not trade.  

K2 Glass Ltd 



1154. K2 Glass Ltd ("K2G") was originally called Conservatory Coloured Glass Limited and its 
name was changed to K2 Glass Limited on 13 April 2003. It manufactures and markets sealed 
glazing units; i.e. the actual glass part of a double-glazed installation. These are used in the 
manufacture of windows and conservatories and K2G sells those units to the trade. K2G (under its 
former name) was originally formed by two private individuals named David Bradshaw and Lee 
Perry. They formed the company in 1991. Burnden Holdings (UK) Ltd acquired the entire issued 
share capital of K2G from Messrs Bradshaw and Perry on 1 April 2003 for a consideration of 
£2,534,737 paid partly in cash on completion and partly by way of a deferred payment linked to its 
subsequent trading performance. Burnden Holdings (UK) Ltd borrowed the purchase price from the 
bank. Neither Northstar nor Seaquest has ever carried on a business of this kind.  

DCI Power Limited  

1155. DCI Power Limited was a joint venture manufacturing insulated pipes for combined heat and 
power projects. Burnden Holdings (UK) Ltd acquired 50% of the share capital of DCI in April 2003 for 
£750. The nature of DCI's business was similar to that of Vital Energi Utilities Limited, which is 
another group company. Neither Northstar nor Seaquest has ever carried on a business of this kind. 
However, this company was loss-making and at the end of December 2003 Burnden Holdings (UK) 
Ltd sold its shareholding back to the original owners for the same price that it had paid; namely 
£750.  

Vital Energi Utilities Limited  

1156. Vital Energi Utilities Limited provides consultancy and construction services in combined 
heat and power and district energy schemes to local authorities, hospitals and housing associations. 
These schemes use energy efficient power and heat engines generating electricity locally and using 
the heat by-product to provide district heating through insulated piping. Vital grew out of Mr Fielding's 
quantity surveying business. Vital traded as a trading division of The Burnden Group plc until 30 
June 2001. After that it was run as a separate company. The company itself started trading in 
December 2000. Thus from December 2000 to June 2001, there was an overlap with some trade 
being accounted through TBG and some through Vital. In November 2002 The Burnden Group plc 
transferred its shares in Vital to Burnden Holdings (UK) Ltd. Vital is now a wholly owned subsidiary 
of Burnden Holdings (UK) Ltd. Neither Northstar nor Seaquest has ever carried on a business of this 
kind. Vital declared a dividend of £120,000 in 2002, which it paid to TBG; but, apart from that, it has 
never declared or paid a dividend.  

Automated Stone Machinery Limited  

1157. Automated Stone Machinery Limited manufactures and sells stone cutting and milling 
machinery. It was originally set up by Mr Michael Howarth. Mr Fielding acquired an 80 per cent 
interest in ASM from Mr Howarth and his two fellow shareholders, Mr Hawkins and Mr Hopwood. Mr 
Fielding acquired an 18 per cent interest in 1996, increasing it to 34 per cent in 1997, 50 per cent in 
1999 and 80 per cent in 2000. Burnden Holdings (UK) Ltd acquired the 20 per cent interest not held 
by Mr Fielding in 2002 and then acquired Mr Fielding's 80 per cent interest in ASM from him in 2003. 
As a result ASM is now a wholly owned subsidiary of Burnden Holdings (UK) Ltd. Neither Northstar 
nor Seaquest has ever carried on a business of this kind.  

Canterbury Conservatories Limited  

1158. Canterbury Conservatories Limited was incorporated on 6 October 2003. Its business is a 
retail conservatory business. It began trading in January 2004 selling and installing conservatories at 
the premium end of the retail market. CCL has its own staff and premises in Derby. It was a start-up 
venture by Burnden Holdings (UK) Ltd using the services of a number of people who previously 
worked for Coldseal. Neither Northstar nor Seaquest has ever carried on a business of this kind.  

Cestrum Conservatories Limited  

1159. Burnden Holdings (UK) Ltd acquired Cestrum Conservatories Limited from Haywood 
Williams in February 2004 for a consideration of £1.7 million. The purchase price was borrowed from 



the bank. It manufactures complete conservatories for sale to multiple retailers, such as B & Q. 
Neither Northstar nor Seaquest has ever carried on a business of this kind.  

SGI Tooling Limited  

1160. SGI Tooling Limited had an injection-moulding and tooling business which was acquired on 
19 June 2001 by The Burnden Group plc. Following the acquisition by The Burnden Group plc, its 
business and assets were transferred to The Burnden Group Ltd. Thereafter The Burnden Group plc 
conducted the business as a trading division with the result that SGI Tooling Limited became a 
dormant company. It was dissolved on 25 February 2003. Neither Northstar nor Seaquest has ever 
carried on a business of this kind.  

K2 Window & Door Systems Limited  

1161. K2 Window & Door Systems Ltd ("K2W&D") started trading in October 2002 as a Joint 
Venture with Alan Rees. It was acquired by Burnden Holdings (UK) Ltd on 1 September 2003. It 
supplies bar length to fabricators with window profile and components and operates from Burnden 
Works, Bolton as well as a site in Kinmel Bay in North Wales. The business does not deal in 
conservatories or conservatory roofs. Neither Northstar nor Seaquest has ever carried on a business 
of this kind.  

The Burnden Group PLC  

1162. The Burnden Group Ltd ("TBG") was incorporated on 21 January 1999. On incorporation it 
acquired the entire issued share capital of each of Delta Construction Services Ltd; Kesterwood 
Plastic Processors Ltd, Dearward Ltd and Dearward Profiles Ltd. Those companies had previously 
been owned by Mr Fielding and were acquired from him by TBG in exchange for the issue of shares 
in TBG to Mr Fielding. The businesses of those companies were transferred to TBG; and those 
businesses were thereafter carried out by TBG as trading divisions. Thus, following incorporation, 
TBG carried out the following businesses:  

i) A quantity surveying/commercial management business in district energy schemes (this 
was the business previously carried out by Delta Construction Services Limited); 

ii) The business of the GJ & SA Fielding Partnership including the Vital Energi business; 

iii) The manufacture and sale of plastic products (this was the business previously carried 
out by Kesterwood Plastic Processors Ltd); 

iv) The manufacture of uPVC extrusions (this was the business previously carried on by 
Kesterwood Extrusions Ltd); 

v) The manufacture of cardboard cores (this was the business previously carried on by 
Dearward Limited). This business included the manufacture of cardboard cores for use in 
toilet rolls, carpets, packaging etc. 

vi) Laminating uPVC extrusions (this was the business carried on by Dearward Profiles 
Limited and included laminating plastic extrusions). 

1163. Neither Northstar nor Seaquest has ever carried on businesses of this kind.  

1164. The Burnden Group plc has one subsidiary, namely BCP Plastics Ltd. This company does 
not now trade, but it remains the holder of the licence from Seaquest permitting it to reproduce the 
Quickfit system.  

1165. TBG declared dividends in specie to BHU consisting of:  

i) The two properties at Emlyn Street and Crown Gardens; and 



ii) Its shares in Vital Energi.  

1166. Apart from that it has never declared or paid a dividend.  

K2 Conservatory Roof Systems Limited 

1167. After the introduction of the K2 brand at Glassex 2000, The Burnden Group plc traded under 
the trading style of "K2 Conservatory Roof Systems". A company called "K2 Conservatory Roof 
Systems Limited" was incorporated and kept as a dormant name in order to ensure that no third 
party started a company with that name. From July 2002, K2 Conservatory Roof Systems Limited 
has traded in its own right and has become the main "customer facing" company in the group. It is 
the marketing and selling arm of the Burnden Group. TBG continues to manufacture the roofs, and 
then sells them at a price fixed internally to K2 which, in turn, sells them on to customers. There has 
been no transfer of business assets from TBG to K2.  

Banking arrangements 

1168. All the companies in the group share a group banking facility. This sets off balances on 
group accounts against each other. Interest charges on overdraft facilities are likewise charged 
against the group as a whole. The overall account goes into overdraft from time to time; and the 
group uses its overdraft facility to fund expenditure. In addition it negotiates specific secured loans 
from time to time (such as the loan used in the acquisition of the premises at Emlyn Street). From 
time to time the group is refinanced. This happened when K2 Glass was acquired. The whole of the 
group's finances were renegotiated with the Royal Bank of Scotland, and the finance thus raised was 
secured by a debenture in favour of the Bank over the assets of the group.  

MRS FIELDING'S ROLE  

Dearward  

1169. Mrs Fielding was appointed a director of Dearward in September 1995, although she did not 
actually start work until the beginning of 1996. Her title was "sales director", although since 
Dearward was a small company, her responsibilities went beyond sales. She was also involved in 
purchasing and transport issues as well. By May 1996 she had become the effective managing 
director of Dearward.  

Northstar  

1170. Mrs Fielding had no role, either formal or informal, in Northstar. Although Ultraframe 
submitted that Mrs Fielding "acted as a senior figure in the new management" of Northstar after 
October 1998, in my judgment there is simply no evidence to that effect. Mrs Fielding was not 
concerned with the sale of components by Northstar; nor was she concerned with the fabrication of 
conservatory roofs. She met Mr Birkett once, at a meeting at Burnden Works on 21 January 1999; 
and that was principally concerned with Glassex, which was a Seaquest matter. She did not even 
visit Groby Road until later in 1999; and even then she only went there once. Nor did Mrs Fielding 
participate in the decision to employ Northstar fabricators whom the administrative receiver had 
made redundant in June 1999. Mr Birkett was asked what Mrs Fielding's position was at Burnden 
Works. His answer was:  

"Her position? Mr Fielding's wife. I do not know what she did there other than to 
operate Dearward." 

Seaquest  

1171. Ultraframe say that Mrs Fielding was a "senior figure in the new management" of Seaquest 
from October 1998. I do not agree. There is no cogent evidence that she had any part to play in 
Seaquest's management before Mr Ivison resigned. After Mr Ivison's resignation in January 1999, 
Mrs Fielding became involved with Seaquest. Mr Ivison's resignation took place a few weeks before 
Glassex; and Seaquest had to organise its presence at the exhibition. Mrs Fielding took charge of 



that. It was Mrs Fielding who co-ordinated advertising and decided on which staff would attend the 
stand at Glassex. This required her attendance at three or four meetings, although some of them 
were long ones. From then on, her involvement grew. In February 1999 she began to accompany Mr 
Sheffield on visits to customers and potential customers. In August 1999 an internal memorandum 
was sent to the sales and marketing staff, telling them that no sample cases were to leave Burnden 
Works without the written approval of either Mrs Fielding or Mr Sheffield. By September 1999 Mr 
Sheffield was giving Mrs Fielding as a contact point when writing to customers.  

1172. Her role was a marketing and customer liaison one. In that role she promoted sales of the 
system on behalf of Seaquest. I am, however, unable to find that Mrs Fielding participated in the 
decision to change the supplier of components from Northstar to BCP. There is simply no evidence 
to that effect.  

The Burnden Group  

Formation of the group 

1173. Mrs Fielding had been a partner in the quantity surveying business which, at least in the 
early years, provided the bulk of the family income. However, I accept her evidence that she played 
no active role in that business. Mr Fielding said that she was a partner only for tax reasons; and I 
accept that too. When the Burnden Group was formed, that business was one of the first to be hived 
up into it. Mrs Fielding said that she played no active role in the formation of the Burnden Group; and 
that she was told about it half an hour before Mr Fielding told everyone else. This was not the 
impression given by her witness statement in which she said that Mr Fielding "had previously 
discussed the establishment of The Burnden Group with me … and I was content with the decision." 
Mr Whitelock also said that he had had discussions with Mrs Fielding (separate from his discussions 
with Mr Fielding) in December 1998. Mr Whitelock also said that the question of which businesses 
were "worthy" to be hived up into the newly formed Burnden Group were decided upon after 
discussions that he had with both Mr and Mrs Fielding. In my judgment Mrs Fielding downplayed her 
role in the formation of the Burnden Group. She was more involved than she was prepared to 
accept.  

Mrs Fielding's role at the Burnden Group 

1174. On 21 January 1999 Mrs Fielding was appointed a director of TBG. She was also a 
shareholder. Mrs Fielding was described as the "sales and marketing director". Her involvement was 
fairly limited at first; but it increased after October 1999.  

BCP 

1175. BCP did not become part of the Burnden Group on its formation. Mrs Fielding was the 
company secretary of BCP between 12 November 1998 (when it was incorporated) and 23 March 
2000. She was not a de jure director. When BCP began trading in March 1999, its primary activity 
was sales and marketing. Mrs Fielding was undoubtedly involved in those activities, as she herself 
accepted. By 27 July 1999 a "SWOT" analysis for BCP recorded that:  

"JS, SF generally seen as targets for just about everything." 

1176. This statement relates to customer complaints. There is, however, no evidence that Mrs 
Fielding was involved in the transfer of stock to Burnden Works; or in the subsequent accounting for 
it. Nor is there any evidence that she was involved in the grant of the intellectual property rights 
licence by Seaquest to BCP.  

Mrs Fielding's role today  

1177. There is no doubt in my mind that Mrs Fielding is, today, a full business partner with her 
husband. She plays a full and active role in the current business activities of the Burnden Group. 
Together they are the public face of the group; and they both feature prominently in its publicity 
material. However, I consider that her role has grown over the years. In particular I accept her 



evidence that the launch of K2 at Glassex 2000 represented a real change in the extent of her role. It 
would, in my judgment, be wrong to extrapolate from her role today a perception of what her role 
was in 1999.  

WHAT ASSETS OF NORTHSTAR AND SEAQUEST DID THE BURND EN GROUP ACQUIRE?  

Appropriation of Northstar's business  

1178. The pleaded allegations are as follows:  

"Northstar's component business was taken over as a going concern by BCP on 1st 
March 1999 for no or no adequate consideration." (Paragraph 15.3) 

"By, at latest June 1999, TBG (or TBG and BCP) had taken over from Northstar and 
Seaquest the manufacture and/or sourcing, and the sale and distribution of 
components for and/or roofs in accordance with the System, with Dearward and 
Dearward Profiles supplying parts for BCP such that  

(1) BCP and/or TBG and/or BCP had effectively appropriated the entire or a 
substantial part of the business of Northstar and Seaquest without payment" 
(Paragraph 15.7) 

"The employees of Northstar (along with the technical, operational and other 
business know-how and documentation of Northstar) were taken over by TBG…" 
(Paragraph 15.8) 

1179. In the course of his final address Mr Parker submitted that Northstar in effect had a captive 
market. Anyone who wanted to acquire components for the system had to acquire them from 
Northstar. It was this captive market that, so far as the component side of the business was 
concerned, was diverted to BCP. The Burnden Defendants say that the concept of appropriation of a 
business (as opposed to the appropriation of business assets or the appropriation of a company by 
acquiring its shares) is unknown to the law. I shall deal with this legal point later. For the moment I 
find the facts.  

Northstar's components business  

Premises 

1180. Before the move to Burnden Works, the components part of Northstar's business operated 
from the multi-story mill at Wilton Street. The premises were held under a lease. BCP did not acquire 
the lease. Burnden Works were already owned by Mr and Mrs Fielding.  

Stock 

1181. Northstar's stock was first acquired by Seaquest; and then sold on by Seaquest to BCP. I 
have already described this, and the valuation of the stock, in detail. Accordingly, by the time that 
BCP acquired any stock of components, Northstar no longer had any stock. The stock that BCP 
acquired has long since been reground, thrown away or incorporated into conservatories. It has not 
been established that any of the component stock once owned by Northstar has passed to TBG. The 
true value of the stock (if it exceeded the net sum of £7,000-odd) has not been established.  

Staff 

1182. Of the staff who worked at Wilton Street in the components side of the business, only Shirley 
Almond transferred to Burnden Works. The accounts staff transferred at the same time. I have 
already dealt with the staff and what happened to them.  

Intellectual property rights 



1183. After the assignments of the intellectual property rights in January 1998, Northstar had no 
intellectual property rights. They had been assigned to Seaquest.  

Data 

1184. Northstar did not manufacture components. It bought and sold them. The customers to 
whom it sold components placed their orders with Seaquest, and these orders were passed on to 
Northstar. It is not alleged that any information that Northstar had was confidential information. It is 
true that some of the Northstar personnel had skills in making minor adaptations to components 
before they were sent out. But, as I have said, this knowledge could be acquired in a short training 
session.  

1185. Although the pleaded case referred to "programs", it is common ground that the only relevant 
program was "Conservatory Designer". Northstar only had a non-exclusive and non-transferable 
licence to use this program. First Degree Systems Ltd was the owner of the intellectual property 
rights in that program; and it was willing to sell licences to potential users. Ultraframe did suggest 
that there was value in the roof file. But the roof file was available to all the dealers who bought the 
system. Indeed its whole purpose was to enable them to place orders easily and efficiently. 
Moreover, the utility of the roof file was utility to the fabrication of roofs and not to the supply of 
components. Northstar must have retained a copy of the roof file after the component business 
moved to Burnden Works in order for it to have continued to fabricate roofs until June 1999.  

Furniture and equipment  

1186. This consisted of some computers, office furniture and one or two tools. I have already 
described this. Most of the value of these resided in the computers; but they were used for 
accounting rather than for stock control. Although the computers appear to have belonged to 
Northstar, their principal user was Seaquest. As I have recorded, Mr Brown installed the new 
computer network at Burnden Works, in which the computer terminals were new.  

Goodwill 

1187. Since Northstar obtained its custom in so far as it consisted of the supply of components 
from Seaquest, it is not obvious that it had any goodwill. It had no independent relationship with 
Seaquest's dealers, whose orders were sent to Seaquest for onward transmission. It was always 
open (at least in theory) to Seaquest to change its supplier of components. Once it did so, the 
custom would be lost. It is also the case that BCP did not use the name "Northstar". But is fair to say 
that dealers who bought components from Northstar (because Northstar was Seaquest's nominated 
"mill" for that purpose) subsequently bought them from BCP.  

BCP's components business  

1188. It is not disputed that once BCP became Seaquest's nominated "mill" for the supply of 
components, it carried on the business of supply in much the same way as Northstar had done.  

Northstar's fabrication business  

The nature of the business 

1189. The Burnden Defendants submit that anyone could make fabricated roofs to the Quickfit 
system, and there were a number of dealers up and down the country who were doing so. There 
was no secret formula involved. On the contrary, the success of the system depended on 
encouraging as many fabricators as possible to use it. The fabrication manuals explained exactly 
how to build the roofs: any skilled roofer could do so, provided he acquired the necessary parts. This 
submission is obviously correct.  

Premises 



1190. Northstar's fabrication business was carried on at Groby Road. Groby Road was abandoned 
on Northstar's entry into receivership. The freehold was, in any event, owned by Mr Davies 
personally, and has passed to the trustees. The facilities Northstar occupied at Burnden Works were 
owned by Mr and Mrs Fielding.  

Tools and equipment 

1191. Mr Roberts' evidence was that the tools and equipment at Burnden Works were new; and 
were paid for by the Burnden Group. I accept this evidence.  

Staff 

1192. Most of the fabricators were re-employed at Burnden Works. But this was after they had 
been made redundant by the receiver.  

The order book 

1193. I have already described how, with the consent of the receiver, BCP or TBG carried out 
certain unfinished orders that Northstar had started to fulfil; and how it carried out orders that had 
been placed with Northstar but had not been started before the receivership.  

Goodwill 

1194. The goodwill to consider under this head is any goodwill that Northstar had as a fabricator of 
roofs. In this activity it competed with other fabricators. Some of the attractive force that brought in 
custom may have been attributable to Mr Naden personally; but his personal reputation and 
popularity with Northstar's clientele does not amount to Northstar's goodwill. Northstar traded under 
its own name (and under the name "Quickfit", although "Quickfit" was a name principally associated 
with the roof system itself, rather than with roofs specifically fabricated by Northstar). Neither of 
these names was used by BCP or TBG.  

Data 

1195. I have already described the data. Moreover, since the fabrication business continued until 
June 1999, Northstar must have retained a working copy of the roof file at its premises at Groby 
Road. Mr Read's computer, which contained his copy of the roof file, was transferred to Burnden 
Works in January 1999; and Northstar invoiced Seaquest for it in May 1999. All this was concurrent 
with Northstar's continuing fabrication business. It is not clear what happened to any computers left 
at Groby Road after the receivership.  

TBG's fabrication business  

1196. As I have already said, TBG did not (with very limited exceptions) fabricate roofs in 
competition with other dealers. It did not fabricate roofs at all until after Northstar went into 
receivership. As is clear from Mr Whitelock's presentation to the bank, roof fabrication is a loss 
leader, principally used to sell the system; to train dealers; and to enable new dealers to start up. 
The scale of fabrication of roofs is modest. Between June 1999 and June 2000 TBG fabricated about 
four roofs per week. At its height Northstar had been fabricating about ten times that number. There 
were very few customers whose roofs got into double figures. There were about six major customers 
who had a personal connection with Mr Naden; and followed him when he went to TBG. Depending 
on how central overheads are allocated, the roof fabrication business either made a loss; or a 
modest profit. The premises it occupied were owned by Mr and Mrs Fielding. The equipment that it 
used at the Burnden Works was new, and had been paid for by TBG. It did not use the name 
"Northstar" or "Quickfit". I am unable to conclude that it capitalised on Northstar's goodwill. It re-
employed Northstar's fabricators; but only after the receiver had made them redundant.  

Appropriation of Seaquest's business  

1197. The pleaded allegation in paragraph 15.7 of the Re-Re-Amended Particulars of Claim is that:  



"As from June 1999 Mr Fielding caused the manufacture and/or sourcing, and sale 
of the components for and/or roofs in accordance with the System to be undertaken 
by TBG rather than, or in addition to, BCP such that what had been the business of 
… Seaquest was entirely or principally conducted by TBG (or TBG and BCP). By, at 
latest June 1999, TBG (or TBG and BCP) had taken over from Northstar and 
Seaquest the manufacture and/or sourcing, and the sale and distribution of 
components for and/or roofs in accordance with the System, with Dearward and 
Dearward Profiles supplying parts for BCP such that:  

(1) BCP and/or TBG and/or BCP had effectively appropriated the entire or a 
substantial part of the business of …Seaquest without payment; 

(2) Dearward, and Dearward Profiles were able to manufacture parts for the 
System without paying any commission to Seaquest or Northstar." 

1198. This is supplemented by the allegation in paragraph 21.1 that:  

"Mr Naden, Mr Birkett and Mr Fielding have caused, permitted or procured the 
business and assets of … Seaquest to be taken over by BCP and TBG as a going 
concern for no or no sufficient consideration." 

1199. Parts of this allegation can be disposed of simply. Seaquest did not have a business of 
manufacturing anything. Nor did it have a business of selling anything (except for the sale of 
components for a few months between about January and April 1999). Its business was that of a 
broker; and of the exploitation of its intellectual property rights. Its intellectual property rights were its 
only asset.  

Intellectual property rights  

1200. Following the assignments of January 1998 Seaquest became the owner of the intellectual 
property rights in the system. BCP did not acquire the intellectual property rights themselves; it 
acquired an exclusive licence to exploit them. TBG acquired a sub-licence. Whether the licence is 
valid is a question to which I will return.  

Tooling  

1201. The pleaded allegation in paragraph 20.1 of the Re-Re-Amended Particulars of Claim is that:  

"Mr Fielding has caused his companies to retain and exploit tooling the property or 
formerly the property of Northstar and/or Seaquest." 

1202. The pleading does not differentiate between tooling owned by Northstar and tooling owned 
by Seaquest, so I have considered it under a separate head. Although the pleading does not give 
details of the tooling (with the exception of nine injection moulding tools held by Arnwell Injection 
Moulding Ltd), and Ultraframe's final submissions dealt only with uPVC extrusion tooling, it is 
necessary to consider three kinds of tooling:  

i) uPVC extrusion tooling; 

ii) Injection moulding tooling and 

iii) Aluminium extrusion tooling. 

uPVC extrusion tooling 

1203. I have already found that Northstar paid for all the uPVC extrusion tooling, both before and 
after the Northstar supply agreement. One of the factors that led me to that conclusion was the 



consensus among the witnesses that the uPVC extrusion tooling was at the end of its life by mid-
1999. It is now necessary to take up the story of the tooling from mid-1999.  

1204. When Mr McMahon reviewed the Seaquest System in July and August 1999 he concluded 
that the uPVC extrusion tools were of poor quality. He decided that it would be a false economy to 
replace them with cheap tools; and therefore decided to approach two Austrian toolmakers who 
produced high quality steel tools. The purchase of these tools began in December 1999. Between 
then and mid-2004 the Burnden Group have spent over £2 million on new tools and machinery. Of 
this expenditure, approximately £670,000 was spent between July 1999 and June 2000. Although 
the details of this expenditure were not explored in evidence, the result (so far as tools are 
concerned) appears to be as follows:  

Tool Date 

Standard Victorian ogee top cap December 1999 

Standard Georgian ogee top cap December 1999 

Standard ogee wall bar top cap December 1999 

Heavy duty ogee transom top cap December 1999 

Heavy duty Victorian ogee top cap December 1999 

Heavy duty Georgian ogee top cap December 1999 

Heavy duty ogee end cap December 1999 

180mm sill December 1999 

Ridge top cap September 2000 

Low Pitch internal eaves cover November 2000 

Box profile 25mm April 2001 

Box profile 46mm April 2001 

Ogee bottom cap October 2001 

Bottom cap April 2002 

Ogee internal eaves and ridge cover April 2002 

Ridge top cap April 2002 

Roof panel 240mm July 2002 

K2 internal eaves cover July 2002 

Firring adaptor trim September 2002 

Sash liner insert September 2003 

1205. The new tools were not simply replications of the previous tools; they incorporated 
modifications to the designs of particular extruded components. As each new tool came on stream, 
the old one ceased to be used.  

1206. I conclude, therefore, that TBG used these tools in the manufacture of uPVC extrusions until 
such time as they replaced them with tools of their own.  

Injection moulding tooling 



1207. Northstar bought injection moulding tools from IMS Toolmakers Ltd to manufacture its gutter 
components (including elbows and wall-mounting components). Northstar were invoiced weekly from 
3 October 1997 until 5 June 1998 at the rate of £1,500 per week. According to the unchallenged 
evidence of Mr Dobson (of IMS Toolmakers), the total payments covered 7 or 8 tools at a cost of 
between £6,000 and £7,000 each. Northstar continued to pay the invoices even after the assignment 
of the intellectual property rights from Northstar to Seaquest in January 1998. Once the tools had 
been made they were delivered to Arnwell Injection Moulders Ltd who manufactured the injection 
moulded components on behalf of Northstar and (after January 1998) Seaquest.  

1208. The IMS Toolmakers' invoices do not identify each tool but it seems likely that a number of 
those tools may have been the ones referred to in paragraph 20.1 (2) of the Re-Amended Particulars 
of Claim; that is to say: (a) 90º external angle; (b) 90º internal angle; (c) crest & finial; (d) external 
boss and dentil rail; (e) ogee internal boss; (f) 90º pipe bend and 112º pipe bend; (g) pipe clip; (h) 
joint cover. These tools continued to be used until at least the beginning of 2000.  

1209. In the course of his review, Mr McMahon also identified a number of problems with the 
injection moulded components. The gutter system caused particular concern and had been a regular 
cause of complaint. Mr McMahon concluded that the cause of the problems was the inferior material 
in which the gutter components were manufactured and its poor design, which meant that it was 
difficult to put together and prone to leaking. The box gutter adaptors were also of a poor design: 
they were poor at sealing and a bad fit. As a result he gave priority to the full redesign and re-tooling 
of the gutter system, including the box gutter adaptors. The work was completed by February 2000; 
and the new gutter system (consisting of 27 components) and the new box gutter connector were 
exhibited at Glassex 2000. From February 2000 the IMS tools relating to the gutter system ceased to 
be used.  

1210. Mr McMahon also gave priority to the redesign of the crest and finials. This required new 
tooling. Two new styles of crestings and finials were exhibited at Glassex 2000. From March 2000 
onwards the IMS crest and finial tools ceased to be used.  

1211. In June 2001, as I have described, TBG bought a dedicated injection moulding company, 
called SGI Tooling Ltd, in order to service the injection moulding requirements of the conservatory 
roof business. SGI Tooling had its own injection moulding machines and its own tool making 
facilities.  

1212. I conclude that the manufacturer of the injection components used the tools. The 
manufacturer was Arnwell until June 2001 and thereafter was SGI Tooling.  

Aluminium extrusion tools 

1213. Alumax was the supplier of aluminium extrusions throughout the relevant period. It seems 
probable that Northstar paid for (and owned) the tools; but there is no record of any payment for 
tools after the end of 1998 (and the last surviving invoice is dated 9 February 1998). The condition of 
these tools and their utility in mid-1999 was not explored in evidence. I am unable to make any 
findings of fact about them.  

As between Northstar and Seaquest, who owned the tools? 

1214. The intellectual property rights assignments of January 1998 contained no express reference 
to the tools. Mr Ward and Mr Speck persuaded me that there is no necessity to imply any term into 
the assignments dealing with ownership of the tools. However, the accounting records of both 
Northstar and Seaquest show a liability of Seaquest to Northstar of £350,000. When that liability was 
investigated it turned out that £250,000 related to the intellectual property rights themselves; and the 
remaining £100,000 to tooling. Mr Birkett's evidence was that he understood that the price to be 
agreed between Northstar and Seaquest for the assignment would include the cost of tooling. I infer, 
therefore, and I find, that as between Northstar and Seaquest, the tools belonged to Seaquest.  

WAS NORTHSTAR A PROFITABLE BUSINESS?  



The accounts and records  

1215. It is common ground that over the course of its trading life, Northstar's accounts and records 
show that it made a cumulative loss of £30,709. Although it made a modest profit of £24,954 in its 
first year of trading (which is recorded in the audited accounts), it made a loss of £91,501 in the year 
from June 1997 to May 1998 and a loss of £100,912 between June 1998 and the end of May 1999. 
The overall loss for the entire period was £117,459.  

Adjustments to the accounts  

1216. Mr Hall considered that in order to present a fair picture of Northstar's underlying profitability, 
certain adjustments to the accounts and records needed to be made. Once these adjustments have 
been made, the overall loss of £117,459 becomes a profit of £91,435.  

Legal fees 

1217. As is obvious, Northstar had been embroiled in litigation throughout most of its trading life. 
Mr Hall's view was that these legal fees were exceptional items which should not be reflected in the 
underlying profitability of its business. These expenses should be added back, thus diminishing the 
loss recorded in Northstar's books and records. The amount Mr Hall added back was quantified in 
his first Supplemental Report as £73,378. The legal fees were principally concerned with litigation by 
or on behalf of Ultraframe. The thrust of Ultraframe's attack was on the ground of infringement of its 
intellectual property rights. The litigation had not reached its conclusion by the time that Northstar 
stopped trading. So further legal costs would have had to have been incurred until such time as the 
litigation had been resolved either by agreement or determination. Moreover, if Ultraframe were to 
have succeeded in its claims the whole of Northstar's business would have been imperilled. Mr Hall's 
adding back of the legal expenses contains the unexpressed assumption that those claims would 
have failed and that Northstar could have continued its business which included manufacturing 
components which Ultraframe claimed were infringing components.  

1218. Accepting, as I do, that the litigation has been unusually complex, bitter and protracted, I do 
not think it realistic to assume that had it continued to trade Northstar would have escaped legal 
costs. Those costs might well have been more than the amounts recorded if the patent action had 
come to trial. It is the melancholy experience of judges that the costs of an interim application 
routinely run into tens of thousands of pounds. Mr Davies' trustees had a duty to realise Mr Davies' 
assets for the benefit of all his creditors, and those included his intellectual property rights. If, 
therefore, there was an issue whether the intellectual property rights belonged to Mr Davies or to 
Northstar, that issue would have to be resolved. I do not consider that any figure should be added 
back under this head.  

Expenses incurred on behalf of Seaquest 

1219. Seaquest had no assets and employed no staff. Consequently all these kinds of expense 
were incurred by Northstar for the benefit of Seaquest. Mr Hall identified a number of other heads of 
expenditure which were incurred by Northstar but from which Seaquest benefited. His estimate of 
Seaquest's expenses aggregated to £132,386 which he also said should be added back to diminish 
Northstar's recorded losses. However, in relation to two heads of expenditure (exhibition, showroom 
and advertising; and accountancy and audit) the amount added back exceeded the amount that 
Northstar had actually spent under these heads. The excess aggregated to £20,668. Mr Hall agreed 
that the figure he added back was overstated to that extent.  

1220. In addition Mr Hall added back to Northstar's figures the sum of £1,500 per month for Mr 
Whitby's salary for the period from 1 March 1998 to 31 December 1998. However, in so doing he 
overlooked the fact that Mr Whitby left in April 1998. Since Mr Whitby left in April, it follows that 
Northstar did not pay his salary for the remainder of the year. The amount added back is therefore 
overstated by the equivalent of eight months of Mr Whitby's salary amounting to £12,000.  

1221. Accordingly, Mr Hall's figure was overstated by at least £32,668; and should not have 
exceeded £99,718, assuming that all his other estimates are correct.  



Administration charges 

1222. Northstar paid commission on sales of aluminium procured from Alumax via Dearward. Mr 
Hall said that these charges, amounting to £3,130, should be added back into Northstar's figures. 
The cause of the charge seems to me to have been the unwillingness of Alumax to supply Northstar 
direct. This, in turn, was due to Northstar's cashflow problems. Had Northstar been better 
capitalised, these problems might not have arisen; and the charge would have been avoided. In 
assessing the underlying profitability of Northstar, I agree that this charge should be added back.  

Rent 

1223. Neither Northstar's audited accounts nor its records showed any identifiable liability for rent. 
Whatever may have been the position up to the date of Mr Davies' bankruptcy in December 1997, 
his trustees would have been entitled to claim at least compensation for use and occupation of 
Groby Road as from that date. In addition, whatever may have been the position as between Mr 
Davies and Northstar while he was in control of both the building and the business, if the two 
became separate, any objective assessment of the underlying profitability of the business must 
include provision for rent. Taking a figure of £300 a week (which was the amount that Mr Birkett said 
was paid to Mr Davies), Mr Hall calculated that Northstar's liability for rent over the period of trading 
should be £48,000. Mr Wilkinson said that a rental liability was an adjustment that ought to be made 
to the audited accounts as well. If this is done, then the modest profit recorded in Northstar's audited 
accounts is turned into a loss.  

1224. In addition to Groby Road, Northstar occupied premises at Wilton Street. It paid rent of 
£6,730 for Wilton Street between June 1997 and January 1999, when the component business 
moved to Burnden Works. This liability does not appear to have been reflected in Mr Hall's initial 
calculations; and he said that this liability should be factored into the equation.  

1225. The aggregate rental liability is, therefore, not less than £54,730.  

Charges incurred by Seaquest on Northstar's behalf 

1226. Northstar's component business moved to Burnden Works in January 1999 and its 
fabrication business moved in June 1999. No lease of any part of Burnden Works was granted to 
Northstar; but Seaquest took leases of Units G3, LG3 and G1, for which it agreed to pay a rent. If 
Northstar is to be assumed to have carried on the components business, it would have needed 
accommodation for (at least) the storage of the components. It seems to me to follow that some 
additional charge ought to be made to Northstar's account for the potential liability for that 
accommodation. I have no means of determining how much.  

Trading stock 

1227. Mr Hall's starting point included a credit of £78,000 for trading stock which Northstar held 
when it ceased trading. This figure, however, was derived from an accounting entry made some 
months before Northstar ceased to trade. Mr Hall agreed that it might be inaccurate; but said that the 
amount he had allowed might as easily be understated as overstated. Any inaccuracy would feed, 
pound for pound, into the bottom line figure.  

Design right 

1228. In January 1998 Northstar sold its intellectual property rights to Seaquest. If that assignment 
was valid, then as from the assignment Northstar could not have carried on its business of 
fabricating roofs or selling components without Seaquest's licence. An assessment of Northstar's 
underlying profitability after that date must factor in something that it would have expected to pay 
Seaquest for licence to exploit the intellectual property rights. If, on the other hand, it was not valid, 
then the price that Seaquest agreed to pay would not be an asset of Northstar.  

Unrecorded cash sales 



1229. Mr Hall made the fair point that if there were unrecorded cash sales they would not, by their 
very nature show up on Northstar's records. Any such sales would increase Northstar's profits (or 
diminish its losses). However, as I have said it is all but impossible to determine what proportion of 
Northstar's cash sales were unrecorded; or the effect on the "bottom line" of what the failure to 
record them might have been.  

Ghost wages 

1230. It will be recalled that the immediate cause of Mr Birkett's suspension in March 1999 was 
that he had been drawing payments for ghost employees. It seems likely therefore, that Northstar's 
apparent wages bill was greater than was really the case. Mr Hall, at my request prepared a 
calculation to reflect this. The amount in question was modest.  

Overtrading  

1231. Mr Wilkinson expressed the opinion that Northstar showed classic signs of overtrading, 
which are commonplace in a company on the brink of insolvency. In my judgment he is right.  

Conclusions  

1232. Taking the recorded loss of £117,459 as my starting point, I consider that the appropriate 
adjustments are as follows:  

Starting loss (117,459) 

Deduct rent (54,730) 

Add back expenses borne by Northstar on Seaquest's behalf 99,718 

Add back administration charge 3130 

 (69,341) 

1233. This assessment is necessarily broad brush; and takes no account of unrecorded cash sales 
or ghost wages on the credit side; nor premises costs at Burnden Works or any licence fee for the 
intellectual property rights on the debit side. These may well cancel each other out. Nor does it alter 
the figure for trading stock, which might as easily be understated as overstated. Nevertheless, my 
assessment of the accountancy evidence leads me to the conclusion that Northstar was not a 
profitable business.  

1234. The exercise is an accountancy exercise, based on records that are to a large extent 
unreliable, and must be evaluated in the light of all the evidence. The bank statements alone show 
that Northstar needed to borrow money to survive. I have already set out Northstar's financial 
position in 1998. This, to my mind, reinforces the impression that Northstar was not a profitable 
business.  

WAS SEAQUEST A PROFITABLE BUSINESS?  

The accounts and records  

1235. As I have described, Seaquest's accounts were audited for the period from the start of its 
trading to 30 June 1999. The auditors qualified their audit report, because they were not satisfied 
about the value attributed to the intellectual property rights or the tooling.  

1236. I did not understand Mr Hall to dispute the accuracy of the audited accounts, with the 
exception of three items. The first was the values attributed to the intellectual property rights and the 
tooling. Even there, he did not dispute the method by which depreciation had been applied, or the 
rate of depreciation. His concern was the starting figures in each case. He did not question the 



algebra; he questioned the arithmetic. The second was an amount of £113,803 incurred as a 
purchase of deleted stock which was written off. The third was the exceptional level of legal fees.  

1237. Mr Hall also examined Seaquest's computer records. From those records Mr Hall calculated 
that between 1 March 1998 and 29 February 2000 Seaquest recorded an overall loss of £81,656.46.  

Adjustments to the accounts  

1238. Mr Hall considered that in order to present a fair picture of Seaquest's underlying profitability, 
certain adjustments to the accounts and records needed to be made. Once these adjustments have 
been made, the overall loss of £81,656.46 becomes a profit of £51,806.65.  

Estimated costs borne by Northstar 

1239. Consistently with the figure added back to Northstar's accounting records to reflect costs 
borne by Northstar for the benefit of Seaquest, Mr Hall increased Seaquest's recorded loss by the 
same amount. This figure was £132,385.87. I have discussed this figure in the context of 
adjustments to Northstar's accounts. For the reasons I have explained, I consider that the correct 
figure is £99,718.  

Kesterwood Extrusions' deleted stock purchase 

1240. Seaquest's accounting records disclose a payment of £113,803 (exclusive of VAT) made to 
Kesterwood Extrusions for deleted stock. Mr Hall's objection to the inclusion of this figure in 
Seaquest's accounting records is that Seaquest had no liability to pay for it. It is, of course, the case 
that this payment was included in the material considered by Seaquest's auditors. They raised no 
question about it; and must, therefore, have satisfied themselves that it was a proper expense of 
Seaquest.  

Exceptional legal fees 

1241. Mr Hall added back £75,335 on account of exceptional legal fees. For the reasons I have 
explained in dealing with the same question arising on Northstar's accounting records, I am not 
satisfied that it is an appropriate adjustment.  

Bad debt 

1242. Seaquest incurred a bad debt arising out of Northstar's receivership. BCP had sold goods 
(principally aluminium for fabricated roofs) to Seaquest which had in turn sold them on to Northstar. 
Seaquest settled its debt to BCP by way of set-off against commission due from BCP to Seaquest. 
However, Northstar did not pay Seaquest. Mr Hall's point was that Seaquest's bad debt arose only 
because of the interposition of Seaquest between BCP and Northstar. Seaquest made no profit out 
of the deal and it was not, therefore, to be regarded as a debt incurred in the normal course of its 
business.  

1243. In my judgment there is force in Mr Hall's point. Seaquest was not a supplier: it was a broker. 
Its business model left the risk of non-payment for supplies with the supplier, not with the broker.  

Depreciation 

1244. As I have said, Mr Hall's quarrel is not with the method or rate of depreciation; but with the 
starting figure, which was the subject of the auditors' qualification. Although Mr Hall suggested that 
the amount recorded by way of depreciation might have been overstated by as much as £64,500, he 
was not able to propose a different starting figure.  

A flawed business model?  

Confidential information 



1245. Customer lists and contact details are often highly prized commercial assets. However, in 
the case of the Seaquest business model, all the mills that supplied product supplied direct to the 
customers. So every supplier knew all the details of Seaquest's customers. As Mr Ivison put it: "that 
was actually the whole point".  

Logistics 

1246. From the perspective of Alumax Seaquest's business model was uneconomic. Instead of 
shipping large quantities of aluminium to a central source, they had to make small deliveries to 
dealers all round the country. As the dealership network grew, the problem got worse. Mr Botham 
said that Alumax were keen to stop dealing with the dealers direct. This problem was eventually 
resolved in about June 1999 by all deliveries being made to BCP.  

Conclusions  

1247. On the basis that the assignment of the intellectual property rights was valid, Seaquest had a 
valuable asset. But it had a flawed business model, and had it continued to operate in the way that it 
did before the grant of the licence it would have been only marginally profitable at best. Seaquest's 
best hope of financial survival was to exploit the value of its intellectual property rights in a more 
direct way. The grant of the intellectual property rights licence was one such way.  

MR NADEN AND MAJESTIC ROOFS  

1248. Mr Naden continued to work for the Burnden Group until February 2000. He then left, taking 
two Burnden employees with him and started his own business. It is called Majestic Roofs; and 
fabricates conservatory roofs. Majestic Roofs takes its supplies from the Burnden Group. It is a 
relatively small business and occupies modest premises. The two employees had previously been 
Northstar employees before its entry into receivership.  

1249. Mr Naden receives some support in his business from the Burnden Group; but no more than 
it offers others of its preferred dealers. The support consists of extended credit and software support; 
together with some marketing and technical support.  

1250. Some key customers who had been customers of both Northstar and TBG followed Mr 
Naden. They did so because of his personal reputation as a good fabricator of roofs; and because 
the Burnden Group was not really interested in fabricating conservatory roofs for retailers.  

THE LEGAL FRAMEWORK  

Terminology  

1251. Much of the discussion that follows is an attempt to identify and apply principles of equity. I 
was referred to a bewildering array of cases, statutes, textbooks and articles (over 200 in all), which 
are not easy to reconcile. In part this may be due to the flexibility of the relevant principles; but in part 
it may be due to loose use of language, even in the judgments of the most eminent judges.  

Who owed directors' duties to Northstar and Seaques t?  

Properly appointed directors 

1252. Obviously, persons properly and formally appointed as directors (de jure directors) owe 
directors' fiduciary duties to the company. The rationale underlying the imposition of fiduciary duties 
on directors was explained by the Court of Appeal in Re Lands Allotment Company [1894] 1 Ch 616. 
Directors are not regarded as trustees merely by virtue of their office; but they are treated as trustees 
"of money which comes to their hands or which is actually under their control" (per Lindley LJ at p. 
631); or "they are only trustees qua the particular property which is put into their hands or under their 
control" (per Kay LJ at p. 639). Similarly in Re Forest of Dean Mining Co (1878) LR 10 Ch 450, 453 
Jessel MR said:  



"Again, directors are called trustees. They are no doubt trustees of assets which 
have come into their hands, or which are under their control, but they are not 
trustees of a debt due to the company. The company is the creditor, and, as I said 
before, they are only the managing partners. In my opinion it is extravagant to call 
them trustees of a debt when it has not been received. You may of course have an 
actual trust of a debt, as in the case I put before, where trustees have assigned to 
them a debt to get in, but that is not the case with directors of a company. A director 
is the managing partner of the concern, and although a debt is due to the concern I 
do not think it is right to call him a trustee of that debt which remains unpaid, though 
his liability in respect of it may in certain cases and in some respects be analogous 
to the liability of a trustee." 

1253. See also Selangor United Rubber Estates Ltd v. Cradock (No 3) [1968] 1 WLR 1555, 1575. It 
is, therefore, the actual control of assets belonging beneficially to a company which causes the law 
to treat directors as analogous to trustees of those assets.  

De facto directors 

1254. Persons who undertake the functions of directors, even though not formally appointed as 
such, are called de facto directors. In Re Hydrodam (Corby) Ltd [1994] BCC 161 Millett J described a 
de facto director as:  

"a person who assumes to act as a director. He is held out as a director by the 
company, claims and purports to be a director, although never actually or validly 
appointed as such. To establish that a person was a de facto director of a company 
it is necessary to plead and prove that he undertook functions in relation to the 
company which could probably be discharged only by a director. It is not sufficient to 
show that he was concerned in the management of a company's affairs or undertook 
tasks in relation to its business which can probably be performed by a manager 
below board level." 

1255. In considering whether a person "assumes to act as a director" what is important is not what 
he calls himself, but what he did. In Secretary of State for Trade and Industry v. Tjolle [1998] 1 BCLC 
333, 343, Jacob J cited with approval the following passage from the judgment of Judge Cooke in 
Secretary of State for Trade and Industry v. Elms (unreported 16 January 1997):  

"At the forefront of the test I think I have to go on to consider by way of further 
analysis both what Millett J meant by "functions properly discharged only by a 
director", and Mr Lloyd QC meant by "on an equal footing". As to one it seems to me 
clear that this cannot be limited simply to statutory functions and to my mind it would 
mean and include any one or more of the following: directing others, putting it very 
compendiously, committing the company to major obligations, and thirdly (really I 
think what we are concerned with here) taking part in an equally based collective 
decision process at board level, i.e. at the level of a director in effect with a foot in 
the board room. As to Mr Lloyd's test, I think it is very much on the lines of that third 
test to which I have just referred. It is not, I think, in any way a question of equality of 
power but equality of ability to participate in the notional board room. Is he 
somebody who is simply advising and, as it were, withdrawing having advised, or 
somebody who joins the other directors, de facto or de jure, in decisions which affect 
the future of the company?" 

1256. Jacob J concluded:  

"It may be difficult to postulate any one decisive test. I think what is involved is very 
much a question of degree. The court takes into account all the relevant factors. 
Those factors include at least whether or not there was a holding out by the 
company of the individual as a director, whether the individual used the title, whether 
the individual had proper information (e.g. management accounts) on which to base 
decisions, and whether the individual had to make major decisions and so on. 
Taking all these factors into account, one asks "was this individual part of the 



corporate governing structure", answering it as a kind of jury question. In deciding 
this, one bears very much in mind why one is asking the question. That is why I 
think the passage I quoted from Millett J is important. There would be no justification 
for the law making a person liable to misfeasance or disqualification proceedings 
unless they were truly in a position to exercise the powers and discharge the 
functions of a director. Otherwise they would be made liable for events over which 
they had no real control, either in fact or law." 

1257. A de facto director owes directors' duties to the company in relation to which he performs 
those functions: Re Canadian Land Reclaiming and Colonizing Co (1880) 14 Ch.D. 660, 670; 
Ultraframe UK Ltd v. Fielding [2004] RPC 24 para 39.  

Shadow director 

1258. The expression "shadow director" is defined by s. 741 (2) of the Companies Act 1985 as 
follows:  

"In relation to a company, "shadow director" means a person in accordance with 
whose directions or instructions the directors of the company are accustomed to act.  

However, a person is not deemed a shadow director by reason only that the 
directors act on advice given by him in a professional capacity."  

1259. A similar definition appears in other statutes. Ultraframe argue that Mr Fielding became a 
shadow director of both Northstar and Seaquest from about October 1998. The consequence of this 
is, according to Ultraframe, twofold. First, Mr Fielding became subject to specific obligations and 
disabilities imposed on shadow directors by the Companies Act. This consequence is common 
ground. Second, Mr Fielding owed the same fiduciary obligations to Northstar and Seaquest as if he 
had been a de jure director of both companies. This consequence is in dispute.  

1260. The meaning of the definition of shadow director was considered by the Court of Appeal in 
Secretary of State for Trade and Industry v. Deverell [2001] Ch. 340. Morritt LJ summarised the law 
in a number of propositions as follows:  

i) The definition of a shadow director is to be construed in the normal way to give effect to 
the parliamentary intention ascertainable from the mischief to be dealt with and the words 
used. In particular, as the purpose of the Act is the protection of the public and as the 
definition is used in other legislative contexts, it should not be strictly construed merely 
because it also has quasi-penal consequences in the context of the Company Directors 
Disqualification Act 1986.  

ii) The purpose of the legislation is to identify those, other than professional advisers, with 
real influence in the corporate affairs of the company. But it is not necessary that such 
influence should be exercised over the whole field of its corporate activities. 

iii) Whether any particular communication from the alleged shadow director, whether by 
words or conduct, is to be classified as a direction or instruction must be objectively 
ascertained by the court in the light of all the evidence. In that connection it is not necessary 
to prove the understanding or expectation of either giver or receiver. In many, if not most, 
cases it will suffice to prove the communication and its consequence. Evidence of such 
understanding or expectation may be relevant but it cannot be conclusive. Certainly the label 
attached by either or both parties then or thereafter cannot be more than a factor in 
considering whether the communication came within the statutory description of direction or 
instruction.  

iv) Non-professional advice may come within that statutory description. The proviso 
excepting advice given in a professional capacity appears to assume that advice generally is 
or may be included. Moreover the concepts of "direction" and "instruction" do not exclude 
the concept of "advice" for all three share the common feature of "guidance".  



v) It will, no doubt, be sufficient to show that in the face of "directions or instructions" from 
the alleged shadow director the properly appointed directors or some of them cast 
themselves in a subservient role or surrendered their respective discretions. But it is not 
necessary to do so in all cases. Such a requirement would be to put a gloss on the statutory 
requirement that the board are "accustomed to act" "in accordance with" such directions or 
instructions.  

1261. In addition, Morritt LJ said that:  

i) If the directors usually took the advice of the putative shadow director, it is irrelevant that 
on the occasions when he did not give advice the board did exercise its own discretion; and 

ii) If the board were accustomed to act on the directions or instructions of the putative 
shadow director it is not necessary to demonstrate that their action was mechanical rather 
than considered. 

1262. It has been said that the concepts of shadow director and de facto director are mutually 
exclusive. In Hydrodam Millett J went as far as to say that a plea that someone was a shadow or de 
facto director (without specifying which) was embarrassing. But in Re Kaytech International plc 
[1999] 2 BCLC 351 at 423 Robert Walker LJ added "a tentative comment" on this. He said that the 
two different labels were not necessarily mutually exclusive. He said:  

"However the two concepts do have at least this much in common, that an individual 
who was not a de jure director is alleged to have exercised real influence (otherwise 
than as a professional adviser) in the corporate governance of a company. 
Sometimes that influence may be concealed and sometimes it may be open. 
Sometimes it may be something of a mixture, as the facts of the present case 
show." 

1263. In most cases, however, it seems to me that it is unlikely on the facts that a person will be 
simultaneously a shadow director and a de facto director; although he may be both in succession.  

Funders and lenders 

1264. Mr Hochhauser referred me to Re a Company No. 005009 of 1987 (1988) 4 BCC 424 in 
support of his submission that a funder or lender could become a shadow director of the borrower 
company. That case was the first in the MC Bacon saga. MC Bacon Ltd had borrowed money from a 
bank. The loan was unsecured. The company got into financial difficulty. The bank commissioned a 
report on the company's financial affairs; and insisted on the grant of a debenture to secure the 
company's borrowings. The report made various recommendations, which the company 
implemented. The company subsequently went into liquidation; and the liquidator alleged that the 
fact that the board of directors had acted on the bank's recommendations, led to the conclusion that 
the bank had become a shadow director of the company, and was consequently liable for wrongful 
trading. The bank applied to strike out the claim on the ground that it was obviously unsustainable. 
Knox J refused the application and allowed the claim to go to trial. However, Knox J declined to give 
any reasons for his conclusion on the ground that to do so would embarrass the trial judge. Plainly 
this detracts from the value of the decision as a precedent. In fact, when the claim did go to trial, the 
allegation that the bank was a shadow director was "rightly abandoned": Re MC Bacon Ltd [1990] 
BCLC 324, 325.  

1265. In Re PTZFM Ltd [1995] 2 BCLC 354 it was alleged that a lender had become a shadow 
director of the borrower company. Having quoted the statutory definition of "shadow director" Judge 
Baker QC said:  

"This definition is directed to the case where the nominees are put up but in fact 
behind them strings are being pulled by some other persons who do not put 
themselves forward as appointed directors. In this case the involvement of the 
applicants here was thrust upon them by the insolvency of the company. They were 
not accustomed to give directions. The actions they took, as I see it, were simply 



directed to trying to rescue what they could out of the company using their 
undoubted rights as secured creditors. It was submitted to me that it was a prima 
facie case of shadow directors, but I am bound to say that that is far from obvious." 

1266. He then concluded:  

"I find that there is no prima facie case made out, and it is unlikely that further 
information will come to light to show that they are shadow directors. The central 
point, as I see it, is that they were not acting as directors of the company, they were 
acting in defence of their own interests. This is not a case where the directors of the 
company, Steven and his colleagues, were accustomed to act in accordance with 
the directions of others i.e. the applicants here. It is a case here where the creditor 
made terms for the continuation of credit in the light of threatened default. The 
directors of the company were quite free to take the offer or leave it." 

1267. Although the reference to "pulling strings" may be overstated in the light of Deverell, in my 
judgment the thrust of the decision remains valid. In my judgment, where the alleged shadow 
director is also a creditor of the company, he is entitled to protect his own interests as creditor 
without necessarily becoming a shadow director.  

1268. Mr Snowden submitted that it is critical to distinguish the position of a lender (whether or not 
also a shareholder) from that of a director. A lender is entitled to keep a close eye on what is done 
with his money, and to impose conditions on his support for the company. This does not mean he is 
running the company or is emasculating the powers of the directors, even if (given their situation) the 
directors feel that they have little practical choice but to accede to his requests. Similarly with 
customers who may, because of their buying power, be able effectively to dictate conditions to their 
suppliers (or the other way around). In other words a position of influence (even a position of strong 
influence) is not necessarily a fiduciary position. To find otherwise would place a wholly unfair and 
unnatural burden on men of business. In broad terms, I accept this submission.  

1269. Mr Hochhauser accepted that a potential lender was entitled to lay down terms relating to the 
running of the business in the absence of which he would not be prepared to lend, without 
constituting himself a shadow director. He was also inclined to accept that a lender could lay down 
terms relating to the running of the business, in the absence of which he would call in his loan, 
without becoming a shadow director. However, he submitted that Mr Fielding had clearly crossed the 
line, wherever that line should, in theory, be drawn. I will examine the factual contention in due 
course.  

Who is accustomed to act? 

1270. The statutory definition of "shadow director" is that he is a person on whose instructions or 
directions "the directors of the company" are accustomed to act. In Re Unisoft Group Ltd (No. 3) 
[1994] 1 BCLC 609, 620 Harman J said:  

"In my view, there can be no way in which the acts of any one of several directors of 
a company in complying with the directions of an outsider could constitute that 
outsider a shadow director of that company. Of course, if the board of the company 
be one person only and that person is a 'cat's paw' for an outsider, the outsider may 
be the shadow director of that company. But in a case such as this, with a multi-
member board, unless the whole of the board, or at the very least a governing 
majority of it – in my belief the whole, but I need not exclude a governing majority – 
are accustomed to act on the directions of an outsider, such an outsider cannot be a 
shadow director." 

1271. Similarly, in Lord v. Sinai Securities Ltd [2004] EWHC 1764 (Ch) Hart J held that it must be 
shown that "all the directors, or at least a consistent majority of them," had been accustomed to act 
on the directions of the alleged shadow director.  



1272. There is, no doubt a difficulty, as a pure matter of language, in construing the phrase "the 
directors of the company" as meaning "some of the directors of the company" or even "a majority of 
the directors of the company". However, the policy underlying the definition is that a person who 
effectively controls the activities of a company is to be subject to the same statutory liabilities and 
disabilities as a person who is a de jure director. Since a de jure director is subject to those liabilities 
and disabilities even if he is non-executive, or even inactive, it would undermine the policy of the 
definition if the fact that an inactive director did not act on the instructions of an alleged shadow 
director (because he did not act at all) could prevent that person from being a shadow director, even 
though in reality he controlled the activities of the company. In my judgment, therefore, a person at 
whose direction a governing majority of the board is accustomed to act is capable of being a shadow 
director.  

Accustomed to act: retrospective operation? 

1273. As noted, a shadow director is a person in accordance with whose directions or instructions 
the directors of the company "are accustomed to act". In Re Unisoft Group Ltd (No. 3) [1994] 1 
BCLC 609, 620 Harman J said:  

"[The directors] must be people who act on the directions or instructions of the 
shadow director as a matter of regular practice. That last requirement follows from 
the reference in the subsection to the directors being 'accustomed to act'. That must 
refer to acts not on one individual occasion but over a period of time and as a 
regular course of conduct." 

1274. This requirement gives rise to this question: if it is shown that, over a period, the directors of 
a company were accustomed to act on the directions or instructions of another person, is that person 
a shadow director from the beginning of the period; or only from the point at which it can be said that 
the directors are "accustomed" to act on his directions or instructions?  

1275. The context in which the question arises is this. The Companies Act imposes a number of 
requirements on directors (including shadow directors) who enter into transactions with the 
company. The particular restrictions relied on in the present case are those imposed by section 320 
of the Act; with which I deal fully later. This section requires certain transactions between a company 
and a shadow director to be approved by the company in general meeting. In the absence of 
approval the transaction is voidable. Suppose that the company enters into a transaction of the 
relevant kind with X who is neither a de jure or de facto director. It does so because the board of 
directors follow X's instructions to enter into the transaction. That is the only occasion on which the 
board follow X's instructions. In those circumstances, X is not a shadow director, and the transaction 
will be valid, despite not having been approved by the company in general meeting. But suppose 
that, at monthly intervals thereafter the company enters into further similar transactions with X, in 
each case because the board follows X's instructions. At some point during that period, it can fairly 
be said that the board are "accustomed to act" on X's instructions, with the result that he can be 
seen to be a shadow director. From that point onwards future transactions of the same kind will be 
voidable unless the requisite formalities are observed. But what about transactions that took place 
before that point? Are any of those transactions retrospectively invalidated? Mr Snowden submits 
no; Mr Hochhauser submits yes.  

1276. There is no authority on the point. In my judgment Mr Snowden's submission is to be 
preferred. First, as a matter of principle a statute should not be construed so as to interfere with 
vested rights, unless it is unambiguous. Under the first transaction in the given example, vested 
rights have been acquired by a person who, at the time, is not a shadow director. Second, the 
disability imposed on transactions between companies and their shadow directors is not absolute. It 
is open to a shadow director to seek the consent of the company in general meeting. But a person 
who is not a shadow director at the time of a transaction would not be able to seek the company's 
consent under the statute, since that only applies to a person who is a shadow director and not to a 
person who may (or may not) become one. Accordingly, the practical prophylactic action open to a 
shadow director is not available to a potential one.  



1277. I conclude, therefore, that if a person becomes a shadow director as a result of the board 
being accustomed to act on his instructions or directions, transactions entered into before it can be 
said that the board is so accustomed are not retrospectively invalidated.  

1278. There is one further point arising out of the phrase "accustomed to act". The operative word 
here is "act". Unless and until the board do something in conformity with the putative shadow 
director's directions or instructions, it does not seem to me that the question of shadow directorship 
arises. The mere giving of instructions does not make someone a shadow director. It is only when 
they are translated into action by the board that the question can arise.  

Do shadow directors owe directors' duties to the company? 

1279. The statutory definition of "shadow director" has been enacted for specific purposes of 
company legislation. These include many prohibitions relating to transactions between companies 
and their directors; duties of disclosure and liability for wrongful trading or to the making of 
disqualification orders. There is no specific statutory provision that says that a shadow director owes 
the same duties to a company as a de jure or de facto director. Mr Snowden submitted that a 
shadow director owes no fiduciary duties to a company in relation to which he is a shadow director. 
He said that the term "shadow director" is a limited statutory concept, not a concept of the general 
law. From its statutory use, it is clear that the expression is used for far narrower purposes than the 
definition of a "director", even where that definition is extended. If the intention of Parliament had 
been to equate "shadow directors" with "directors" for all statutory purposes, this could have been 
simply achieved by extending the definition of "director" to include a "shadow director". This was not 
done. If Parliament had intended to impose all directors' duties on shadow directors, this would have 
been easy to achieve by the simple expedient of providing that a shadow director owes the same 
duties to a company as a director. Parliament has done this, for example, in section 417 (1) of the 
Financial Services and Markets Act 2000. Instead, in the Companies Act 1985 Parliament has 
specified those duties which apply to shadow directors, while remaining silent on others. It is notable, 
for example that the prohibition in section 310 of the Companies Act 1985 on making contracts that 
exempt "officers" of a company (defined in section 744) from liability for breach of duty or breach of 
trust does not expressly extend to shadow directors; and likewise the court's power under section 
727 to relieve "officers" of a company from such liability also does not expressly extend to shadow 
directors.  

1280. The rationale for this distinction, he said, is apparent. In contrast to a de jure or de facto 
director, a shadow director does not undertake or agree to act in relation to the company in any such 
way. A shadow director directs or instructs those who themselves owe a fiduciary duty to the 
company and will not fall under the definition of shadow director until it is clear that the fiduciaries are 
accustomed to follow his directions or instructions. He does not thereby assume any obligation of 
loyalty to the company, and the company does not look to him to promote its interests. Instead, the 
company continues to look, at all times, to the de facto or de jure directors it has in place. It is 
against those persons that the company may have a complaint for breach of a fiduciary duty. If the 
company has a complaint in equity against the "shadow director" this can only be based upon an 
allegation of dishonest assistance by procuring a breach of fiduciary duty or for knowing receipt of 
trust property. Accordingly, he submitted, even if Mr Fielding did become a shadow director of 
Northstar or Seaquest, he did not owe them any general fiduciary duty by reason of that fact.  

1281. Mr Hochhauser referred me to a dictum of Lord Esher MR in Soar v. Ashwell [1893] 2 QB 
390, in which he said:  

"The cases seem to me to decide that, where a person has assumed, either with or 
without consent, to act as a trustee of money or other property, i.e., to act in a 
fiduciary relation with regard to it, and has in consequence been in possession of or 
has exercised command or control over such money or property, a Court of Equity 
will impose upon him all the liabilities of an express trustee, and will class him with 
and will call him an express trustee of an express trust." 

1282. Roxburgh J followed and applied this dictum in Tintin Exploration Syndicate Ltd v. Sandys 
(1947) 111 LT 412. That case concerned the ability of a de facto director to rely on the Limitation Act 
1939 as a defence to an action by the company to recover "trust property". Roxburgh J held that the 



defence failed. He considered the circumstances in which fiduciary duties might arise. He said that 
the de facto directors exercised command and control over the company's property and were 
consequently trustees for the purposes of the Limitation Act. However, since this case concerned de 
facto rather than shadow directors, it is not directly in point. Moreover Lord Esher MR appears to 
have been contemplating a situation in which the putative trustee was exercising direct command or 
control over assets belonging to another. I do not consider that this dictum advances Ultraframe's 
case.  

1283. With one exception, there is no authority on the point. The one exception is Yukong Line of 
Korea Ltd v. Rendsburg Corp Investments of Liberia Inc [1998] 1 WLR 294 in which Toulson J said:  

"As to an unlawful means conspiracy, Mr. Yamvrias undoubtedly owed a fiduciary 
duty to Rendsburg. Although he was not formally a director, he was a "shadow 
director" and controlled the company's activities." 

1284. Toulson J did not explain the reasons that led him to the conclusion that a shadow director 
"undoubtedly" owes fiduciary duties to the company. Indeed at least one distinguished academic 
commentator has expressed the opposite view (Pennington: Company Law (1995) p. 712). The 
findings of fact that Toulson J made more naturally lead to the conclusion that Mr Yamvrias was a de 
facto rather than a shadow director. It seems to me, therefore, that I must be cautious before 
accepting that a shadow director "undoubtedly" owes fiduciary duties to the company of which he is 
a shadow director. The instructions that a shadow director gives (and which the de jure directors act 
upon) may be quite inimical to the company's interests. It would be odd if, in those circumstances, a 
person who has no direct relationship with the company and who consistently gives instructions 
inimical to its interests were nevertheless held to have undertaken a duty of loyalty to the company; 
and to have agreed to subordinate his own interest to those of the company. Moreover the wider the 
interpretation of the statutory definition, the less easy it becomes to impose upon one who falls within 
the definition the full range of fiduciary duties imposed upon a de jure or de facto director. I am not 
persuaded that the mere fact that a person falls within the statutory definition of "shadow director" is 
enough to impose upon him the same fiduciary duties to the relevant company as are owed by a de 
jure or de facto director.  

1285. In truth, it seems to me that the use of labels such as "shadow director", which is a statutory 
definition, may serve only to obscure the real question. The real question is not what is the proper 
label to attach? It is: in what circumstances will equity impose fiduciary obligations on a person with 
regard to property belonging to another? Somewhat depressingly, Snell's Equity (31st ed. 7-07) says:  

"Identifying the kind of circumstances that justify the imposition of fiduciary duties is 
made difficult by the fact that the courts have consistently declined to provide a 
definition, or even a uniform description, of a fiduciary relationship, preferring to 
preserve flexibility in the concept. Numerous academic commentators have offered 
suggestions, but none has garnered universal support. The fiduciary relationship is a 
concept in search of a principle. 

There is, however, growing judicial support for the view that a fiduciary is someone 
who has undertaken to act for or on behalf of another in a particular matter in 
circumstances which give rise to a relation of trust and confidence. The concept 
encaptures a situation where one person is in a relationship with another which 
gives rise to a legitimate expectation, which equity will recognise that the fiduciary 
will not utilise his or her position in such a way which is adverse to the interests of 
the principal." 

1286. The formulation in the second of these paragraphs is taken from the judgment of Millett LJ in 
Bristol & West BS v. Mothew [1998] Ch 1 and the opinion of the Privy Council in Arklow Investments 
Ltd v. Maclean [2000] 1 WLR 594. Mr Snowden thus submitted that the key component of a fiduciary 
duty is the obligation of loyalty. I must, therefore, he said look for facts which support the inference 
that the company was in a relation of trust and confidence with the putative fiduciary. The relation 
must be a direct one between the putative fiduciary and the person on whose behalf he acts.  



1287. In Paragon Finance v. BB Thakrar & Co [1999] 1 All ER 400 Millett LJ revisited this question. 
He distinguished between two types of fact situations. He said:  

"A constructive trust arises by operation of law whenever the circumstances are 
such that it would be unconscionable for the owner of property (usually but not 
necessarily the legal estate) to assert his own beneficial interest in the property and 
deny the beneficial interest of another. In the first class of case, however, the 
constructive trustee really is a trustee. He does not receive the trust property in his 
own right but by a transaction by which both parties intend to create a trust from the 
outset and which is not impugned by the plaintiff. His possession of the property is 
coloured from the first by the trust and confidence by means of which he obtained it, 
and his subsequent appropriation of the property to his own use is a breach of that 
trust. … In these cases the plaintiff does not impugn the transaction by which the 
defendant obtained control of the property. He alleges that the circumstances in 
which the defendant obtained control make it unconscionable for him thereafter to 
assert a beneficial interest in the property.  

The second class of case is different. It arises when the defendant is implicated in a 
fraud. Equity has always given relief against fraud by making any person sufficiently 
implicated in the fraud accountable in equity. In such a case he is traditionally 
though I think unfortunately described as a constructive trustee and said to be 'liable 
to account as constructive trustee'. Such a person is not in fact a trustee at all, even 
though he may be liable to account as if he were. He never assumes the position of 
a trustee, and if he receives the trust property at all it is adversely to the plaintiff by 
an unlawful transaction which is impugned by the plaintiff. In such a case the 
expressions 'constructive trust' and 'constructive trustee' are misleading, for there is 
no trust and usually no possibility of a proprietary remedy; they are 'nothing more 
than a formula for equitable relief': Selangor United Rubber Estates Ltd v Cradock 
(No 3) [1968] 1 WLR 1555 at 1582 per Ungoed-Thomas J." 

1288. In my judgment this analysis supports Mr Snowden's submission. It gains further support 
from a paragraph in the speech of Lord Millett in Dubai Aluminium Co Ltd v. Salaam [2003] 2 AC 
366, 404. Lord Millet was considering the position of Mr Amherst who (it was assumed) had 
dishonestly participated in a breach of trust by drafting sham documents, and giving advice and 
assistance to others involved in the fraud. Lord Millett said:  

"… Mr Amhurst did not assume the position of a trustee on behalf of others. He 
never had title to the trust funds or claimed the right to deal with them on behalf of 
those properly entitled to them. He acted throughout on his own or his confederates' 
behalf. The claim against him is simply that he participated in a fraud. Equity gives 
relief against fraud by making any person sufficiently implicated in the fraud 
accountable in equity. In such a case he is traditionally (and I have suggested 
unfortunately) described as a "constructive trustee" and is said to be "liable to 
account as a constructive trustee". But he is not in fact a trustee at all, even though 
he may be liable to account as if he were. He never claims to assume the position of 
trustee on behalf of others, and he may be liable without ever receiving or handling 
the trust property. If he receives the trust property at all he receives it adversely to 
the claimant and by an unlawful transaction which is impugned by the claimant. He 
is not a fiduciary or subject to fiduciary obligations; and he could plead the Limitation 
Acts as a defence to the claim." 

1289. The indirect influence exerted by a paradigm shadow director who does not directly deal with 
or claim the right to deal directly with the company's assets will not usually, in my judgment, be 
enough to impose fiduciary duties upon him; although he will, of course be subject to those statutory 
duties and disabilities that the Companies Act creates. The case is the stronger where the shadow 
director has been acting throughout in furtherance of his own, rather than the company's, interests. 
However, on the facts of a particular case, the activities of a shadow director may go beyond the 
mere exertion of indirect influence.  



1290. For example, in the present case it is common ground that Mr Fielding became the sole 
signatory on Seaquest's bank account. It is, in my judgment, indisputable that as sole signatory on 
that account he was not entitled to draw on the account for his personal benefit. By voluntarily 
becoming the sole signatory on that account, he took it upon himself to assume control of an asset 
belonging to another. That voluntary assumption must, in my judgment, carry with it a duty to use the 
asset for the benefit of the person to whom it belongs. That duty is properly called a fiduciary duty. 
However, it is important to recognise that this fact alone does not mean that wider fiduciary duties 
are imposed upon him. In the case of Northstar, for example, Ms Patey was a signatory on the bank 
account. She was only a book-keeper. It is plain that she could not have applied Northstar's money 
for her own benefit, and hence had fiduciary duties as regards the money under her control; but that 
does not mean that she owed the full range of directors' fiduciary duties to Northstar.  

1291. By the same token, in Brink's Ltd v. Abu-Saleh [1999] CLC 133, 148 Rimer J held that a 
security guard was employed in a position of trust in which he possessed valuable information; and 
as a result owed a fiduciary duty to his employer not to divulge that information to anyone not entitled 
to it. But it could not have been suggested that a security guard owed his employer the full range of 
directors' fiduciary duties.  

The relevant general duties of the directors  

Acting in the interest of the company 

1292. It is, of course, common ground that directors must exercise their powers in what they 
consider to be the best interests of the company; and must not exercise them for an improper 
purpose. The classic statement is that of Lord Greene MR in Re Smith and Fawcett Ltd [1942] Ch. 
304:  

"They must exercise their discretion bona fide in what they consider - not what a 
court may consider - is in the interests of the company, and not for any collateral 
purpose." 

1293. Mr Snowden emphasised that this formulation does not entitle the court to substitute its own 
judgment for that of the directors. Moreover, he submitted, the good faith of the directors is decisive; 
and this must be determined subjectively. The question is the director's state of mind: Regentcrest 
plc v. Cohen [2001] 2 BCLC 80. The good faith of the directors is not, however, the be-all and end-
all. If they act in good faith, but for a purpose which is outside the ambit of their powers, their good 
faith will not validate their action. Similarly, if they act for a collateral purpose, their good faith will not 
validate their action. As Lord Wilberforce explained in Howard Smith Ltd v. Ampol Petroleum Ltd 
[1974] AC 821:  

"Having ascertained, on a fair view, the nature of this power, and having defined as 
can best be done in the light of modern conditions the, or some, limits within which it 
may be exercised, it is then necessary for the court, if a particular exercise of it is 
challenged, to examine the substantial purpose for which it was exercised, and to 
reach a conclusion whether that purpose was proper or not. In doing so it will 
necessarily give credit to the bona fide opinion of the directors, if such is found to 
exist, and will respect their judgment as to matters of management; having done 
this, the ultimate conclusion has to be as to the side of a fairly broad line on which 
the case falls".  

1294. Even where the directors act in good faith for a purpose which is ostensibly within their 
powers, the court may intervene in exceptional circumstances. As Bowen LJ graphically put it in 
Hutton v West Cork Rly Co (1883) 23 Ch. D. 654, at 671:  

"Bona fides cannot be the sole test, otherwise you might have a lunatic conducting 
the affairs of the company, and paying away its money with both hands in a manner 
perfectly bona fide yet perfectly irrational." 



1295. These duties are generally characterised as fiduciary duties, even though directors are not 
trustees in the strict sense.  

Collective responsibility and delegation 

1296. Mr Maynard-Connor relied, on Mr Naden's behalf, on the principle that a director is entitled, 
in the absence of suspicion, to trust his fellow directors and others in positions of responsibility.  

1297. In Re Barings plc (No 5), Secretary of State for Trade and Industry v Baker (No 5) [2000] 1 
BCLC 523, 536 the Court of Appeal approved the following statement by Jonathan Parker J:  

"(i) Directors have, both collectively and individually, a continuing duty to acquire 
and maintain a sufficient knowledge and understanding of the company's business 
to enable them properly to discharge their duties as directors.  

(ii) Whilst directors are entitled (subject to the articles of association of the company) 
to delegate particular functions to those below them in the management chain, and 
to trust their competence and integrity to a reasonable extent, the exercise of the 
power of delegation does not absolve a director from the duty to supervise the 
discharge of the delegated functions.  

(iii) No rule of universal application can be formulated as to the duty referred to in (ii) 
above. The extent of the duty, and the question whether it has been discharged, 
must depend on the facts of each particular case, including the director's role in the 
management of the company." 

1298. Similarly, in Re Westmid Packing Services Ltd [1998] 2 BCLC 646, 653 Lord Woolf MR said:  

"A proper degree of delegation and division of responsibility is of course permissible, 
and often necessary, but total abrogation of responsibility is not. A board of directors 
must not permit one individual to dominate them and use them, as Mr Griffiths 
plainly did in this case. Mr Davis commented that the appellants' contention (in their 
affidavits) that Mr Griffiths was the person who must carry the whole blame was 
itself a depressing failure, even then, to acknowledge the nature of a director's 
responsibility. There is a good deal of force in that point." 

1299. Mr Griffiths (whose activities were under consideration in Westmid) was, for most of the 
period under consideration in that case, not a de jure director of the relevant company; although he 
appears to have been a de facto director. Nevertheless it appears to have been the view of the Court 
of Appeal that some reliance on him by the de jure directors would have been unexceptionable.  

1300. The quoted statements were made in the context of applications for the disqualification of 
company directors. In such applications it is not necessary to distinguish between breaches of 
directors' fiduciary duties, on the one hand, and breaches of other duties (e.g. a duty of skill and 
care) on the other. Mr Maynard-Connor emphasised that the two kinds of duty were different. In 
Extrasure Travel Insurance Ltd v. Scattergood [2003] 1 BCLC 598, 617-8 Mr Jonathan Crow (sitting 
as a judge of the Chancery Division) said:  

"Fiduciary duties are concerned with concepts of honesty and loyalty, not with 
competence. In my view, the law draws a clear distinction between fiduciary duties 
and other duties that may be owed by a person in a fiduciary position. A fiduciary 
may also owe tortious and contractual duties to the cestui que trust: but that does 
not mean that those duties are fiduciary duties. Bearing all that in mind, I find 
nothing surprising in the proposition that crass incompetence might give rise to a 
claim for breach of a duty of care, or for breach of contract, but not for a breach of 
fiduciary duty…. 

The fact that his alleged belief was unreasonable may provide evidence that it was 
not in fact honestly held at the time: but if, having considered all the evidence, it 



appears that the director did honestly believe that he was acting in the best interests 
of the company, then he is not in breach of his fiduciary duty merely because that 
belief appears to the trial judge to be unreasonable, or because his actions happen, 
in the event, to cause injury to the company." 

1301. As Millett LJ put it in Bristol & West BS v. Mothew [1998] Ch. 1:  

"Breach of fiduciary obligation, therefore, connotes disloyalty or infidelity. Mere 
incompetence is not enough. A servant who loyally does his incompetent best for his 
master is not unfaithful and is not guilty of a breach of fiduciary duty." 

1302. I accept this submission.  

To whom do directors owe duties?  

1303. Leaving aside duties imposed by statute (such as the duty to have regard to the interests of 
employees), at common law the directors owe duties to the company itself, rather than to the 
shareholders. This follows from the separate legal personality of the company, as distinct from its 
shareholders. As Dillon LJ put it in Multinational Gas and Petrochemical Co Ltd v. Multinational Gas 
and Petrochemical Services Ltd [1983] Ch 258, 288:  

"The directors indeed stand in a fiduciary relationship to the company, as they are 
appointed to manage the affairs of the company and they owe fiduciary duties to the 
company though not to the creditors, present or future, or to individual 
shareholders." 

1304. The shareholders as a general body may be regarded as the company when the company is 
solvent; but the directors do not owe fiduciary duties to any particular shareholder. However, when a 
company, whether technically insolvent or not, is in financial difficulties to the extent that its creditors 
are at risk, the duties which the directors owe to the company are extended so as to encompass the 
interests of the company's creditors as a whole, as well as those of the shareholders: see for 
example West Mercia Safetywear Ltd v Dodd [1988] BCLC 250, 252; Facia Footwear v Hinchliffe 
[1998] 1 BCLC 218, 228; MDA Investment Management Ltd [2004] 1 BCLC 217.  

The two strands of fiduciary duties  

1305. In Chan v. Zacharia (1984) 154 CLR 178, 198 (cited with approval in Don King Productions 
Inc v. Warren [2000] Ch 291) Deane J said that the fundamental rule that obliged fiduciaries to 
account for personal benefit or gain had two separate themes:  

"The first is that which appropriates for the benefit of the person to whom the 
fiduciary duty is owed any benefit or gain obtained or received by the fiduciary in 
circumstances where there existed a conflict of personal interest and fiduciary duty 
or a significant possibility of such conflict: the objective is to preclude the fiduciary 
from being swayed by considerations of personal interest. The second is that which 
requires the fiduciary to account for any benefit or gain obtained or received by 
reason of or by use of his fiduciary position or of opportunity or knowledge resulting 
from it: the objective is to preclude the fiduciary from actually misusing his position 
for his personal advantage." 

1306. These two strands have been conveniently labelled the "no conflict rule" and the "no profit 
rule"; and must be considered separately: see Don King Productions Inc v. Warren and In Plus 
Group Ltd v. Pyke [2002] 2 BCLC 201, 220. The two strands are also dealt with separately by Lewin 
on Trusts (17th ed.) paras 40-40 and 40-41 – 40-43.  

The no conflict rule  

The general rule 



1307. In Aberdeen Railway Co v. Blaikie Brothers (1854) 1 Macq. 461, 471 Lord Cranworth LC 
said:  

"[It] is a rule of universal application, that no one, having [fiduciary] duties to 
discharge, shall be allowed to enter into engagements in which he has, or can have, 
a personal interest conflicting, or which may conflict, with the interests of those 
whom he is bound to protect. 

So strictly is this principle adhered to, that no question is allowed to be raised as to 
the fairness or unfairness of a contract so entered into." 

Disapplication of the rule 

1308. As Deane J stated in Chan v. Zacharia, the object of the "no conflict rule" is to prevent the 
fiduciary from being swayed by considerations of his personal interests. Swayed in what? The 
answer must be: swayed in the exercise of those powers which are his to exercise in a fiduciary 
capacity. If he has no powers to exercise, then the foundation for the rule has been undermined and 
the rule will not apply.  

1309. This can be seen in two groups of cases. The first is the case in which a director resigns his 
office, and thus ceases to have powers to exercise. Once a director resigns his office, the "no 
conflict rule" ceases to apply to his future activities. Such was held to be the law in CMS Dolphin v. 
Simonet [2001] 2 BCLC 704 (Lawrence Collins J); Quarter Master UK Ltd v. Pyke [2005] 1 BCLC 
245, 264 (Mr Paul Morgan QC) and British Midland Tool Ltd v. Midland International Tooling Ltd 
[2003] 2 BCLC 523 (Hart J). Resignation will not preclude a director from being in breach of the "no 
profit rule" if, after his resignation, he uses for his own benefit property of the company or information 
which he has acquired while a director. But that is the second of the two rules.  

1310. The second group is where the director in fact has no powers to exercise even during the 
currency of his directorship. In Plus Group Ltd v. Pyke [2002] 2 BCLC 201 Mr Pyke was a director of 
In Plus. However, he had fallen out with his co-director; and had been effectively excluded from the 
management of the company. While still a director, he set up his own company which entered into 
contracts on its own behalf with a major customer of In Plus. In so doing, he used no property 
belonging to In Plus and made use of no confidential information which had come to him as a 
director of In Plus. In those circumstances, the Court of Appeal held that he was not in breach of his 
fiduciary duties to In Plus, even though he remained a de jure director of it. Sedley LJ said:  

"Quite exceptionally, the defendant's duty to the claimants had been reduced to 
vanishing point by the acts (explicable and even justifiable though they may have 
been) of his sole fellow director and fellow shareholder Mr Plank. Accepting as I do 
that the claimants' relationship with Constructive was consistent with successful 
poaching on Mr Pyke's part, the critical fact is that it was done in a situation in which 
the dual role which is the necessary predicate of [the claimants'] case is absent. The 
defendant's role as a director of the claimants was throughout the relevant period 
entirely nominal, not in the sense in which a non-executive director's position might 
(probably wrongly) be called nominal but in the concrete sense that he was entirely 
excluded from all decision-making and all participation in the claimant company's 
affairs. For all the influence he had, he might as well have resigned." 

1311. In addition, where a person already has contractual relations with another, his assumption of 
a fiduciary role in relation to that other will not necessarily require him to abandon his own 
contractual interests: Vyse v. Foster (1874-5) LR 7 HL 318.  

A servant with two masters 

1312. Since those who are alleged to owe fiduciary duties owed fiduciary duties both to Northstar 
and Seaquest, it is also necessary to consider the position of a fiduciary who owes duties to more 
than one person and whose interests may conflict.  



1313. So far as company directors are concerned, the Court of Appeal held in In Plus Group Ltd v. 
Pyke [2002] 2 BCLC 201 that as the law stands:  

"There is no completely rigid rule that a director may not be involved in the business 
of a company which is in competition with another company of which he was a 
director." 

1314. This quotation is taken from the judgment of Brooke LJ with whom Jonathan Parker LJ 
agreed. But even Sedley LJ, who was more critical of the authority on which this proposition is 
based, said:  

"London & Mashonaland Exploration Co Ltd v New Mashonaland Exploration Co Ltd 
[1891] WN 165, in its solitary and briefly reported form, establishes that there is 
nothing inherently objectionable in the position of a company director (and 
chairman) who, without breaching any express restrictive agreement or disclosing 
any confidential information, becomes engaged, whether personally or as a director 
of another company, in the same line of business. The extempore judgment of Chitty 
J on what appears to have been an interlocutory motion for injunctive relief was 
given the imprimatur of the House of Lords by Lord Blanesburgh in Bell v Lever Bros 
Ltd [1932] AC 161 at 195. … This, therefore, is the law which binds us." 

1315. The position of fiduciaries generally was discussed by Millet LJ in Bristol and West BS v. 
Mothew [1998] Ch. 1, 18. He said (omitting citation of authority):  

"A fiduciary who acts for two principals with potentially conflicting interests without 
the informed consent of both is in breach of the obligation of undivided loyalty; he 
puts himself in a position where his duty to one principal may conflict with his duty to 
the other…. This is sometimes described as "the double employment rule." Breach 
of the rule automatically constitutes a breach of fiduciary duty. But this is not 
something of which the society can complain. It knew that the defendant was acting 
for the purchasers when it instructed him. Indeed, that was the very reason why it 
chose the defendant to act for it. The potential conflict was of the society's own 
making. …  

That, of course, is not the end of the matter. Even if a fiduciary is properly acting for 
two principals with potentially conflicting interests he must act in good faith in the 
interests of each and must not act with the intention of furthering the interests of one 
principal to the prejudice of those of the other…. I shall call this "the duty of good 
faith." But it goes further than this. He must not allow the performance of his 
obligations to one principal to be influenced by his relationship with the other. He 
must serve each as faithfully and loyally as if he were his only principal." 

1316. Applying this principle, a director of Northstar, acting as such, is required to exercise his 
powers in relation to Northstar for the benefit of Northstar; and the same person, acting as a director 
of Seaquest, must exercise his powers in relation to Seaquest for the benefit of Seaquest.  

1317. However, it also follows from the above passage that if the informed consent of both 
principals is obtained, there is no breach of fiduciary duty in acting for both, for as long as the conflict 
between the interests of the principals is only a potential one. Consent may be express or implied 
(as in the case where a seller of property employs an estate agent whom he knows will act for 
competing sellers: Kelly v. Cooper [1993] AC 205).  

The no profit rule  

The general rule 

1318. The second theme that Deane J identified in Chan v. Zacharia is the "no profit rule". His 
particular formulation is, perhaps, not entirely accurate. The rule does not preclude a fiduciary from 
retaining a benefit or gain which comes his way as a result of his fiduciary position, if those to whom 



he owes fiduciary duties have given informed consent to the benefit or gain. The consent in question 
may be given ad hoc; or it may be given in an instrument creating the trust (e.g. a professional 
charging clause in a will or settlement). In the case of a company, consent to certain transactions is 
usually given by the articles of association of the company.  

1319. The relevant principle in relation to companies was "forcefully expressed and elegantly 
explained" in the joint judgment of Rich, Dixon and Evatt JJ in the High Court of Australia in Furs Ltd 
v Tomkies (1936) 54 CLR 583 at 592 as follows:  

"…..the inflexible rule that, except under the authority of a provision in the articles of 
association, no director shall obtain for himself a profit by means of a transaction in 
which he is concerned on behalf of the company unless all material facts are 
disclosed to the shareholders and by resolution a general meeting approves of his 
doing so or all the shareholders acquiesce. An undisclosed profit which a director 
derives from the execution of his fiduciary duties belongs in equity to the company. It 
is no answer to the application of the rule that the profit is of a kind which the 
company itself could not have obtained, or that no loss is caused to the company by 
the gain of the director. It is a principle resting upon the impossibility of allowing the 
conflict of duty and interest which is involved in the pursuit of private advantage in 
the course of dealing in a fiduciary capacity with the affairs of the company. If, when 
it is his duty to safeguard and further the interests of the company, he uses the 
occasion as a means of profit to himself, he raises an opposition between the duty 
he has undertaken and his own self interest, beyond which it is neither wise nor 
practicable for the law to look for a criterion of liability. The consequences of such a 
conflict are not discoverable. Both justice and policy are against their investigation." 

1320. This passage was recently cited with approval by the Court of Appeal in Gwembe Valley 
Development v Koshy (No. 3) [2004] 1 BCLC 131, 146 at paragraph 44, who noted at paragraph 45 
that this was  

"the same equitable doctrine of accountability for unauthorised profits as was 
applied by the House of Lords in Regal (Hastings) v Gulliver [1967] 2 AC 134n." 

1321. In Regal Hastings v. Gulliver the House of Lords stressed that the "no profit" rule applies 
even where the fiduciary has acted in good faith. As Lord Russell put it [1967] 2 AC 134, 144:  

"The rule of equity which insists on those, who by use of a fiduciary position make a 
profit, being liable to account for that profit, in no way depends on fraud, or absence 
of bona fides; or upon such questions or considerations as whether the profit would 
or should otherwise have gone to the plaintiff, or whether the profiteer was under a 
duty to obtain the source of the profit for the plaintiff, or whether he took a risk or 
acted as he did for the benefit of the plaintiff, or whether the plaintiff has in fact been 
damaged or benefited by his action. The liability arises from the mere fact of a profit 
having, in the stated circumstances, been made. The profiteer, however honest and 
well-intentioned, cannot escape the risk of being called upon to account." 

1322. As the Court of Appeal pointed out in Gwembe Valley, the "no profit" rule does not apply to 
all profits; it applies to unauthorised profits. In the case of a director of a company, some profits may 
be (and usually are) authorised by the company's articles of association.  

Dealings with directors authorised by the articles 

1323. Northstar's articles of association incorporate Table A in the Schedule to the Companies 
(Tables A to F) Regulations 1985 as in force at the date of incorporation of the company, with certain 
modifications. So do Seaquest's.  

1324. Article 85 of Table A states that subject to the provisions of the Companies Act, and provided 
that he has disclosed to the directors the nature and extent of any material interest of his, a director, 
notwithstanding his office:  



i) may be a party to or otherwise interested in any transaction or arrangement with the 
company or in which the company is otherwise interested and 

ii) is not, by reason of his office, accountable to the company for any benefit which he 
derives from any such transaction or arrangement and no such transaction or arrangement 
is liable to be avoided on the ground of any such interest or benefit. 

1325. Table A incorporates the definitions of terms contained in the Companies Act 1985. These 
include the definition of "director" in section 741 (1) which defines that word as including "any person 
occupying the position of director, by whatever name called". This includes both de jure and de facto 
directors. It does not appear to include shadow directors, who are separately defined in the Act.  

The effect of the appointment of an administrative receiver  

1326. Mr Snowden submitted that once an administrative receiver is appointed, he replaces the 
board of directors as the person entitled to take decisions on behalf of the company. The 
consequence of this, he submits, is that the fiduciary duties of the directors (in so far as they overlap 
with the authority of the receiver) are suspended. He relied on Gomba Holdings UK Ltd v. Homan 
[1986] 3 All ER 94 in which Hoffmann J applied the statement of Lord Atkinson in Moss Steamship 
Co v. Whinney [1912] AC 254, 263 that the appointment of a receiver:  

"entirely supersedes the company in the conduct of its business, deprives it of all 
power to enter into contracts in relation to that business, or to sell, pledge or 
otherwise dispose of the property put into the possession or under the control of the 
receiver and manager. Its powers in these respects are entirely in abeyance." 

1327. He also submitted that one further consequence is that, because an administrative receiver 
replaces the board of directors, and the directors' own powers to act on behalf of the company have 
been suspended or curtailed, it will almost invariably be the case that someone who was a shadow 
director will cease to be such.  

1328. Directors remain in office despite the appointment of an administrative receiver. That being 
so, it seems to me that it is unlikely to be the case that all their fiduciary obligations to the company 
are suspended on the occasion of the appointment of an administrative receiver. The quoted 
statement of Lord Atkinson applies only to assets of which the receiver has taken possession or 
control. This is, I think borne out by Hoffmann J's subsequent reference in Gomba to the decision of 
the Court of Appeal in Newhart Developments Ltd v Co-op Commercial Bank [1978] 1 QB 814, 
which recognised that even though the directors may lack power to dispose of an asset they might 
remain under a duty to exploit it for the benefit of the company. It is also worthy of note that in the 
Burnden Action the Burnden Group itself alleges that even after the appointment of a liquidator a 
director of a company in liquidation continues to owe it fiduciary duties, at least to the extent of 
identifying its assets, and delivering to the liquidator such of the company's assets as are in his 
custody or control.  

1329. It seems to me that, even after the appointment of an administrative receiver, a director still 
has the core obligation of loyalty to the company; and, in my judgment, must account to the company 
for any profit that he makes because of his position as director. It is true that the appointment of an 
administrative receiver will deprive a director of his executive control over the company and will 
remove (or at least curtail) his ability to deal with the assets that actually belong to the company. But 
all that that means is that a director will have fewer opportunities to act in breach of his fiduciary 
obligations: not that they cease to exist or are suspended. Accordingly I reject Mr Snowden's first 
submission in the broad terms in which it was put.  

1330. However, as I have said, if a person has no powers to exercise (because of resignation or 
exclusion from office) the "no conflict" rule ceases to apply. But the "no profit" rule does not. Thus Mr 
Snowden is correct to this extent: that the appointment of an administrative receiver suspends the 
operation of the "no conflict" rule in relation to assets within the administrative receiver's control.  



1331. The question whether a person is a shadow director is one of fact. I accept that in the usual 
case it cannot be said that an administrative receiver is accustomed to act on the directions of the 
shadow. Moreover, an administrative receiver is not the board of directors. To this extent, therefore, I 
accept Mr Snowden's second submission.  

The "corporate opportunity" cases  

1332. I was taken to a large number of cases dealing with the liability of a director or senior officer 
of a company for diverting a maturing corporate opportunity. Many of the cases discussed both the 
scope of the duty and the scope of the appropriate remedy. At this stage I deal with the duty only. I 
will return to some of the cases when discussing the extent of the liability.  

1333. I start with Cook v. Deeks [1916] 1 AC 554, a decision of the Privy Council. Messrs Deeks 
and Hinds were the directors of the Toronto Construction Company. They negotiated a lucrative 
construction contract with the Canadian Pacific Railway. During the course of the negotiations, they 
decided to enter into the contract personally, on their own behalves. However, they incorporated a 
new company, the Dominion Construction Company to carry out the work. Precisely what happened 
next is obscure, but the report records that: "The contract was accordingly taken over by this 
company, by whom the work was carried out and the profits made." A shareholder in the Toronto 
Construction Company brought a derivative action against the directors and the Dominion 
Construction Company. Because this was a derivative action, the Toronto Construction Company 
was also joined as a defendant. The Privy Council held that Messrs Deeks and Hinds were guilty of 
a breach of duty in the course they took to secure the contract, and must be regarded as holding it 
for the benefit of the Toronto Construction Company. The factual finding on which this conclusion 
was based was that that "while entrusted with the conduct of the affairs of the company they 
deliberately designed to exclude, and used their influence and position to exclude, the company 
whose interest it was their first duty to protect." This led to the legal conclusion that:  

"men who assume the complete control of a company's business must remember 
that they are not at liberty to sacrifice the interests which they are bound to protect, 
and, while ostensibly acting for the company, divert in their own favour business 
which should properly belong to the company they represent." 

1334. Although not expressly articulated, the thinking behind this conclusion seems to me to be an 
application of the "no conflict" rule; based on the finding that Messrs Deeks and Hind had put their 
own interest first, while still in office and entrusted with the conduct of the company's affairs. I will 
return to this case later, when dealing with remedies.  

1335. In Industrial Development Consultants Ltd v. Cooley [1972] 1 WLR 443 Mr Cooley was the 
managing director of the claimant. His duties included procuring business in the field of developing 
gas depots. The company had unsuccessful negotiations with the Eastern Gas Board for the 
development of four depots. However, the Gas Board were not prepared to let the contracts to the 
company. The Gas Board subsequently approached Mr Cooley in his private capacity; and indicated 
that they would be prepared to contract with him personally. In the course of the meeting, Mr Cooley 
acquired knowledge that the company did not have; and would have wanted to have. Mr Cooley 
therefore resigned his office (on the basis of a false excuse) and entered into the contracts with the 
Gas Board. He was held to be accountable for the profits. Roskill J found that there was no doubt 
that Mr Cooley got the contract for himself as a result of work that he did while still the company's 
managing director. He said:  

"Therefore, I feel impelled to the conclusion that when the defendant embarked on 
this course of conduct of getting information … using that information and preparing 
those documents … and sending them off…, he was guilty of putting himself into the 
position in which his duty to his employers, the plaintiffs, and his own private 
interests conflicted and conflicted grievously. There being the fiduciary relationship I 
have described, it seems to me plain that it was his duty once he got this information 
to pass it to his employers and not to guard it for his own personal purposes and 
profit. He put himself into the position when his duty and his interests conflicted." 



1336. Again, the reasoning underlying this decision is an application of the "no conflict" rule; based 
on the finding that Mr Cooley had used information that came to him while he was still managing 
director of the company.  

1337. In Canadian Aero Services Ltd v. O'Malley (1973) 40 DLR (3d) 371 Mr O'Malley and Dr 
Zarzycki were senior officers of the claimant ("Canaero"). Having attempted, unsuccessfully, to 
procure a contract for Canaero to carry out a topographical survey and mapping of part of Guyana, 
they resigned from the company. Subsequently, they incorporated their own company, Terra 
Surveys Ltd ("Terra"). Terra was successful, shortly afterwards, in obtaining the contract for the 
topographical survey and mapping. Canaero brought a claim against Mr O'Malley, Dr Zarzycki and 
Terra.  

1338. By the time the case reached the Supreme Court, the argument concentrated on breach of 
fiduciary duty; which was not how the case had been argued below. Laskin J said:  

"Descending from the generality, the fiduciary relationship goes at least this far: a 
director or a senior officer like [the defendants] is precluded from obtaining for 
himself, either secretly or without the approval of the company (which would have to 
be properly manifested on full disclosure of the facts), any property or business 
advantage either belonging to the company or for which it has been negotiating; and 
especially is this so when the director or officer is a participant in the negotiations on 
behalf of the company…An examination of the case law in this Court and in the 
Courts of other like jurisdictions on the fiduciary duties of directors and senior 
officers shows the pervasiveness of an ethic in this area of the law. In my opinion, 
this ethic disqualifies a director or other senior officer from usurping for himself or 
diverting to another person or company with whom or with which he is associated a 
maturing business opportunity which his company is actively pursuing; he is also 
precluded from so acting even after his resignation where the resignation may fairly 
be said to have been prompted or influenced by a wish to acquire for himself the 
opportunity sought by the company, or where it was his position with the company 
rather than a fresh initiative that led him to the opportunity which he later acquired." 

1339. Laskin J's reference to a director or senior officer seems to me to refer to persons who 
actually hold those positions when the maturing business opportunity is diverted. If they are in active 
office, then they continue to be governed by the "no conflict rule". He also went on to say that one 
who has ceased to hold office is also liable if:  

i) His resignation was prompted by a wish to acquire the opportunity for himself or 

ii) It was his position as fiduciary that led him to the opportunity. 

1340. It is tempting to regard these two situations (and especially the second of them) as 
applications of the "no profit rule". However, having considered Regal (Hastings) v. Gulliver [1967] 2 
AC 134, Laskin J said that neither the "no conflict" rule nor the "no profit" rule should be considered 
as "the exclusive touchstones of liability."  

"In this, as in other branches of the law, new fact situations may require a 
reformulation of existing principles to maintain its vigour in the new setting." 

1341. Clearly, this is a much broader approach. Laskin J concluded that both Mr O'Malley and Dr 
Zarzycki were in breach of their fiduciary duties. Again, I will return to this case when discussing 
remedies.  

1342. In Brown v. Bennett [1999] BCC 525 the corporate opportunity cases were relied on in 
argument, although it was not a corporate opportunity case. Morritt LJ said of them:  

"Those are cases in which a beneficial commercial opportunity comes the 
company's way and forms knowledge owned or possessed by the directors as 
agents for the company. Those directors then seek to use that knowledge or 



opportunity for themselves and are subsequently held to be constructive trustees of 
it and of its fruits for the company whence they took it." 

1343. Having referred to Cook v. Deeks he said:  

"… it seems to me that in cases such as that there is a distribution or a disposal of 
the property of the company in breach of trust." 

1344. This formulation of the principle shifts from the application of a personal rule to a proprietary 
basis for liability. Since the maturing business opportunity is treated as the property of the company, 
he who takes advantage of the opportunity misappropriates trust property. This seems to be a 
variant on the "no profit" rule. There are signs that the proprietary analysis is gaining ground.  

1345. In CMS Dolphin Ltd v. Simonet [2001] 2 BCLC 704 Mr Ball and Mr Simonet formed an 
advertising agency called CMS Dolphin. Mr Simonet was the managing director. Following a period 
of tension between Mr Ball and Mr Simonet, Mr Simonet resigned and set up a rival agency called 
Blue. All the staff of CMS Dolphin left and joined Blue; and its principal clients changed their 
allegiance too. Blue subsequently became insolvent. CMS Dolphin claimed that Mr Simonet was in 
breach of his fiduciary duties as a director in diverting business opportunities from CMS Dolphin to 
Blue. Lawrence Collins J held that that claim had been established. He examined a number of 
authorities (including those I have referred to) in a search for the underlying principle. Lawrence 
Collins J concluded:  

"In my judgment the underlying basis of the liability of a director who exploits after 
his resignation a maturing business opportunity of the company is that the 
opportunity is to be treated as if it were property of the company in relation to which 
the director had fiduciary duties. By seeking to exploit the opportunity after 
resignation he is appropriating for himself that property. He is just as accountable as 
a trustee who retires without properly accounting for trust property. In the case of the 
director he becomes a constructive trustee of the fruits of his abuse of the 
company's property, which he has acquired in circumstances where he knowingly 
had a conflict of interest, and exploited it by resigning from the company." 

1346. In In Plus Group Ltd v. Pyke [2002] 2 BCLC 201, Brooke LJ said:  

"The governing principles in this type of case are found in what are sometimes 
called the no conflict rule and the no profit rule. The judgment of Malins V-C in 
Imperial Mercantile Credit Association (liquidators) v Coleman (1871) 6 Ch App 558 
at 563 represents an early statement of the relevant principles. Under the former 
rule, certain consequences can flow if directors place themselves in a position 
where their personal interests or duties to other persons are liable to conflict with 
their duties to the company of which they are directors unless the company gives its 
informed consent. Under the latter, directors are not permitted to retain secret profits 
which they make by using information or property or opportunities which belong to 
their company. Even if their company would not itself have benefited from the 
opportunity, equity treats the profits which the director, or former director, has made 
as property which he is under a duty to pay over to the company which he has 
betrayed by his disloyalty." 

1347. Brooke LJ refers to opportunities which "belong to" the company, which has at least a 
proprietary flavour. He then referred to the "valuable recent analysis of the law" by Lawrence Collins 
J in CMS Dolphin where the judge plainly dealt with the corporate opportunity as a species of trust 
property. However, it is to be noted that the proprietary analysis is presented under the "no profit" 
rule, rather than the "no conflict" rule; and that the liability of the delinquent director is (at least to my 
mind) formulated in terms of a personal duty to pay over the profits.  

1348. In Bhullar v. Bhullar [2003] 2 BCLC 241 two directors of a property investment company 
("Bhullar Bros Ltd") acquired a property adjacent to property already owned by the company. They 
did so through the medium of another company ("Silvercrest") which they controlled. The Court of 
Appeal decided that the two directors were accountable for profits and also liable to procure the 



transfer of the property to the company. The trial judge appears to have granted a declaration that 
Silvercrest held the property on trust for Bhullar Bros Ltd, even though it was not a party to the 
proceedings. This does not appear to have been challenged on appeal, where the argument turned 
on the question of liability. The Court of Appeal analysed the case as an application of the "no 
conflict rule" rather than the "no profit rule". But this was a case in which the fiduciaries were still 
active directors of the company; so no question of the cessation of the "no conflict rule" arose. 
Jonathan Parker LJ said:  

"In a case such as the present, where a fiduciary has exploited a commercial 
opportunity for his own benefit, the relevant question, in my judgment, is not whether 
the party to whom the duty is owed (the company, in the instant case) had some 
kind of beneficial interest in the opportunity: in my judgment that would be too 
formalistic and restrictive an approach. Rather, the question is simply whether the 
fiduciary's exploitation of the opportunity is such as to attract the application of the 
rule." 

1349. In Crown Dilmun v. Sutton [2004] 1 BCLC 468 Peter Smith J also dealt with a "corporate 
opportunity" case under the "no conflict rule". But that, too, was a case in which the corporate 
opportunity materialised while the fiduciary was still the managing director of the company which lost 
the corporate opportunity.  

1350. Lindsley v. Woodfull [2004] 2 BCLC 131 concerned a partnership. Mr Woodfull, while still a 
partner, incorporated a company which entered into a valuable contract with one of the partnership's 
main customers (Colt), for which Mr Woodfull had been negotiating on behalf of the partnership. He 
was held to be accountable for the profits. The issue in the Court of Appeal was the date down to 
which the account should have been ordered. However, in the course of her judgment Arden LJ (with 
whom Thorpe LJ agreed) made some general observations about the basis of Mr Woodfull's liability. 
She said (p. 139):  

"The Colt contract clearly fell within the partnership's area of business. No question 
arises as to whether the opportunity to obtain that contract was outside the scope of 
Mr Woodfull's duties. That opportunity was, in my judgment, an intangible asset of 
the partnership which Mr Woodfull ought (in the absence of fully informed consent 
from his partners) to have taken up for the benefit of the partnership." 

1351. She added (p. 140):  

"The result looks extreme, but the purpose of imposing liability for breach of the 
fiduciary duty not to make a secret profit is partly to act as a deterrent … The facts 
of this case do not suggest that the need for this deterrent has diminished since the 
eighteenth century. Moreover, it is obvious that if (as here) a fiduciary holds trust 
property at the cesser of his fiduciary relationship, he remains accountable for it. His 
duty is to hand it back to the person or persons to whom the fiduciary duty was 
owed." 

1352. This time the reasoning is based on the application of the "no profit" rule, even though Mr 
Woodfull was still a partner when he incorporated the company. In addition, Arden LJ again deploys 
a proprietary analysis, treating the opportunity as an "intangible asset" of the partnership and treating 
the fiduciary as holding "trust property".  

1353. In Quarter Master UK Ltd v. Pyke [2005] 1 BCLC 245, 264 Mr Paul Morgan QC, having held 
that the "no conflict rule" ceased to apply once a director had resigned his office went on to consider 
the "no profit rule". He said:  

"The position is less straightforward in relation to the rules described above as to 
profiting from the property of the company or from a fiduciary position. If Mr Newson 
and Mr Pyke acquired property or had available to them the use of property, which 
was the property of the company, and then Mr Newson and Mr Pyke ceased to be 
directors of the company but retained the property described above, then it would 
seem that the mere fact that they had ceased to be directors of the company would 



not enable them to deal with the company's property for their own benefit, and in 
disregard of the fiduciary obligations they owed the company in relation to that 
property: see the Simonet case at [para] 96. Accordingly, there will be cases where 
directors who have effectively resigned their directorships will continue to owe 
fiduciary obligations to the company in relation to the company's property retained 
by the directors. There is also a group of cases dealing with what has been 
described as a "maturing business opportunity" where former directors have 
continued to owe fiduciary obligations to the company in relation to such a business 
opportunity even after the termination of the relevant directorships: see the decision 
of the Supreme Court of Canada in Canadian Aero Services Ltd v O'Malley … and 
the Simonet case." 

1354. Again, the "corporate opportunity" cases are analysed under the "no profit" rule.  

1355. The law relating to the accountability of a director (or former director) for profits derived from 
the diversion of corporate opportunities is still developing. As the cases stand it is I think possible to 
draw the following conclusions:  

i) If a person diverts to himself a business opportunity while in office, he may be liable to 
account for profits under the "no conflict rule" or the "no profit rule" or both; 

ii) The application of the "no conflict rule" does not depend on establishing that the company 
has a proprietary interest in the business opportunity that has been diverted; 

iii) After a person ceases to be in office, he may be liable for the diversion of a business 
opportunity either under the "no profit rule"; or because the business opportunity itself is to 
be treated as the property of the company (in the sense of an intangible asset) and hence is 
treated for this purpose as trust property. 

1356. However, if the business opportunity is treated as trust property, there still remains the 
question whether the exploitation of that opportunity (its "fruits") can itself be regarded as trust 
property or a substitute for it. This, in my judgment, depends on the law of tracing, which I will 
consider in due course.  

Appropriation of a business 

1357. The Burnden Defendants submit that there is no such thing as "appropriation of a business". 
They accept that it is possible to appropriate a company by acquiring the shares. But this is because 
a company has legal personality and shares are recognizable pieces of property. In contrast, they 
say, a "business" does not have a legal personality and is not an identifiable piece of property. On a 
proper analysis, they submit, a business is no more than a bundle of assets: in particular physical 
assets, goodwill, intellectual property and confidential information. Those assets may be removed or 
damaged by third parties by means of acts which constitute torts; or by directors by acts which 
constitute breaches of fiduciary duty. But in each case it is necessary (a) to identify the particular 
asset or property alleged to have been removed or damaged; and (b) to identify when and how a tort 
or a breach of fiduciary duty has taken place in relation to that asset. They go on to say that the 
phrase "appropriation of business" is either meaningless or misleading, because it is perfectly apt to 
describe a series of legitimate actions, none of which is actionable, as it is to describe actions which 
amount to torts or breaches of trust. The Burnden Defendants illustrate the submission by a 
hypothetical example:  

"X is a director of company Y which trades under a particular trade mark. Y 
produces a number of products which may or may not be protected by any IP rights. 
Y stops trading and X ceases to be a director. He then sets up another company (Z) 
in business next door making and selling the same products to the same designs. 
All the customers who used to buy from Y now buy from Z. X could well be 
described as having "appropriated the business" of Y, in that one can see something 
similar to the business of Y now being carried on by his new company. However, X 
may be guilty of no tort and no breach of trust. There is no property in customers, 
and there are no protectable interests in the designs." 



1358. In this hypothetical example, the Burnden Defendants submit that legal liability depends on 
establishing a legal wrong: passing off; conversion; infringement of intellectual property rights; 
breach of fiduciary duty and so on.  

1359. Ultraframe submit that this analysis is flawed. Businesses are bought and sold every day of 
the week. Whether they are "property" strictly so-called does not matter. A business has a value as a 
going concern which is more than the sum of its constituent parts. A ready-made business which is 
up and running is obviously more attractive than a start-up. Even if the employees of such a 
business do not have trade secrets or confidential information, they have "know how" and by working 
together, and being used to work together, they contribute more than the aggregate of their 
individual contributions. Thus, they say, it makes perfect sense to say that someone has 
appropriated a business belonging to someone else.  

1360. I agree with the Burnden Defendants that there is no such thing as the "appropriation of a 
business" in the abstract. It depends on the area of the law that is under consideration. The 
appropriation of a business is not itself a tort. If a claim is brought under the common law, a specific 
tort or torts would have to be identified. But, as the Burnden Defendants recognise, equity is more 
flexible. If (as in my judgment the cases show) something so amorphous as a "business opportunity" 
can be regarded as "belonging" to a company and a diversion of that opportunity by a fiduciary can 
result in the fiduciary becoming accountable for the profits derived from that diversion, then whether 
that breach of fiduciary duty is described as an "appropriation of a business" is, to my mind, merely a 
question of semantics. Moreover, in such a case it is not always necessary to show that the 
company has a proprietary interest in the business opportunity: an application of the "no conflict rule" 
in appropriate circumstances is all that is required.  

1361. Where, however, the law requires that a claimant identify a specific asset which has been 
wrongfully taken or another asset that has been substituted for an asset wrongfully taken, then it 
seems to me that the Burnden Defendants' submission has much greater force. This may impact on 
the remedy to which a claimant is entitled on establishing a breach of fiduciary duty. It is also an 
aspect of the law of tracing which I deal with later.  

TECHNICAL REQUIREMENTS OF THE COMPANIES ACT 

Non-cash assets 
The statutory provisions 

1362. Section 320 of the Companies Act 1985 (as amended by the Companies (Fair Dealing by 
Directors) (Increase in Financial Limits) Order 1990) provides:  

"(1) With the exceptions provided by the section next following, a company shall not 
enter into an arrangement: 

(a) whereby a director of the company or its holding company, or a person 
connected with such a director, acquires or is to acquire one or more non-cash 
assets of the requisite value from the company; or 

(b) whereby the company acquires or is to acquire one or more non-cash assets of 
the requisite value from such a director or a person so connected, unless the 
arrangement is first approved by a resolution of the company in general meeting 
and, if the director or connected person is a director of its holding company or a 
person connected with such a director, by a resolution in general meeting of the 
holding company 

(2) For this purpose a non-cash asset is of the requisite value if at the time the 
arrangement in question is entered into its value is not less than £2,000 but (subject 
to that) exceeds £100,000 or 10 per cent. of the company's asset value, that is- 

 
(a) except in a case falling within paragraph (b) below, the value of the company's 



net assets determined by reference to the accounts prepared and laid under Part VII 
in respect of the last preceding financial year in respect of which such accounts 
were so laid; and 

(b) where no accounts have been so prepared and laid before that time, the amount 
of the company's called-up share capital. 

(3) For purposes of this section and sections 321 and 322, a shadow director is 
treated as a director." 

1363. Section 739 (1) defines "non-cash asset" as meaning:  

"any property or interest in property other than cash" 

1364. Section 739 (2) says that a reference to the acquisition of a non-cash asset includes the 
creation "of an estate or interest in, or a right over, any property". Section 741 (1) defines "director" 
as including "any person occupying the position of director, by whatever name called". This includes 
both de jure and de facto directors. Section 320 (3) says that for the purpose of sections 320, 321 
and 322 a shadow director is treated as a director. Section 346 defines what is meant by a 
connected person. A body corporate is "connected with" a director of a company if it is a body 
corporate with which the director is "associated". A director of a company is "associated" with a body 
corporate if he (and persons connected with him) is interested in at least twenty per cent of the 
nominal value of the share capital of that body; or he is entitled to exercise 20 per cent of the voting 
rights at any general meeting of that body: section 346 (4).  

1365. It is common ground that for this purpose Mr Fielding is connected with Kesterwood, 
Kesterwood Extrusions, Dearward, Dearward Profiles, BCP and TBG.  

1366. Section 321 contains a number of exceptions to section 320, none of which are relied on. I 
should, however, mention that the exceptions include an arrangement entered into by a company 
which is being wound up (unless the winding up is a members' voluntary winding up). Section 322 
sets out the consequences of contravening section 320 as follows:  

"(1) An arrangement entered into by a company in contravention of section 320, and 
any transaction entered into in pursuance of the arrangement (whether by the 
company or any other person) is voidable at the instance of the company unless one 
or more of the conditions specified in the next subsection is satisfied. 

(2) Those conditions are that-- 

(a) restitution of any money or other asset which is the subject-matter of the 
arrangement or transaction is no longer possible or the company has been 
indemnified in pursuance of this section by any other person for the loss or damage 
suffered by it; or 

(b) any rights acquired bona fide for value and without actual notice of the 
contravention by any person who is not a party to the arrangement or transaction 
would be affected by its avoidance; or 

(c) the arrangement is, within a reasonable period, affirmed by the company in 
general meeting and, if it is an arrangement for the transfer of an asset to or by a 
director of its holding company or a person who is connected with such a director, is 
so affirmed with the approval of the holding company given by a resolution in 
general meeting. 

(3) If an arrangement is entered into with a company by a director of the company or 
its holding company or a person connected with him in contravention of section 320, 
that director and the person so connected, and any other director of the company 
who authorised the arrangement or any transaction entered into in pursuance of 



such an arrangement, is liable-- 
(a) to account to the company for any gain which he has made directly or indirectly 
by the arrangement or transaction, and 
(b) (jointly and severally with any other person liable under this subsection) to 
indemnify the company for any loss or damage resulting from the arrangement or 
transaction. 

(4) Subsection (3) is without prejudice to any liability imposed otherwise than by that 
subsection, and is subject to the following two subsections; and the liability under 
subsection (3) arises whether or not the arrangement or transaction entered into has 
been avoided in pursuance of subsection (1)." 

What are non-cash assets of the requisite value? 

1367. Six transactions or groups of transaction are alleged to fall within section 320. The first is the 
grant by Mr and Mrs Fielding to Seaquest of leases at rack rents of certain parts of Burnden Works. 
The second is the grant of the licence to exploit intellectual property rights granted by Seaquest to 
BCP. The third is the trading arrangements for the supply of aluminium and uPVC extrusions made 
between Northstar, Seaquest and companies within the Burnden Group. The fourth is the sale of 
stock. The fifth is the sale of chattels by Northstar's receiver. Each of these impugned transactions 
gives rise to difficult questions of law.  

1368. The sixth transaction alleged to fall within section 320 is the charging by BCP and TBG of 
management charges to Seaquest in return for the provision of services by personnel employed by 
BCP and TBG. This allegation raises no difficult question of law. It is obviously unsustainable. 
Seaquest acquired no property or right over property, but only the provision of services. BCP and 
TBG acquired nothing but cash.  

Does section 320 apply to the grant of a lease? 

1369. Mr Snowden accepted that, read literally, the definitions in the Act of what is meant by a 
"non-cash asset" encompassed the grant of a lease. This is because the definition includes any 
estate or interest in property; and a lease is plainly an estate in land. He had reservations whether 
section 320 applied to the grant of leases at all; but in my judgment, it plainly does. If, say, a director 
grants a long lease to a company at a substantial premium, I can see no policy reason for holding 
that the literal words of section 320 do not apply to such a transaction. There is, therefore, no doubt 
in my mind that the leases granted by Mr and Mrs Fielding to Seaquest are "property". This 
coincides with the assumption underlying the decision of Hodgson J in Niltan Carson Ltd v. Nelson 
[1988] BCLC 298 which, despite Mr Snowden's submission to the contrary, I consider was correctly 
decided on this point. But although the leases are non-cash assets, are they non-cash assets of "the 
requisite value"?  

1370. The "value" in question is the value of the asset acquired by the company. This value must 
not be less than £2,000 but (subject to that) must exceed £100,000 or 10 per cent of the company's 
asset value. The company's asset value is a capital sum, as is its called up share capital; and on the 
face of it so are the figures of £2,000 and £100,000. On this basis, the "value" would mean capital 
value. The alternative argument, presented by Mr Parker, is that I am not looking at the capital 
values of the leases. Rather, I am looking at the value of the right to occupy granted by the leases. 
That value is represented by the rent that Seaquest agreed to pay; or, alternatively, by the rental 
value of the premises in question, as assessed by experts. On either basis the rent (or the rental 
value) exceeded the statutory minima. Consequently the grant of the leases fell within section 320.  

1371. The essential question, therefore, is how to characterise the asset acquired by the company. 
Is it the lease; or is it the right to possession granted by the lease? First, on the face of it, the 
comparators are all capital sums, especially the company's net asset value, and its called up share 
capital. In any comparison one would expect to compare like with like. That would indicate that one 
is looking for a capital value on the other side of the comparison. Second, a non-cash asset is 
described in terms of property or an interest in property. The property interest created by a lease is 
the lease itself. Third, a lease may be granted for an indeterminate period (e.g. an annual tenancy). 
If one is required to assess the aggregate of the rental payments that will fall due during the term of 



the lease, the practical problems will be acute. If, on the other hand, one is expected to undertake a 
discounted cash flow or a capitalisation of the rent at an appropriate rate, there would seem to be a 
lot of room for argument about value, which is unlikely to have been Parliament's intention. And if a 
lease is granted for a long fixed term at a modest rent, an assessment of the aggregate rental 
payments which will fall due during the term might bring the transaction within the scope of section 
320. Since the purpose of the section is to deal with "substantial" property transactions, this would 
be surprising. Fourth, Hodgson J held in Niltan Carson Ltd v. Nelson [1988] BCLC 298 that the 
periodic rent would appear in the company's accounts as a debit item and could not, therefore, 
represent its value for the purposes of the section. Fifth, contracts with directors require the director's 
interest to be disclosed either under the articles or under section 317 of the Companies Act or both; 
and consequently there is some control over a company entering into rack rent leases with a 
director.  

1372. I conclude, therefore, that the asset is properly characterised as the lease rather than the 
periodic value of the right to occupy; that the relevant value is its capital value.  

Does section 320 apply to the grant of a licence? 

1373. Burnden submit that the licence to exploit the intellectual property rights is not a "non-cash 
asset" within the meaning of the statutory definition. They say that in order to qualify as a non-cash 
asset, the asset in question must be "property" or an interest in "property". They also submit that a 
licence is not "property" for the purposes of liability for knowing receipt of trust property. A licence is 
not property: it is merely permissive. They rely on Lord Diplock's well-known statement in Allen & 
Hanbury's v. Generics [1986] RPC 203 at 246:  

"A licence passes no proprietary interest in anything; it only makes an action lawful 
that would otherwise have been unlawful." 

1374. Similarly Pumfrey J said in Dendron v. The Regents of the University of California [2004] 
FSR 43, para 23:  

"I would reject the suggestion that the right that is conferred by the grant of a licence 
is anything wider than a consent on behalf of the patentee to the doing of an act 
which absent that consent would be unlawful." 

1375. I do not think that it is quite as simple as that. The question is not whether a licence to exploit 
intellectual property rights is "property" in the abstract. The question is whether it is "property or an 
interest in property" within the meaning of section 320 of the Companies Act 1985. Some kinds of 
licence may be "property" for some purposes. For example:  

i) A waste management licence is "property" for the purposes of the Insolvency Act 1986: Re 
Celtic Extraction Ltd [2001] Ch. 475; 

ii) Textile export quotas (which are a permission to export textiles) may be "property" for the 
purposes of the law of theft: A-G of Hong Kong v. Nai-Keung [1987] 1 WLR 1339; 

iii) A permit to explore for petroleum may be "property" for the purposes of compulsory 
acquisition: Commonwealth of Australia v WMC Resources Ltd (1998) 194 CLR 1; 

iv) Milk quota may be an "asset" for the purposes of capital gains tax; or property for the 
purposes of the law of trusts: Swift v. Dairywise [2000] 1 All ER 320; 

v) The benefit of a non-assignable contract may be "property" for the purposes of the 
Partnership Act 1890: Don King Productions Inc v. Warren [2000] Ch. 291. 

1376. Moreover, there are licences and licences. Take a simple case of permission to exploit an 
asset. If I give you permission to drive my car, that permission is a licence which will prevent your 
use of my car from amounting to conversion. But it will not entitle you to give permission to anyone 
else to drive my car. Here, by contrast, the licence granted by Seaquest to BCP is relied on as 



having given BCP the ability to grant a sub-licence to Burnden. In the case of a simple licence to 
enter upon land, the licence is not binding on a successor in title to the licensor. Here, by contrast, 
statute provides that a licence granted by the owner of design right binds his successors in title 
(except a purchaser for value in good faith and without notice of the licence): Copyright Designs and 
Patents Act 1988 s. 222 (3) ("the 1988 Act").  

1377. It might also be thought to be counter-intuitive to conclude that a licence for which BCP was 
willing to agree to pay £500,000 is not a "non-cash asset".  

1378. Mr Speck took me on a tour d'horizon of various kinds of intellectual property rights: patents, 
trade marks, registered designs, copyright and design right. He pointed out (among other things) that 
accountancy practice required the value of licences to exploit intellectual property rights to be shown 
as assets in a company balance sheet. While fully appreciating the last point, I think that I must resist 
the temptation to make pronouncements about intellectual property rights generally. My task is to 
examine more closely design right and the nature of a licence to exploit design right.  

1379. Design right. Design right is a creature of statute. Section 213 of the 1998 Act states that:  

"Design right is a property right which subsists in accordance with this Part in an 
original design" 

1380. There is no doubt, then, that design right itself is a proprietary right. Section 222 amplifies 
the nature of the right and what can be done with it:  

"(1) Design right is transmissible by assignment, by testamentary disposition, or by 
operation of law, as personal or moveable property. 

(2) An assignment or other transmission of design right may be partial, that is limited 
so as to apply: 

(a) to one or more, but not all, of the things the design right owner has the 
exclusive right to do; 

(b) to part, but not the whole of the period for which the right is to subsist. 

(3) … 

(4) A licence granted by the owner of design right is binding on every successor in 
title to his interest in the right, except a purchaser in good faith for valuable 
consideration and without notice (actual or constructive) of the licence or a person 
deriving title from such a purchaser…" 

1381. Section 225 defines an "exclusive licence" as meaning:  

"a licence in writing signed by or on behalf of the design right owner authorising the 
licensee to the exclusion of all other persons, including the person granting the 
licence, to exercise a right which would otherwise be exercisable exclusively by the 
design right owner." 

1382. Section 234 gives an exclusive licensee the same rights and remedies, except against the 
design right owner, in respect of matters occurring after the grant of the licence as if the licence had 
been an assignment. These rights and remedies are concurrent with those of the design right owner. 
The remedies in question are listed in section 229 (2), and include all such relief as is available in 
respect of the infringement of any other property right. The statutory scheme is very similar to that 
which governs copyright.  

1383. The statutory scheme allows for a partial assignment. An assignment may be partial in one 
or both of two senses: it may be partial in terms of duration (i.e. it may last only for part of the period 



during which design right subsists). In this way it resembles a sub-lease created out of a lease. It 
may be partial in the sense that it assigns only some of the rights which belong to the design right 
owner. This right has no exact parallel in real property (although there can be an assignment as 
regards part only of the land comprised in a lease). Thus an assignment may do as much as (and 
more) than can be achieved in the law of real property by the grant of a sub-lease. The statute does 
not explicitly allow the charging or mortgaging of design right. In practice this is usually done by an 
assignment of the intellectual property rights coupled with an obligation to reassign on repayment. 
No doubt the law would regard the chargor as retaining an equity of redemption in the intellectual 
property rights until repayment.  

1384. The statutory scheme also envisages the grant of licences. These may be either exclusive or 
non-exclusive. Either kind of licence will bind successors in title of the licensor, except a purchaser in 
good faith for valuable consideration without notice. This formulation is very similar to the extent of 
an equitable proprietary interest.  

1385. In addition to the statements I have quoted emphasising the non-proprietary character of 
licences, Mr Purvis, who presented this part of the Burnden Defendants' case, also showed me a 
number of other similar statements made by exceptionally distinguished judges. These included CBS 
United Kingdom Ltd v. Charmdale Record Distributors Ltd [1981] Ch 91 (Browne-Wilkinson J); Sport 
Internationaal Bussum BV v. Inter-Footwear Ltd [1984] 1 WLR 776, 789 (Oliver LJ); Crittal Windows 
Ltd v. Stormseal (UPVC) Window Systems Ltd [1991] RPC 265 (Scott J) and Northern & Shell plc v. 
Conde Nast & National Magazines Distributors Ltd [1995] RPC 117 (Jacob J). Without exception 
these statements support the proposition that a licence, even an exclusive licence, does not create a 
proprietary interest. I have found the most persuasive analysis that of Browne-Wilkinson J who said 
in Charmdale (discussing an exclusive licensee of copyright):  

"First, I would not expect a licensee to be treated as having a property interest in the 
copyright. Under the general law a licensee is a person who enjoys contractual 
rights as against the property owner. I can find nothing in the Act which conflicts with 
the principle that the licensee's rights rest in contract and are not proprietary. Under 
section 19 of the Act an exclusive licensee is given a procedural right of action to 
sue for infringement. But the section is purely procedural, and, save in the case of 
interlocutory injunctions, requires the owner of the copyright to be joined as a party. 
Section 19 (4) provides that any defence available against the owner of the 
copyright shall be available against the licensee, i.e., the licensee is enforcing the 
proprietary rights of the owner. Section 36 (4) gets nearer to enlarging the rights of a 
licensee into a proprietary right since his licence is made binding on successors in 
title of the original grantor of the licence. On the other hand, the Act clearly 
distinguishes between assignees and licensees: see section 36. Indeed, in section 
19 (2) for procedural purposes a licence is to be treated as though it were an 
assignment: if, as the plaintiffs contend, under section 49 (5) an exclusive licensee 
has to be treated as owner of the rights, section 19 (2) is wholly otiose. Therefore in 
my judgment the scheme of the Act preserves the normal distinction between 
assignees who have proprietary rights and licensees whose substantive rights are 
contractual. Therefore an exclusive licensee cannot show, as the words of section 
49 (5) require, that he is "entitled to the copyright"." 

1386. In addition it is clear that the world of intellectual property operates commercially on the 
basis that there is a clear distinction between an assignment (proprietary) and a licence (non-
proprietary): see the discussion in Copinger and Skone James on Copyright (15th ed) para 5-201. 
Where countless transactions have taken place on the basis of settled law, there is a strong 
presumption against altering the settled understanding. If that understanding is to be changed, it 
must be changed by a higher court than this one.  

1387. However, that is not the end of the argument. Accepting that a licence, even an exclusive 
licence, is not itself property or an interest in property, an asset can still qualify for the purposes of 
section 320 if it is the creation of "a right over property". There is no doubt that intellectual property 
rights themselves are property, because the statutes that create them say that they are. The 
statutory definition of an exclusive licence (which I have quoted) defines it as authorising the 
licensee "to exercise a right" which would otherwise be exercisable by the design right owner. Why is 
this not a right over property? In my judgment it is. Since the same (or almost the same) economic 



effects can be created by the grant of an exclusive licence as can be created by an assignment, the 
policy of section 320 would be subverted if its restrictions could be evaded by different formalities 
giving effect to the same economic reality. Accordingly, I conclude that an exclusive licence to exploit 
design right is a "non-cash asset" for the purposes of section 320. Whether it counts as trust 
property for the purposes of "knowing receipt" is a different question, to which I will return.  

The debentures 

1388. In Re MC Bacon Ltd [1990] BCLC 324, 339 Millett J said in relation to section 238 (4) of the 
Insolvency Act 1986 (transaction at an undervalue):  

"The mere creation of a security over a company's assets does not deplete them 
and does not come within the paragraph. By charging its assets the company 
appropriates them to meet the liabilities due to the secured creditor and adversely 
affects the rights of other creditors in the event of insolvency. But it does not deplete 
its assets or diminish their value. It retains the right to redeem and the right to sell or 
remortgage the charged assets. All it loses is the ability to apply the proceeds 
otherwise than in satisfaction of the secured debt. That is not something capable of 
valuation in monetary terms and is not customarily disposed of for value.  

In the present case the company did not suffer that loss by reason of the grant of the 
debenture. Once the bank had demanded a debenture the company could not have 
sold or charged its assets without applying the proceeds in reduction of the 
overdraft; had it attempted to do so, the bank would at once have called in the 
overdraft. By granting the debenture the company parted with nothing of value, and 
the value of the consideration which it received in return was incapable of being 
measured in money or money's worth." 

1389. In my judgment the same considerations apply to section 320. The company parts with 
nothing of value when it grants a debenture; and the consideration it receives is incapable of being 
valued in money or money's worth, and cannot therefore be a non-cash asset of the requisite value. 
Mr Parker agreed with this. However, his argument is that the Northstar debenture is said to be part 
of a wider arrangement consisting of the supply of aluminium under trading arrangements, and that if 
the wider arrangement is vitiated because of non-compliance with section 320, then the debentures 
should be set aside, as amounting to "a transaction entered into in pursuance of the arrangement".  

Does section 320 apply to the trading arrangements? 

1390. Ultraframe say that section 320 applies to the trading arrangements under which Mr Fielding 
supplied aluminium to Northstar; and to the trading arrangements under which Kesterwood 
Extrusions supplied extrusions to Northstar and to Seaquest's dealers. The Burnden Defendants say 
that section 320 does not apply to contracts or arrangements for the future supply of goods at 
indeterminate times and of indeterminate amounts.  

1391. Mr Snowden's argument is a simple one. He says that an arrangement cannot fall within 
section 320 unless under the arrangement the company acquires or is to acquire a non-cash asset 
of the requisite value. Whether an asset is an asset of the requisite value must be determined at the 
time when the arrangement is entered into. If the arrangement is such that at the time when it is 
entered into the comparison cannot be made (because it is unknown what asset will be acquired or 
when); then it cannot be shown that the arrangement falls within section 320. In the case of a trading 
relationship it is impossible to say, at the inception of the relationship, what outcome the trading will 
produce. It may be the case that in the course of such a relationship individual contracts for the 
supply of goods might be treated as separate arrangements and thus fall within section 320; but that 
would involve an examination of each individual order.  

1392. In my judgment Mr Snowden's argument is correct as far as it goes. However, I do not 
consider that it follows that a trading relationship can never fall within section 320. I accept that what 
section 320 is aimed at is an arrangement, and not (or not necessarily) the individual transactions 
entered into in pursuance of the arrangement. I accept also that the section must be applied at the 
inception of the arrangement. The purpose of the section is to ensure that the shareholders approve 



the arrangement; and this purpose means that the approval must be given once only at the inception 
of the arrangement if it falls within section 320. I would also accept that if it is impossible to tell, at its 
inception, whether or not an arrangement would one day involve the acquisition of a non-cash asset 
of the requisite value, then it does not fall within section 320. Thus Mr Snowden is right to submit that 
an arrangement under which goods will be supplied in the future in entirely indeterminate quantities 
will not suffice. However, it is necessary to have in mind that the statutory question is not: what is the 
value of the non-cash asset that is to be acquired under the arrangement? The question is: will the 
value of the non-cash asset exceed the statutory minima? If, at the inception of the arrangement, the 
answer to the later question is "Yes", then I do not consider that it matters that one cannot say by 
how much it will exceed those minima.  

1393. Mr Parker did not really meet Mr Snowden's main argument which, in my judgment, is 
correct. Instead, he took up Mr Snowden's point that an individual supply of aluminium can amount 
to the acquisition of a non-cash asset of the requisite value. However, the purpose underlying this 
submission was that of attacking the validity of the Northstar debenture. But it seems to me that 
where this argument breaks down is that by the time any individual supply takes place, as a result of 
an order placed by Northstar, the debenture has already been granted, and hence the arrangement 
will already have been made. If the debenture was valid when granted, I do not consider that it will 
be retrospectively invalidated by a subsequent transaction.  

The stock and the chattels 

1394. Mr Snowden was content to accept that for the purpose of deciding whether these assets 
were of the "requisite value" it was necessary to look at all the assets which were the subject of what 
he called "a single unitary transaction", rather than to inquire whether any single asset (or any 
natural lot of assets) encompassed within the transaction had a value in excess of the statutory 
minimum. I express no view on whether this is right. There are two transactions to consider. The first 
is the sale of stock. The sale of stock does not raise any question of law, so I deal with it, on the 
facts, later. The second is the sale by the administrative receiver to TBG of Northstar's plant, 
machinery office furniture and equipment on 21 June 1999. The second transaction raises the 
question: does section 320 apply to a sale by an administrative receiver?  

Does section 320 apply to a sale by an administrative receiver? 

1395. In Demite Ltd v. Protec Health Ltd [1998] BCC 639 Park J held that a sale by a receiver 
potentially fell within the scope of section 320. He held that the receivers were the agents of the 
company and that, in law, their act was the company's act. He drew attention to the express 
exclusion from the scope of section 320 of an arrangement made in the course of a winding up 
(other than a members' voluntary winding up); and said that in the light of this express exclusion 
there was no scope for an implied exclusion applicable to a sale by a receiver. He also said that a 
debenture holder could exercise his own power of sale, in which case the sale would be made by 
him in his own right, and not through the medium of a receiver.  

1396. Mr Snowden mounted a full-scale attack on this decision. He said that it had caused 
controversy within the profession; and submitted that there were cogent policy reasons for holding 
that sales by receivers were outside the scope of section 320. The mischief against which section 
320 is directed is the depletion of a company's assets by a transaction between the company and its 
directors. An administrative receiver is an independent office holder. He is chosen, not by the 
directors, but by the security holder who appoints him. There is no reason to give the shareholders of 
an insolvent company a right of veto over sales of assets by a receiver, since a receiver's primary 
duty was to the creditors (or, at least in the case of a receiver appointed under a security, to the 
appointing creditor). In addition, a receiver has a duty (owed to the company) to act in good faith for 
the better realisation of the security.  

1397. Mr Snowden also had a more technical argument, which had not been advanced before Park 
J. He drew my attention to the speech of Lord Hoffmann in Buchler v. Talbot [2004] AC 298, 309 in 
which his Lordship said:  

"29 When a floating charge crystallises, it becomes a fixed charge attaching to all 
the assets of the company which fall within its terms. Thereafter the assets subject 



to the floating charge form a separate fund in which the debenture holder has a 
proprietary interest. For the purposes of paying off the secured debt, it is his fund. 
The company has only an equity of redemption; the right to retransfer of the assets 
when the debt secured by the floating charge has been paid off. It is this equity of 
redemption which forms part of the fund held on trust for the company's creditors 
which arises upon a winding up. 

 
30 Putting aside any fixed charges, the position is therefore that if a company is in 
both administrative receivership and liquidation, its former assets are comprised in 
two quite separate funds. Those which were subject to the floating charge ("the 
debenture holder's fund") belong beneficially to the debenture holder. The company 
has only an equity of redemption. Those which were not subject to the floating 
charge ("the company's fund") are held in trust for unsecured creditors. In the usual 
case in which the whole of the company's assets and undertaking are subject to the 
floating charge, the company's fund will consist only of the equity of redemption in 
the debenture holder's fund." 

1398. The unanimous conclusion of the House of Lords was that assets comprised within a floating 
charge that had crystallised were not "assets of the company" within the meaning of section 40 of 
the Insolvency Act 1986. Lord Rodger of Earlsferry and Lord Walker of Gestingthorpe expressly 
agreed with Lord Hoffmann's reasoning.  

1399. Building on this foundation, Mr Snowden submitted that:  

i) Section 320 did not apply to a sale by a receiver at all, because a charged asset is not an 
asset of the company; and, consequently, a transferee of the asset does not acquire it "from 
the company"; 

ii) Alternatively, the company's only interest in a charged asset is its equity of redemption; 
and, consequently, it is necessary for the value of the equity of redemption to exceed the 
statutory minimum before section 320 can apply. 

1400. In support of his first argument, Mr Snowden pointed out that section 320 does not apply to 
an asset unless it is of the requisite value. One of the benchmarks for determining whether an asset 
is of the requisite value is that its value must exceed 10 per cent of "the company's asset value". The 
company's asset value is primarily determined by reference to the company's accounts. The 
company's accounts will show the company's net asset value. Thus the 10 per cent value is 10 per 
cent of the company's net assets, which must be compared with the subject-matter of the 
transaction. The next step in the argument, adopting a point made by Mr Shashi Rajani in Insolvency 
Law & Practice Vol 14 No 5, 1998 p. 278, is that:  

"This can only happen if the asset sold is also the company's asset (in the sense of 
beneficially belonging to it)." 

1401. In my judgment this conclusion does not follow from the premise. There is an undistributed 
middle: namely that a charged asset no longer belongs to the company. Is this true? Mr Snowden 
argues that an asset subject to a floating charge that has crystallised is assigned in equity to the 
security holder. I do not doubt that a security holder has a proprietary interest in a charged asset. But 
it does not follow from this that the company has no proprietary interest in the same asset; since 
proprietary interests may exist concurrently. Mr Snowden relied on the statement of Russell LJ in 
NW Robbie & Co Ltd v. Witney Warehouse [1963] 1 WLR 1324 to the effect that a floating charge 
effects an equitable assignment of the charged asset to the security holder. However, in George 
Barker Transport Ltd v. Eynon [1974] 1 WLR 462 Stamp LJ set out three propositions that, in his 
view, could not be controverted. The second was that "the appointment of a receiver operates as an 
equitable assignment (by way of charge) of the property of the company to the debenture holder." 
The parenthesis is important. Accordingly, even though there is an equitable assignment of an asset 
comprised in a floating charge once the charge crystallises, it is still an assignment by way of 
security and not an outright assignment. Indeed, Mr Snowden's reliance on the observations of Lord 
Hoffmann in Buchler v. Talbot recognises that even after crystallisation of a floating charge the 



company retains an equity of redemption in the charged assets. Thus I do not accept that the 
appointment of a receiver deprives the company of its equity of redemption. Any equitable 
assignment is by way of security only; and not absolute.  

1402. The next strand in Mr Rajani's argument (adopted by Mr Snowden) is that:  

"Where a company creates a charge over its assets, the only value the company 
has for itself in that asset is the value, if any, representing its equity of redemption 
remaining after the amount secured by it is fully provided for. On a sale by the 
receiver, its equity of redemption, if any, is transferred to the proceeds of sale 
remaining after the holder of the charge is fully paid. Thus, the equity of redemption 
is not disposed of by the receivership sale. It is the debenture holder's interest that 
has been disposed of." 

1403. I do not agree with the last two sentences of this analysis. It is necessary first to consider the 
nature of the equity of redemption. To paraphrase the description in Megarry and Wade on Real 
Property (6th ed para 19-017), it is necessary to distinguish between the equitable right to redeem 
and the equity of redemption. The former arises once the legal date for redemption has passed. The 
latter arises as soon as the security is created. It is an equitable interest in the charged asset 
consisting of the sum total of the company's rights in the asset. In equity he is the owner of the asset 
subject to the charge; and the security holder is a mere incumbrancer. In the case of a mortgage of 
land, the mortgagor's equity of redemption is an equitable interest in the land itself. He may convey, 
settle, lease or mortgage it, just like any other interest in land. It may pass to another (e.g. a personal 
representative or a trustee in bankruptcy) by operation of law. It follows, therefore, that the holder of 
an equity of redemption has a real interest in the charged asset. It is, therefore, a fallacy to say that 
when a security holder sells an asset subject to a charge he sells only his security interest. He does 
not. He sells the whole asset. On a sale of the charged asset the equity of redemption in it is 
extinguished. It is true that in a sense the equity of redemption attaches to any surplus of the 
proceeds of sale remaining after the security holder has been paid. But this happens because equity 
regards the seller as holding the surplus on a constructive trust (absent express provision in the 
security instrument or statute). It does so precisely because of the chargor's proprietary interest in 
the sold asset. I do not, therefore, consider that it is correct to say that the equity of redemption is not 
disposed of by a sale. The equitable interest in the charged asset is disposed of; but equity 
substitutes for it an equitable interest in the surplus proceeds of sale. Perhaps, in the modern law, 
this would be regarded as no more than an application of the process of tracing. But this would be no 
different in the case of an outright sale of an uncharged asset by a company, in consequence of 
which the company's asset is exchanged for cash. I do not, therefore, consider that the undistributed 
middle in Mr Rajani's argument is correct.  

1404. In addition, I am not convinced by the appeal to the company's accounts on this part of the 
argument. It is true that the company's asset value is its net asset value. But the company's 
accounts will show that value by setting out the values of the company's assets as if they were 
unencumbered on one side of the balance sheet; and its liabilities on the other. That does not, to my 
mind, demonstrate that the company does not own the charged assets at all.  

1405. I do not, therefore, consider that Buchler v. Talbot (which had not yet been decided and 
therefore was not cited to Park J) supports Mr Snowden's first argument.  

1406. The second way in which Mr Snowden puts his argument under this head is that the 
receiver's authority to sell derives from the security instrument; and not from his subsequent decision 
to realise the security. His agency to act on the company's behalf is an integral part of the security. 
Once the security has been granted there is nothing more that the company can do. The sale is no 
more than the completion of the disposition that the company has already made by granting the 
security in the first place. As long as the debenture was properly granted in the first place, the 
contingent assignment to the debenture holder has already taken place. It seems to me that the flaw 
in this argument is that it concentrates on the creation of the security interest, which may well 
amount to the disposition of the company's asset (subject to its equity of redemption) to the 
debenture holder. But what section 320 is concerned with is not a disposition to the debenture 
holder, but a disposition to a director or a person connected with him. Nor is it concerned with a 
contingent disposition, but an actual one. Although Mr Snowden's argument under this head is, to 



my mind, an attractive one, it is not enough to persuade me to depart from what Park J actually 
decided in Demite.  

1407. Lastly, under this head, Mr Snowden relied on considerations of policy which, he said, 
militated against a sale by a receiver being within the scope of section 320. The policy 
considerations which were urged upon me were also urged upon Park J. Park J recognised their 
force, but held that they were outweighed by the force of the statutory language. As Park J pointed 
out, the security holder may, if he chooses, take possession of the charged assets and sell them 
himself. If he chooses not to exercise that power, but to appoint a receiver instead, he will not incur 
any personal liability. The price of using the receiver as a shield against personal responsibilities is 
compliance with statutory requirements imposed upon companies. The question, however, is not 
what decision I would reach if starting with a blank sheet; but whether I am clearly convinced that 
Park J was wrong. Only then am I free not to follow his decision. The policy considerations, although 
powerful, do not, in my judgment, provide a sufficient reason for departing from his decision that a 
sale by a receiver can, in principle, fall within section 320. Whether the actual decision is right or 
wrong must be a matter for a higher court.  

1408. I turn, then, to the second argument, which runs as follows. Just as on the sale of an 
unencumbered asset the company's interest in the asset is exchanged for cash, so on the sale of a 
charged asset, the company's equity of redemption in the sold asset is exchanged for an equitable 
interest in any cash surplus after payment of the secured debt. Accordingly, the asset whose value 
must exceed the minima is the equity of redemption; and not the value that the charged asset would 
have had if unencumbered. This question was not argued in Demite. It appears to have been 
common ground that the assets to be valued were the company's assets as if unencumbered. 
Neither Ultraframe's written closing, nor Mr Parker in oral submissions, dealt with this point. I must 
evaluate the argument as best I can.  

1409. Here, I think, Mr Snowden's appeal to the company's accounts has force. One of the relevant 
comparators is the value of the company's net assets. This concentrates attention on the extent of 
the company's beneficial interest in the assets in question. In making any comparison, one would 
expect to be comparing like with like. Thus in comparing the value of an asset of which the company 
is disposing, one would expect the comparison to be one between the company's beneficial interest 
in the asset on the one hand, and its beneficial interest in the totality of its assets on the other. At this 
point, it seems to me that the policy arguments can be brought into play again. If a receiver wishes to 
sell charged assets, and the extent of the debt is such that there is no possibility of a surplus out of 
the proceeds of sale being available to the company, what is the point of requiring the shareholders 
to approve the sale? It would merely give disgruntled shareholders the ability to impede the orderly 
and speedy realisation of the company's assets towards the discharge of its debts. If, on the other 
hand, there is a prospect of a surplus which exceeds the requisite value, then there is every point in 
requiring the shareholders to approve the sale.  

1410. In my judgment Mr Snowden's submissions on this point are correct.  

Authorisation of a transaction  

1411. Ultraframe say that the only way in which a transaction may be authorised is by a general 
meeting of the company. The Burnden Defendants say that this is not so. They rely on the 
"Duomatic principle": see Re Duomatic Ltd [1969] 2 Ch 365 in which Buckley J said:  

"In other words, I proceed upon the basis that where it can be shown that all 
shareholders who have a right to attend and vote at a general meeting of the 
company assent to some matter which a general meeting of the company could 
carry into effect, that assent is as binding as a resolution in general meeting would 
be." 

1412. In Demite Ltd v. Protec Health Ltd [1998] BCC 639 Park J expressed doubt (obiter) whether 
the Duomatic principle could apply in a case in which the statute prescribes the mechanism for 
approving a transaction. However, in Re Conegrade Ltd [2003] BIPR 358 Lloyd J took a slightly 
different view. He said:  



"For my part, however, I do not see why, at any rate where there has been a 
meeting attended by all those who were entitled to attend and vote at a general 
meeting and that meeting has considered the matter and has resolved, in terms, that 
the company shall enter into the particular transaction, the fact that the minute is 
headed 'board meeting' rather than 'general meeting' and was not convened on the 
notice proper for a general meeting and was attended by a director who does not 
hold shares, should make it impossible to regard s 320 as having been satisfied." 

1413. The Burnden Defendants say that a liquidator steps into the shoes of the company, and 
consequently may bind the company, in the same way as the members, voting in general meeting, 
can bind it. Consequently they say that if the liquidator of Seaquest has approved a transaction, 
section 320 is satisfied.  

1414. In my judgment, this argument misses the point. Section 320 applies to a transaction unless 
the statutory condition is satisfied. The statutory condition is that the transaction is "first" approved by 
a general meeting. Thus section 320 is dealing with an approval before the transaction is made. If 
the statutory condition is satisfied, then section 320 never applies; and the transaction is never 
voidable under section 322.  

1415. Section 322 (2)(c) does, however, say that section 320 does not apply to a transaction if it is, 
within a reasonable period, affirmed by the company in general meeting. This plainly contemplates 
an affirmation which takes place after the transaction in question. But a resolution of the company in 
general meeting need not be communicated to the other party to the transaction; and might not be. 
In my judgment section 322(2)(c) is dealing with the internal procedures of the company. No one 
suggests that there was any relevant internal procedure of the companies in this case. I do not 
therefore have to decide whether Park J or Lloyd J is right. What the argument really goes to is 
whether a voidable transaction can be subsequently affirmed; and, if so, whether it ceases to be 
voidable.  

Does the doctrine of election apply? 

1416. Section 320 says that a transaction is "voidable" at the instance of the company unless one 
of the statutory conditions is satisfied. One of those conditions is that the transaction is affirmed by 
the company in general meeting. Ultraframe say that this is the only way in which a transaction may 
be affirmed. The Burnden Defendants dispute this. They say that the statute simply says that the 
transaction is voidable unless one of the statutory conditions is satisfied; and that the word 
"voidable" carries with it the general law relating to the affirmation of voidable contracts.  

1417. Under the general law of contract, whether a voidable contract has been affirmed or not 
depends on the law of election. There is nothing in Park J's judgment in Demite which suggests that 
the doctrine of election does not apply to a contract which is voidable under section 320. He said:  

"I agree that "voidable" is not the same as "void". However, Demite is entitled to 
avoid the sale and has elected to do so. In my judgment if the conditions for it to 
avoid the sale are present and the defences in section 322 (2) are not present I 
have no discretion. Demite has a statutory right and has exercised it." (Emphasis 
added) 

1418. It seems to me that Park J recognised that whether the statutory right had been exercised 
depended on the election of the company. Ultraframe accept that even if the right to avoid a 
transaction under section 320 had arisen, it could be lost by estoppel. But this acceptance means 
that section 320 does not contain a complete statutory code; and opens the way to the construction 
of "voidable" in accordance with its normal meaning in the law of contract.  

1419. In my judgment a contract voidable under section 320 may cease to be voidable if the 
company in question elects to affirm it. This is consistent with the effect of non-compliance with 
section 317, which requires directors to disclose their interests in contracts with the company (see 
Hely-Hutchinson v. Brayhead Ltd [1968] 1 QB 549, quoted later). I should stress that I am not 
dealing with a case in which it is alleged that the voidable contract has been affirmed by the 
company acting through its board of directors. Since the mischief against which section 320 is aimed 



is the misuse of the powers of the directors in relation to transactions between themselves and the 
company, it would make little sense if the disabilities imposed by section 320 of such transactions 
could be avoided by the directors themselves causing a voidable transaction to be affirmed by the 
company. Different considerations may apply in such a case. The Burnden Defendants rely on the 
conduct of Seaquest's liquidator. Since questions of affirmation of contract also arise in this case in 
relation to contracts which are voidable because of other sections of the Companies Act, I postpone 
my discussion of affirmation for the time being.  

Is restitution possible? 

1420. A transaction which falls within section 320 is not voidable if restitution of any money or other 
asset which is the subject-matter of the arrangement or transaction is no longer possible: section 
322 (2)(a). The Burnden Defendants say that in the case of the intellectual property rights licence, 
the asset which was the subject matter of the arrangement was a licence to exploit design right for a 
period of five years from 1999 to 2004. No claim to avoid the licence was made until 2002, by which 
time three of the five years had expired. Consequently, they argue, it is impossible to restore the 
asset.  

1421. The reference to restitution of the asset clearly takes its inspiration from the general law of 
rescission of contracts which may be barred by an inability to make restitution (restitutio in integrum). 
In the context of the general law of contract, the Court of Appeal has held that a tenancy agreement 
procured by a fraudulent misrepresentation by the tenant may be rescinded even after it has expired 
by effluxion of time: Killick v. Roberts [1991] 1 WLR 1146. (The significance was that rescission of 
the contractual tenancy also extinguished a statutory tenancy which would otherwise have arisen on 
its expiry). That was, however, a case of fraud, in which the court is more willing to mould the 
remedy of rescission to fit the overall justice of the case.  

1422. In the case of rescission at common law, the courts held that rescission was barred unless 
precise restitution of the pre-contractual position was possible. Courts of equity, on the other hand, 
took a more flexible approach and, through the mechanisms of an order for an account or an inquiry, 
were able to order rescission where substantial restitution was possible. Even so, where the property 
had been consumed or had fundamentally changed its nature, even a court of equity was defeated.  

1423. Here, however, I am dealing with statutory language; and a statutory remedy (see Re 
Duckwari plc (No. 2) [1998] 2 BCLC 315, 324). The section says that the transaction is voidable. It 
also says that a delinquent director may be required to account for profits; or to compensate the 
company for loss. The section does not empower the court to impose terms on the company as a 
condition of restitution. It does not therefore (at least expressly) replicate the broad general power of 
a court of equity to mould the account as between the parties. However, whether the transaction is 
avoided or not, the delinquent director is still liable to account for his profits; or to compensate the 
company for its loss. By contrast, in a contract case if restitution is impossible, a compensatory 
award of damages is the usual remedy.  

1424. In my judgment this justifies a relatively narrow approach to the meaning of "restitution" in 
section 322 (2)(a). I do not say that perfect restitution must be possible: if a director had acquired a 
99 year lease from a company without complying with section 320, the lapse of a few months would 
not, I think, prevent restitution of the asset. But where, as here, more than half of the term of the 
licence had expired by the time that the claim to rescind was made, I do not consider that restitution 
of the asset is possible.  

1425. The Re-Re-Amended Particulars of Claim also allege that the transfer of stock should be set 
aside. It is obvious that restitution of the stock is impossible. This plea is unarguable.  

Remedies under section 322 where the transaction is not avoided 

1426. In principle, section 322 (3) provides for remedies against three classes of person:  

i) A director who enters into the arrangement; 



ii) A person connected with such a director and 

iii) Any other director who authorises the transaction. 

1427. As Mr Maynard-Connor points out, no claim under section 322 is pleaded against Mr Naden 
for having authorised any of the impugned transactions. Accordingly, he is not liable under section 
322.  

1428. If a person falls into one of these classes, the potential remedies are twofold. One set of 
remedies looks at gain; and the other at loss. The two remedies are:  

i) A liability to account to the company "for any gain which he has made directly or indirectly 
by the arrangement or transaction"; and 

ii) A liability (jointly and severally with any other person liable under the subsection) to 
indemnify the company for any loss or damage resulting from the arrangement or 
transaction. 

1429. The liability to account for any profit or gain which "he has made" is, in my judgment, 
confined to a profit or gain which the person in question has personally made. He is not required to 
account for profits or gains made by other persons who fall within the class of persons liable. By 
contrast, the liability to indemnify the company against loss is a joint and several liability. Under 
section 322, therefore, there is no question of holding Mr Fielding personally liable to account for 
profits made by companies connected with him. Equally, as Mr Parker accepted, there is no warrant, 
under section 322, for holding TBG (or any other company in the Burnden group) liable for any profit 
made by BCP.  

Contracts with directors  

The articles of association 

1430. Seaquest's articles of association are, so far as material, governed by Table A. Article 85 of 
Table A provides:  

"Subject to the provisions of the Act, and provided that he has disclosed to the 
directors the nature and extent of any material interest of his, a director 
notwithstanding his office—  

(a) may be a party to, or otherwise interested in, any transaction or arrangement 
with the company or in which the company or in which the company is otherwise 
interested;  

(b) may be a director or other officer of, or employed by, or a party to any 
transaction or arrangement with, or otherwise interested in, any body corporate 
promoted by the company or in which the company is otherwise interested; and  

(c) shall not, by reason of his office, be accountable to the company for any benefit 
which he derives from any such office or employment or from any such transaction 
or arrangement or from any interest in any such body corporate and no such 
transaction or arrangement shall be liable to be avoided on the ground of any such 
interest or benefit." 

Section 317 

1431. The statutory obligation of disclosure, to which article 85 is subject, is contained in section 
317 of the Companies Act 1985, which says:  



"(1) It is the duty of a director of a company who is in any way, whether directly or 
indirectly, interested in a contract or proposed contract with the company to declare 
the nature of his interest at a meeting of the directors of the company.  

(2) In the case of a proposed contract, the declaration shall be made –  

(a) at the meeting of the directors at which the question of entering into the contract 
is first taken into consideration; or  

(b) if the director was not at the date of that meeting interested in the proposed 
contract, at the next meeting of the directors held after he became so interested;  

and, in a case where the director becomes interested in a contract after it is made, 
the declaration shall be made at the first meeting of the directors held after he 
became so interested." 

1432. The object of section 317 is to ensure that the interest of any director and of any shadow 
director in any actual or proposed contract shall (unless the procedure has been adopted of giving a 
general declaration under subsection (3)) be an item of business at a meeting of the directors. 
Where a director is interested in a contract, the section secures that three things happen at a 
directors meeting: first, all the directors should know or be reminded of the interest; second, the 
making of the declaration should be the occasion for a statutory pause for thought about the 
existence of the conflict of interest and of the duty to prefer the interests of the company to their own; 
third, the disclosure or reminder must be a distinct happening at the meeting which therefore must 
be recorded in the minutes of the meeting. The requirement is for a full and frank declaration by the 
director, not of "an" interest, but of the precise nature of the interest he holds, and, when his claim to 
the validity of a contract or arrangement depends upon it, he must show that he has in letter and 
spirit complied with the section and any article to like effect: Neptune (Vehicle Washing Equipment) 
Ltd v. Fitzgerald [1996] Ch. 274, 282.  

Evidencing the declaration 

1433. Section 382 of the Companies Act 1985 requires every company to cause minutes of 
meetings (including meetings of directors) to be kept. Section 382 (2) says that:  

"Any such minute, if purporting to be signed by the chairman of the meeting at which 
the proceedings were had, or by the chairman of the next succeeding meeting, is 
evidence of the proceedings."  

1434. The signed minute is only evidence of what happened at the meeting; it may be rebutted by 
other evidence. Where, as commonly happens, formal minutes are prepared in advance of a 
meeting, they are less cogent evidence of what actually happened at the meeting itself than minutes 
prepared as a record of what took place.  

1435. The burden lies on the director to show that he made the necessary declaration: Movitex Ltd 
v. Bullfield [1988] BCLC 104, 125.  

Consequence of compliance 

1436. If this section is complied with, then the contract is not liable to be set aside by reason of the 
application of the strict prohibition on "self-dealing". However, exclusion of the "self-dealing" rule, 
does not absolve a director from his other fiduciary duties. Thus he must still act in good faith in the 
interests of the company; and he must not prefer his own interests to those of the company: Neptune 
(Vehicle Washing Equipment) Ltd v. Fitzgerald (No.2) [1995] BCC 1000, 1016.  

Consequences of non-compliance 

1437. Apart from a potential liability to a fine, section 317 does not provide expressly for any 
sanction for non-compliance. However, section 317 (9) says that the section does not prejudice the 



operation of any rule of law restricting directors of a company from having an interest in contracts 
with the company. Since article 85 of Table A is conditional on compliance with section 317, a 
director cannot rely on the exclusion of the equitable prohibitions if he has failed to comply with 
section 317.  

1438. The effect of non-compliance with section 317 was explained by the Court of Appeal in Hely-
Hutchinson v. Brayhead Ltd [1968] 1 QB 549 (approved in Guinness plc. v. Saunders [1990] 2 AC 
663) as follows:  

"'It is not contended that section [317] in itself affects the contract. The section 
merely creates a statutory duty of disclosure and imposes a fine for non-compliance. 
But it has to be read in conjunction with article [85]. The first sentence of that article 
is obscure. If a director makes or is interested in a contract with the company, but 
fails duly to declare his interest, what happens to the contract? Is it void, or is it 
voidable at the option of the company, or is it still binding on both parties, or what? 
The article supplies no answer to these questions. I think the answer must be 
supplied by the general law, and the answer is that the contract is voidable at the 
option of the company, so that the company has a choice whether to affirm or avoid 
the contract, but the contract must be either totally affirmed or totally avoided and 
the right of avoidance will be lost if such time elapses or such events occur as to 
prevent rescission of the contract . . ." 

1439. It follows, therefore, that even if a director has failed to comply with section 317, a contract in 
which he is interested may still bind the company, if it has affirmed it.  

How is a voidable contract affirmed?  

Can a liquidator affirm? 

1440. Ultraframe say that the only way in which a company can affirm a contract which is voidable 
for non-compliance with section 317 or 320 is by its shareholders in general meeting. The Burnden 
Defendants say that, at least in the case of an insolvent company, the liquidator may affirm.  

1441. The consequence of a failure to comply with section 320 is that the arrangement is voidable 
"at the instance of the company": section 322 (1). It seems to me also that if a transaction is set 
aside under the "self-dealing rule" for failure to comply with the articles of association and section 
317, the person to set it aside is the company. Both rights to set aside transactions are choses in 
action. Section 144 of the Insolvency Act 1986 requires a liquidator, upon appointment, to take into 
his custody or control "all the property or things in action to which the company is or appears to be 
entitled". In my judgment these would include the entitlement to set aside transactions for non-
compliance with section 320 or the "self-dealing rule". It follows, in my judgment, that if these choses 
in action are in the control of the liquidator, so that he can decide to pursue them, it must equally be 
within his power to decide not to pursue them. If therefore, he considers that it is more beneficial to 
the company's creditors to keep the transactions alive, he may choose to do so. In my judgment, 
therefore, a liquidator may affirm a contract which is otherwise voidable at the instance of the 
company.  

Is a demand for payment enough? 

1442. The doctrine of election rests on the basis of informed choice. If a person has (and knows he 
has) the choice between two inconsistent courses of action; and unequivocally communicates his 
decision to pursue one of them, he cannot, thereafter, pursue the other. The doctrine of election 
rests on the communication of the choice, and not on the reaction of the person to whom the choice 
is communicated. In other words, there is no need to prove reliance on the communication. Reliance 
belongs to the realm of estoppel; not election.  

1443. What the Burnden Defendants rely on as constituting the election is the demand by 
Seaquest's liquidator for payments due under the licence coupled with a threat to wind up BCP if the 
payments were not made. Ultraframe, on the other hand, point out that although the payments were 



demanded, they were not in fact made in response to the demand. So the question is: does an 
unqualified demand for payment amount to an affirmation?  

1444. In the law of landlord and tenant the doctrine of election is the foundation of waiver of 
forfeiture. The question whether an unqualified demand for rent falling due after the date of the 
breach giving rise to the forfeiture amounts to an election to waive the forfeiture has from time to 
time been considered by the courts. In Croft v. Lumley (1858) 6 HL Cas 672, 705 Bramwell B said:  

"When a lessee commits a breach of covenant on which the lessor has a right of re-
entry, he may elect to avoid or not to avoid the lease, and he may do so by deed or 
by word. If in that notice he says, under circumstances which bind him that he will 
not avoid the lease, or he does an act inconsistent with his avoiding as distraining 
the rent or demanding subsequent rent, he elects to not avoid the lease." 

1445. In Segal Estates v. Thoseby [1963] 1 QB 887, 899 Sachs J said:  

"When one looks at the authorities, it is, however, clear that a demand can operate 
as a waiver in the same way as an acceptance." 

1446. These statements might be regarded as obiter. However, in David Blackstone Ltd v. Burnetts 
(West End) Ltd [1973] 1 WLR 1487 Swanwick J, after a review of the authorities said:  

"In the present case the matter does arise for decision. My view, both on principle 
and on such persuasive authority as has been cited to me, is that an unambiguous 
demand for future rent in advance such as was made here does in law amount to an 
election and does constitute a waiver if, at the time when it is made, the landlord has 
sufficient knowledge of the facts to put him to his election. To my perhaps simple 
mind there is a fundamental inconsistency between contending that a lease has 
been determined and demanding rent on the basis of its future continuance." 

1447. In Expert Clothing & Sales Ltd v. Hillgate House Ltd [1986] Ch 340, 359 Slade LJ said 
(obiter):  

"Though we have been referred to no authority binding on this court to this effect, I 
am also content for present purposes to assume, without finally deciding, that (as 
was held by Sachs J. in Segal Estates v. Thoseby) Mr. Neuberger is right in 
submitting that a demand for rent will, by itself, have the like effect." 

1448. Blackstone does not appear to have been cited (although it would not, of course, have been 
binding on the Court of Appeal).  

1449. In the light of these authorities I conclude that, at least at first instance, the law is that an 
unqualified demand for payment of sums due under a voidable contract amounts to an election to 
affirm the contract.  

RELIEF FROM LIABILITY  

The statutory power  

1450. Section 727 (1) of the Companies Act 1985 says:  

"If in any proceedings for negligence, default, breach of duty or breach of trust 
against an officer of a company or a person employed by a company as auditor 
(whether he is or is not an officer of the company) it appears to the court hearing the 
case that that officer or person is or may be liable in respect of the negligence, 
default, breach of duty or breach of trust, but that he has acted honestly and 
reasonably, and that having regard to all the circumstances of the case (including 
those connected with his appointment) he ought fairly to be excused for the 



negligence, default, breach of duty or breach of trust, that court may relieve him, 
either wholly or partly, from his liability on such terms as it thinks fit." 

1451. It is a pre-condition to the exercise of the court's discretion to relieve against liability that the 
director must have acted both honestly and reasonably. While the question whether a director has 
acted honestly is to be tested subjectively; the question whether he has acted reasonably is an 
objective one: Coleman Taymar Ltd v. Oakes [2001] 2 BCLC 749, 770. If the director surmounts both 
these hurdles, then the court has a discretion to relieve. In exercising that discretion the court must 
have regard to "all the circumstances of the case". The expression "the case" does not mean "the 
litigation"; but primarily means the circumstances in which the breach took place. Thus in Coleman 
Taymar, HH Judge Reid QC considered the question of relief on a breach-by-breach basis; and in 
one case relieved the breach, while in the other he did not. However, "all the circumstances of the 
case" may, in my judgment, include a review of the director's stewardship of the company; but they 
do not involve a more wide-ranging inquiry into the director's character and behaviour. The 
circumstances of the case may also, in my judgment, include the behaviour of the company since 
the breach complained of.  

1452. The power to relieve is exercisable in favour of an "officer of a company". Section 744 
defines this expression so as to include a "director, manager or secretary". As has been seen the 
statutory definition of "director" in section 741 includes any person occupying the position of a 
director, by whatever name called (i.e. including a de facto director). But the expression "shadow 
director" is separately defined by section 741 (2). Given that there is a specific statutory definition of 
"shadow director" which is not incorporated by reference into the definition of "officer of a company", 
it must, I think, follow that a shadow director cannot be relieved under section 727.  

Relief against failure to declare an interest  

1453. Mr Parker submits that, in the case of a contract made between a company and a director, 
unless section 317 is complied with in full, the prohibition on "self-dealing" applies. He goes on to 
submit that if the prohibition on self-dealing applies, the court has no power to relieve the delinquent 
director. He relies in this connection on the speech of Lord Templeman in Guinness plc v. Saunders 
[1990] 2 AC 663. In that case a committee of the board of Guinness had authorised payment of 
remuneration to Mr Ward, who was a director. However, the articles of association did not give 
authority to a committee of the board (as opposed to the full board) to authorise such a payment. Mr 
Ward attempted to rely on section 727. His reliance was given short shrift by Lord Templeman, who 
said:  

"Mr. Ward had no right to remuneration without the authority of the board. Thus the 
claim by Guinness for repayment is unanswerable. If Mr. Ward acted honestly and 
reasonably and ought fairly to be excused for receiving £5.2m. without the authority 
of the board, he cannot be excused from paying it back. By invoking section 727 as 
a defence to the claim by Guinness for repayment, Mr. Ward seeks an order of the 
court which would entitle him to remuneration without the authority of the board." 

1454. However, Mr Ward's difficulty in relying on section 727 was that the apparent contract under 
which he was paid was a void contract. It was not one which the committee of the board had power 
to make. I do not regard Lord Templeman as having ruled out the possibility of relief under section 
727 in a case where the only vitiating factor in a contract is a failure to make disclosure. It is clear 
that Lord Goff, in the same case (p. 702) was of the view that section 727 might apply in such a 
case. In Lee Panavision Ltd v. Lee Lighting Ltd [1992] BCLC 22, 33 Dillon LJ said:  

"... if the judge was entitled to make findings of non-disclosure and non-declaration 
of interests that he did, the position is that each of the directors has failed to disclose 
formally at the board meeting an interest common to all the directors and, ex 
hypothesi, already known to all the directors. I would hesitate to hold that such 
apparently technical non-declaration of an interest in breach of s 317 has the 
inevitable result, as to which the court has no discretion, that the second 
management agreement is fundamentally flawed and must be set aside if Lee 
Lighting chooses to ask sufficiently promptly that it be set aside." 



1455. In Runciman v. Walter Runciman plc [1992] BCLC 1084, 1093 Simon Brown J said:  

"Whatever may have been the strict legal requirements of the position, on the 
particular facts of this case I am perfectly satisfied that for the plaintiff to have made 
a specific declaration of interest before agreement of the variations here in question 
would have served no conceivable purpose. It would have been mere incantation." 

1456. In Re Dominion International Group (No. 2) [1996] 1 BCLC 572, 596 Knox J said:  

"On the other hand it has been held that where the directors are all in fact sufficiently 
aware of the matter that should be formally disclosed, the absence of formal 
disclosure may not amount to more than a technical non-declaration of an interest." 

1457. In MacPherson v. European Strategic Bureau Ltd [1999] 2 BCLC 203, 218 Ferris J held that 
a director ought to be relieved against a failure to declare an interest in a contract where:  

"No amount of formal disclosure by each to the other would have increased the 
other's relevant knowledge." 

1458. In addition, in Coleman Taymar v. Oakes HH Judge Reid QC decided that section 727 might 
apply so as to relieve a director of a duty to account which would otherwise have arisen because of a 
failure to disclose an interest. In Re Duckwari plc [1999] Ch 253 Nourse LJ said that the application 
of section 727 should not be restricted unless it is necessary to do so.  

1459. I therefore reject Mr Parker's submission that the court has no discretion at all under section 
727 in a case where a contract is vitiated by a director's non-disclosure. The cited cases show a 
series of judges treating a non-disclosure as being capable of being relieved, and also show the 
circumstances in which relief should be given.  

1460. Although the position may be different where there is only one director (Neptune (Vehicle 
Washing Equipment) Ltd v. Fitzgerald (No.2) [1995] BCC 1000) it seems to me that where a director 
fails to disclose an interest which is already known to his fellow directors, and where there is no 
material prospect of a formal declaration changing the decision they have in fact made, the court 
should be ready to treat the non-disclosure as no more than a technical breach of duty. If, therefore, 
the director overcomes the two hurdles of having acted honestly and reasonably, the discretion to 
relieve is likely to be exercised in his favour.  

TRACING 

A process: not a remedy  

1461. In Foskett v. McKeown [2001] 1 AC 102, 127 Lord Millett said:  

"Following is the process of following the same asset as it moves from hand to hand. 
Tracing is the process of identifying a new asset as the substitute for the old. Where 
one asset is exchanged for another, a claimant can elect whether to follow the 
original asset into the hands of the new owner or to trace its value into the new 
asset in the hands of the same owner…. 

Tracing is thus neither a claim nor a remedy. It is merely the process by which a 
claimant demonstrates what has happened to his property, identifies its proceeds 
and the persons who have handled or received them, and justifies his claim that the 
proceeds can properly be regarded as representing his property. Tracing is also 
distinct from claiming. It identifies the traceable proceeds of the claimants' property. 
It enables the claimant to substitute the traceable proceeds for the original asset as 
the subject matter of his claim. But it does not affect or establish his claim." 

1462. As Lord Steyn put it in the same case (p. 113):  



"In truth tracing is a process of identifying assets: it belongs to the realm of 
evidence. It tells us nothing about legal or equitable rights to the assets traced." 

1463. Professor Birks concluded ("The Necessity of a Unitary Law of Tracing"):  

"The tracing exercise once completed, it can then be asked what rights, if any, the 
plaintiff can, on his particular facts, assert. It is at that point that it becomes relevant 
to recall that on some facts those rights will be personal, on others proprietary, on 
some legal and on others equitable." 

1464. This passage was approved in terms by Lord Steyn and Lord Millett. It follows, therefore that 
the tracing exercise must be carried out first. Only then can the court consider what rights (if any) the 
claimant has in the assets that have been identified as being trust property or their identifiable 
substitutes.  

1465. In Satnam Investments Ltd v. Dunlop Heywood [1999] 3 All ER 652, Satnam's agents (DH) 
had passed on confidential information to the claimant's business rival (Morbaine). Armed with this 
information Morbaine acquired a development site which Satnam had wanted to buy. The Court of 
Appeal rejected an argument that Morbaine held the site on constructive trust for Satnam. One of the 
problems arose out of tracing. Nourse LJ said:  

"Clearly, DH and Mr Murray can be regarded as trustees of the information and, 
clearly, Morbaine can be regarded as having been a knowing recipient of it. 
However, even assuming, first, that confidential information can be treated as 
property for this purpose and, secondly, that but for the disclosure of the information 
Morbaine would not have acquired the Brewery Street site, we find it impossible, in 
knowing receipt, to hold that there was a sufficient basis for subjecting the Brewery 
Street site to the constructive trust for which Satnam contends. The information 
cannot be traced into the site and there is no other sufficient nexus between the 
two." 

1466. The site could not be regarded as a substitute asset for information.  

The basic rule  

1467. In Foskett v. McKeown Lord Millett explained the basic rule as follows:  

"The simplest case is where a trustee wrongfully misappropriates trust property and 
uses it exclusively to acquire other property for his own benefit. In such a case the 
beneficiary is entitled at his option either to assert his beneficial ownership of the 
proceeds or to bring a personal claim against the trustee for breach of trust and 
enforce an equitable lien or charge on the proceeds to secure restoration of the trust 
fund…. 

Both remedies are proprietary and depend on successfully tracing the trust property 
into its proceeds. A beneficiary's claim against a trustee for breach of trust is a 
personal claim. It does not entitle him to priority over the trustee's general creditors 
unless he can trace the trust property into its product and establish a proprietary 
interest in the proceeds. If the beneficiary is unable to trace the trust property into its 
proceeds, he still has a personal claim against the trustee, but his claim will be 
unsecured. The beneficiary's proprietary claims to the trust property or its traceable 
proceeds can be maintained against the wrongdoer and anyone who derives title 
from him except a bona fide purchaser for value without notice of the breach of trust. 
The same rules apply even where there have been numerous successive 
transactions, so long as the tracing exercise is successful and no bona fide 
purchaser for value without notice has intervened." 

Mixed funds  



1468. Where trust property is mixed with other property and an asset is subsequently acquired out 
of the mixed fund, the position is more complex. Again, it was explained by Lord Millett:  

"A more complicated case is where there is a mixed substitution. This occurs where 
the trust money represents only part of the cost of acquiring the new asset. As Ames 
pointed out in "Following Misappropriated Property into its Product" (1906) Harvard 
Law Review 511, consistency requires that, if a trustee buys property partly with his 
own money and partly with trust money, the beneficiary should have the option of 
taking a proportionate part of the new property or a lien upon it, as may be most for 
his advantage." 

Summary  

1469. Lord Millett concluded:  

"Accordingly, I would state the basic rule as follows. Where a trustee wrongfully 
uses trust money to provide part of the cost of acquiring an asset, the beneficiary is 
entitled at his option either to claim a proportionate share of the asset or to enforce a 
lien upon it to secure his personal claim against the trustee for the amount of the 
misapplied money. It does not matter whether the trustee mixed the trust money 
with his own in a single fund before using it to acquire the asset, or made separate 
payments (whether simultaneously or sequentially) out of the differently owned 
funds to acquire a single asset." 

Can profits be traced?  

1470. Ultraframe's claim against K2 and BHU depends on the proposition that it is entitled to trace 
profits made by TBG into the assets of K2 and BHU. The claim is pleaded in paragraph 24.2B (1) of 
the Re-Re-re-Amended Particulars of Claim as follows:  

"The Claimants are entitled to trace all profits or gains of TBG and BCP for which 
they were or are liable to account into the property of BHU and K2 and BHU and K2 
are liable to account to the Claimants for the same." 

1471. Mr Snowden submits that this cannot be done; and that there is a confusion of thought 
between the process of identifying assets or their substitutes on the one hand, and a personal 
liability to account for profits on the other. There is no question (except in a trivial sense) of being 
"entitled to trace". Of course anyone is entitled to trace his assets, in the sense of being entitled to 
lead evidence to show what has happened to his assets, or the value represented by his assets, but 
that is as far is it goes. It is only once the tracing process has taken place that the questions of 
claims and remedies ("entitlement") arise. Moreover, the concept of a profit is an accounting 
concept; it is not in itself an identifiable asset, although it may be represented by an identifiable asset 
(such as money in a bank account). Hence a profit cannot be traced into property.  

1472. The cases involving following and tracing generally involve identifiable assets and their 
substitutes. Following involves the same asset; tracing involves identifying substitutions. For this 
purpose identifiable assets include choses in action (such as the credit balance in a bank account). 
However, it is well settled that where payments of trust money are made into an overdrawn bank 
account, the tracing process is frustrated. If profits could be traced, the intellectual wrestling of 
generations of distinguished judges over difficult questions relating to bank accounts would have 
been entirely superfluous. Mr Snowden's point is that the profits of a business are typically measured 
at the end of its financial year, when all its income and expenditure are calculated and balanced 
against each other. A proper calculation of profit may also include notional expenditure (such as a 
charge for depreciation of assets). In the course of its trading the business's bank balance may 
fluctuate, and may from time to time become overdrawn. The process of tracing involves tracking the 
path of the value of a particular asset or payment; not in ignoring the movement of the asset and 
jumping to the financial year end. In the words of Dr Lionel Smith, tracing "involves the identification 
of the specific inputs and outputs of substitutions": The Law of Tracing p. 136. Dr Smith goes on to 
say (p. 156):  



"Assume that a thief steals a car and uses it to run a taxi service, earning a large 
profit. There might be some way to claim that profit, perhaps by suing for the 
wrongful taking of the car and seeking a legal response measured not by the 
plaintiff's loss but rather by the defendant's gain. That, however, is an issue of the 
remedies available for that particular wrong, and nothing to do with tracing." 

1473. It is right to say, however, that in In Plus Group Ltd v. Pyke [2002] 2 BCLC 201, Brooke LJ 
said:  

"Even if their company would not itself have benefited from the opportunity, equity 
treats the profits which the director, or former director, has made as property which 
he is under a duty to pay over to the company which he has betrayed by his 
disloyalty." (Emphasis added) 

1474. However, Brooke LJ was not concerned with tracing and, in my judgment, was using the 
word "property" in a very broad sense.  

1475. In my judgment Mr Snowden's submission is correct. The pleaded case is an illegitimate 
mixing and matching of two quite different things.  

SECONDARY LIABILITY  

Two types of liability  

1476. Where a person is not himself a fiduciary, he may become mixed up in a breach by another 
of a fiduciary duty. He may be liable in one of two ways:  

i) As a recipient of trust property or its traceable proceeds or 

ii) As an accessory to the fiduciary's breach of duty. 

1477. The former is now known by the shorthand "knowing receipt" and the second by the 
shorthand "dishonest assistance". Although, for the purpose of legal analysis it is convenient to 
distinguish between the two types of secondary liability, a person may be liable under both heads, 
depending on the facts of a particular case.  

Knowing receipt  

1478. The ingredients of knowing receipt were described by Hoffmann LJ in El Ajou v. Dollar Land 
Holdings [1994] BCC 143 at 154 as follows:  

"For this purpose the plaintiff must show, first a disposal of his assets in breach of 
fiduciary duty; secondly, the beneficial receipt by the defendant of assets which are 
traceable as representing the assets of the plaintiff; and thirdly, knowledge on the 
part of the defendant that the assets are traceable to a breach of fiduciary duty." 

1479. This formulation of the ingredients of the claim was approved by the Court of Appeal in 
Brown v. Bennett [1999] BCC 525, 530, in which the Court of Appeal stressed that the receipt "must 
be the direct consequence of the alleged breach of trust or fiduciary duty of which the recipient is 
said to have notice". In that case a company called Pinecord Ltd carried on business as a clothing 
retailer. It went into administrative receivership; and the administrative receiver sold its goodwill and 
assets to Oasis Ltd, a company in which the directors of Pinecord, the Bennetts, had an interest. The 
essential allegation was that the Bennetts had planned a phoenix operation by which Pinecord's 
business was acquired for their benefit. It was accepted that the sale by the administrative receiver 
was not itself a breach of fiduciary duty. In those circumstances, the most that could be alleged was 
that Oasis had knowledge of antecedent breaches of duty by Pinecord's directors. The Court of 
Appeal held that that was not enough for knowing receipt.  



Dishonest assistance  

1480. The ingredients of dishonest assistance were set out by Lord Nicholls of Birkenhead in his 
authoritative opinion in Royal Brunei Airlines Sdn Bhd v. Tan [1995] AC 378. Although some doubt 
had existed whether his exposition represented English law, that doubt has been dispelled by the 
decision of the House of Lords in Twinsectra v. Yardley [2002] 2 AC 164. In Tan Lord Nicholls 
summarised the ingredients of liability as follows (p. 392):  

"Drawing the threads together, their Lordships' overall conclusion is that dishonesty 
is a necessary ingredient of accessory liability. It is also a sufficient ingredient. A 
liability in equity to make good resulting loss attaches to a person who dishonestly 
procures or assists in a breach of trust or fiduciary obligation. It is not necessary 
that, in addition, the trustee or fiduciary was acting dishonestly, although this will 
usually be so where the third party who is assisting him is acting dishonestly. 
"Knowingly" is better avoided as a defining ingredient of the principle, and in the 
context of this principle the Baden scale of knowledge is best forgotten." 

1481. What constitutes dishonesty in this context is laid down by the majority of the House of Lords 
in Twinsectra. Dishonesty in this context must be proved according to the so-called "combined test": 
that is to say:  

i) The conduct complained of must be conduct which is dishonest by the standards of 
ordinary and reasonable people; and 

ii) The Defendant must have realised that he was contravening those standards; and that 
ordinary and reasonable people would have regarded his conduct as dishonest. 

Knowing participation  

1482. Lewin on Trusts (17th ed para 20-50) states:  

"In Australia, it has been suggested that a third party who knowingly participates in a 
breach of fiduciary duty is liable to account to the beneficiaries for any benefit that 
he has received as a result of such participation. It is thought that such a principle, 
which has features of both dishonest assistance and knowing receipt, but which 
complies with the requirements of neither, is too wide to be accepted in England." 

1483. It is, therefore, necessary to be cautious about relying on authority from other jurisdictions.  

Personal or proprietary liability?  

1484. It is important to keep distinct the two forms of secondary liability; because they have 
different consequences in terms of remedy.  

Knowing receipt 

1485. In Twinsectra Lord Millett said:  

"Liability for "knowing receipt" is receipt-based. It does not depend on fault. The 
cause of action is restitutionary and is available only where the defendant received 
or applied the money in breach of trust for his own use and benefit…" 

1486. Although a claim in knowing receipt is receipt-based, it is not dependent on the recipient 
having retained the trust property. If he has retained it, or if he has retained property which is an 
identifiable substitute for the original trust property, then the claimant is entitled simply to assert his 
proprietary rights in that property. He does this by invoking the principles of following and tracing. If 
the original recipient has passed on the property or its substitute to another person then, subject to 
any defence which that other may be entitled to raise, the principles of following or tracing continue 



to apply to the property or its substitute in the hands of that other. If the recipient has not retained the 
trust property, and its proceeds are no longer identifiable, then the claimant has a personal remedy 
against the recipient.  

What counts as trust property for the purposes of knowing receipt? 

1487. Although a company is the legal and beneficial owner of its own assets, there is no difficulty 
in classifying property belonging to a company as trust property for the purpose of knowing receipt, 
where the company's property has been alienated by its directors in breach of their fiduciary duty. 
But what counts as the company's property?  

1488. Plainly, property which is vested in the company, both legally and beneficially, before any 
disposition in breach of fiduciary duty, will count as trust property. This was the case in JJ Harrison 
(Properties) Ltd v. Harrison [2002] 1 BCLC 162 where a director who had bought land belonging to 
the company, without disclosing its development potential, was held to have acquired the property as 
constructive trustee.  

1489. But property will also count as the company's property if it is property which the fiduciary has 
acquired for his own benefit but which, consistently with his fiduciary duties, he ought to have 
acquired on behalf of the company. The principle is that: "property acquired by a trustee innocently 
but in breach of trust and the property from time to time representing the same belong in equity to 
the cestui que trust and not to the trustee personally": A-G of Hong Kong v. Reid [1994] 1 AC 324, 
331. The leading (and ancient) case is Keech v. Sandford (1726) Sel.Cas.Ch. 61. In that case a 
landlord refused to renew a lease to a trustee for the benefit of a minor. The trustee then took a new 
lease for his own benefit. The new lease had not formed part of the original trust property; the minor 
could not have acquired the new lease from the landlord; and the trustee acted innocently, believing 
that he committed no breach of trust and that the new lease did not belong in equity to his cestui que 
trust. Nevertheless, Lord King L.C. held that "the trustee is the only person of all mankind who might 
not have the lease". The trustee was obliged to assign the new lease to the minor and account for 
the profits he had received. The result is only explicable on the basis that the trustee held the lease 
on the terms of the trust. Thus the rule is that property which a trustee obtains by use of his position 
as trustee becomes trust property.  

1490. A-G of Hong Kong v. Reid [1994] 1 AC 324 concerned bribes, taken by an employee in fraud 
of his employer, which he had invested in the purchase of property. The property had increased in 
value. The Privy Council held that the employer had a proprietary interest both in the bribe and in the 
asset substituted for it. Thus the property belonged in equity to the employer. The first stage in the 
analysis was the decision that the bribe itself was trust property. The second stage in the analysis 
was simply the application of the process of tracing the value of the bribe into the asset that had 
been substituted for it. Although this case is a decision of the Privy Council, which disapproved the 
decision of the Court of Appeal in Lister & Co v. Stubbs (1890) 45 Ch D 1, it can be taken to 
represent English law: Daradayan Holdings Ltd v. Solland International Ltd [2005] Ch. 119.  

1491. In this sense property can consist of choses in action (e.g. the benefit of a contract with a 
third party, or a debt). In Satnam Investments Ltd v. Dunlop Heywood [1999] 3 All ER 652 the Court 
of Appeal were prepared to assume that confidential information could count as trust property. Thus 
in the "corporate opportunity" cases, a director who diverts a corporate opportunity away from the 
company and towards himself holds any resulting chose in action (e.g. a contract enabling him to 
exploit that opportunity) on trust for the company, provided that there is a sufficient nexus between 
the property acquired and the breach of duty. It is possible that the corporate opportunity itself may 
be regarded as trust property, in the sense of being an intangible asset of the company. Even then, 
there may be difficulties in tracing the information or opportunity into the resulting chose in action for 
the purposes of a proprietary remedy. The cases to which I was referred (apart from Satnam) do not 
really discuss the law of tracing in this context. But what is the position where the contract in 
question is not one which is made between the fiduciary and a third party but is made between the 
fiduciary and the company itself? This question arises because Ultraframe contend that the 
intellectual property rights licence made between Seaquest and BCP is held by BCP on trust for 
Seaquest. As the concept of the alleged trust was explained to me by Mr Parker, I confess that I 
found it very hard to follow. Under the terms of the licence BCP was entitled to manufacture items 
falling within the scope of the licence. The alleged trust did not preclude that; so BCP continued to 



be entitled to manufacture without infringement. Under the terms of the licence, BCP was required to 
make payments of licence fee to Seaquest. The alleged trust did not alter that either; so BCP (as 
trustee) continued to be liable to make those payments to Seaquest (as beneficiary). Presumably, as 
trustee, BCP would be entitled to be indemnified by Seaquest against those payments. However, in 
addition to paying the licence fee, the consequence of the trust was that BCP was also required to 
account to Seaquest for the profits that it made either in manufacturing products; or in exploiting the 
licence by other means (e.g. by sub-licensing). In calculating the profits BCP would be entitled to 
deduct the licence payments (in addition to the cost of raw materials, overheads etc) and might also 
be entitled to an allowance for risk and effort. This analysis strikes me as very artificial.  

1492. In Criterion Properties Ltd v. Stratford UK Properties Ltd [2004] 1 WLR 1846 a company had 
entered into an agreement with one of its directors. Lord Scott of Foscote (with whom the other Law 
Lords agreed) said:  

"The word "receipt" in the expression "knowing receipt" refers to the receipt by one 
person from another of assets. A person who enters into a binding contract acquires 
contractual rights that are created by the contract. There may be a "receipt" of 
assets when the contract is completed and the question whether there is "knowing 
receipt" may become a relevant question at that stage. But until then there is simply 
an executory contract which may or may not be enforceable. The creation by the 
contract of contractual rights does not constitute a "receipt" of assets in the sense 
that a "knowing receipt" involves a receipt of assets. The question whether an 
executory contract is enforceable is quite different from the question whether assets 
of which there has been a "knowing receipt" are recoverable from the recipient. To 
confuse these two questions is likely to lead, and in the present case has, in my 
opinion, led, to further confusion." 

1493. Thus Lord Scott distinguishes between rights held under an executory contract with the 
company which do not count as trust property (or assets); and benefits received under a completed 
contract, which can. At the stage when the contract is merely executory the only question is whether 
the contract can be enforced by the fiduciary against the company. That does not depend on 
"knowing receipt" at all. It depends on whether there are features which vitiate the apparent effect of 
the contract. Lord Nicholls of Birkenhead analysed the law in much the same way:  

"If a company (A) enters into an agreement with B under which B acquires benefits 
from A, A's ability to recover these benefits from B depends essentially on whether 
the agreement is binding on A. If the directors of A were acting for an improper 
purpose when they entered into the agreement, A's ability to have the agreement set 
aside depends upon the application of familiar principles of agency and company 
law. If, applying these principles, the agreement is found to be valid and is therefore 
not set aside, questions of "knowing receipt" by B do not arise. So far as B is 
concerned there can be no question of A's assets having been misapplied. B 
acquired the assets from A, the legal and beneficial owner of the assets, under a 
valid agreement made between him and A. If, however, the agreement is set aside, 
B will be accountable for any benefits he may have received from A under the 
agreement. A will have a proprietary claim, if B still has the assets. Additionally, and 
irrespective of whether B still has the assets in question, A will have a personal 
claim against B for unjust enrichment, subject always to a defence of change of 
position. B's personal accountability will not be dependent upon proof of fault or 
"unconscionable" conduct on his part. B's accountability, in this regard, will be 
"strict"." 

1494. In my judgment this case contradicts Ultraframe's argument that BCP holds the licence 
agreement on trust for Seaquest. In my judgment it does not. Either the licence is to be set aside, in 
which case the consequences described by Lord Scott and Lord Nicholls will follow; or it will not, in 
which case it will take effect according to its terms.  

Dishonest assistance 

1495. In Tan Lord Nicholls said (p. 387):  



"Within defined limits, proprietary rights, whether legal or equitable, endure against 
third parties who were unaware of their existence. But accessory liability is 
concerned with the liability of a person who has not received any property. His 
liability is not property-based. His only sin is that he interfered with the due 
performance by the trustee of the fiduciary obligations undertaken by the trustee. 
These are personal obligations. They are, in this respect, analogous to the personal 
obligations undertaken by the parties to a contract." 

1496. In similar vein Lord Millett said in Twinsectra (p. 194, dissenting, although not on this point):  

"The accessory's liability for having assisted in a breach of trust is quite different. It 
is fault-based, not receipt-based. The defendant is not charged with having received 
trust moneys for his own benefit, but with having acted as an accessory to a breach 
of trust. The action is not restitutionary; the claimant seeks compensation for 
wrongdoing. The cause of action is concerned with attributing liability for misdirected 
funds. Liability is not restricted to the person whose breach of trust or fiduciary duty 
caused their original diversion. His liability is strict. Nor is it limited to those who 
assist him in the original breach. It extends to everyone who consciously assists in 
the continuing diversion of the money. Most of the cases have been concerned, not 
with assisting in the original breach, but in covering it up afterwards by helping to 
launder the money." 

When must the assistance be given? 

1497. As Lord Millett makes clear in the passage just quoted, the dishonest assistance need not be 
given at the same time as the original breach. The assistance may be given after the event as part of 
a cover up.  

Dishonesty 

1498. It was, of course, common ground that the test for dishonesty is that laid down by the 
majority in Twinsectra Ltd v. Yardley; namely:  

i) that what was done was dishonest by the standards of ordinary people and 

ii) that the assistant knew that what he was doing was, by those standards, dishonest.  

1499. It is the assistant, rather than the fiduciary, who must be dishonest: Royal Brunei Airlines v. 
Tan.  

What must a dishonest assistant know? 

1500. In Brink's Ltd v. Abu-Saleh [1999] CLC 133 Mrs Elcombe accompanied her husband on a 
number of trips to Switzerland. Mr Elcombe was carrying money which was part of the proceeds of 
the Brinks-Mat gold bullion robbery. However, Mrs Elcombe did not know that. She thought that the 
money was the subject of a tax evasion exercise. Brink's claimed against her that she was liable as 
a dishonest assistant in a breach of trust. Rimer J held (obiter) that although Mrs Elcombe knew that 
her husband was engaged in a dishonest scheme (i.e. tax evasion) that was not enough. It had to be 
proved that she knew of the existence of the trust or, at least of the facts giving rise to the trust. 
Mance J revisited this question in Grupo Torras SA v. Al-Sabah [1999] CLC 1469, 1665-6. He said 
that he had difficulty in accepting Rimer J's formulation of the requisite knowledge. He concluded, 
however, that:  

".. the answer to this problem seems to lie in recognising that, for dishonest 
assistance, the defendant's dishonesty must have been towards the plaintiff in 
relation to property held or potentially held on trust or constructive trust, rather than 
the introduction of a separate criterion of knowledge of any such trust." 



1501. If and in so far as there is a difference of opinion between Rimer J and Mance J, I 
respectfully prefer the opinion of Mance J.  

1502. It is not necessary for a dishonest assistant to know all the details of the dishonest scheme. 
As Peter Gibson J said in Baden v. Société Générale etc [1993] 1 WLR 509, 575:  

"Again, however, I do not think it need be knowledge of the whole design: that would 
be an impossibly high requirement in most cases. What is crucial is that the alleged 
constructive trustee should know that a design having the character of being 
fraudulent and dishonest was being perpetrated. Further he must know that his act 
assisted in the implementation of such design." 

1503. (In the light of later cases it is clear that it is the dishonesty of the assistant rather than the 
fiduciary that matters). In Twinsectra Ltd v. Yardley Lord Hoffmann said:  

"I do not suggest that one cannot be dishonest without a full appreciation of the legal 
analysis of the transaction. A person may dishonestly assist in the commission of a 
breach of trust without any idea of what a trust means. The necessary dishonest 
state of mind may be found to exist simply on the fact that he knew perfectly well 
that he was helping to pay away money to which the recipient was not entitled." 

1504. But it seems to me that, on the basis of this passage, the dishonest assistant must know that 
the person he is assisting is not entitled to do what he is doing. The reason why, in Twinsectra, Mr 
Leach escaped liability, was that he thought that the money in issue in that case was at the disposal 
of his client. He was held to have been wrong; but not dishonest. Likewise in Tan Lord Nicholls said:  

"The other extreme possibility can also be rejected out of hand. This is the case 
where a third party deals with a trustee without knowing, or having any reason to 
suspect, that he is a trustee. Or the case where a third party is aware he is dealing 
with a trustee but has no reason to know or suspect that their transaction is 
inconsistent with the terms of the trust. The law has never gone so far as to give a 
beneficiary a remedy against a non-recipient third party in such circumstances." 
(Emphasis added) 

1505. The essence of the requisite knowledge, in this context, is that the assistant knows that the 
person being assisted is doing something he is not entitled to do. In the case of the proceeds of a 
bullion robbery, or the payment away of monies held on express trusts, this may not be difficult to 
establish. But as Twinsectra itself shows, a mistaken appreciation of the legal effect of the relevant 
documentation is (or can be) critical. Where, as here, the liability for dishonest assistance takes as 
its foundation a breach of the fiduciary duties owed to a company by one who is not a de jure 
director of it, establishing the requisite knowledge may be a much more difficult task.  

1506. Although it is not necessary for the dishonest assistant to know all the details of the whole 
design, he must, I think, know in broad terms what the design is. Liability as a dishonest assistant, as 
the law has developed, is a secondary liability akin to the criminal liability of one who aids and abets 
the commission of a criminal offence. In that context, there are well developed principles for 
determining when an aider and abettor is to be treated as having participated in a joint enterprise. 
Criminal liability as an accessory depends on proof that the accessory intended, foresaw, or 
contemplated that an offence would or might be committed in furtherance of the joint enterprise. But 
it does not extend to the commission of unforeseen and uncontemplated offences that are outside 
the scope of the joint enterprise. The fine details of these principles need not be discussed here.  

1507. Finally, on this point the test of knowledge is subjective. The question is not: what did the 
assistant suspect; nor what ought he as a reasonable person to have appreciated? Liability will only 
be established if the assistant actually knew that the property in question was not at the disposal of 
the fiduciary; or (perhaps) he shut his eyes to that possibility: Heinl v. Jyske Bank Gibraltar Ltd 
[1999] 1 Lloyds Rep. Banking 511, 532 (per Nourse LJ), 532 (per Sedley LJ) and 547 (per Colman 
J).  



1508. Mr Snowden submitted that a finding of knowledge, and for that matter dishonesty, should 
not be made on the basis of inference. However, unless a dishonest assistant admits dishonesty, it 
is difficult to see how else a finding of dishonesty could ever be made. As Mr Hochhauser pointed 
out, most cases involving allegations of dishonest conspiracy are established by inference from 
proved facts. Of course such inferences are not to be made lightly, but that is a function of the 
burden of proof; and not the evidence that can be adduced to prove an allegation of dishonesty.  

What counts as dishonest assistance? 

1509. It is clear that the passive receipt of trust property does not count as assistance: Brown v. 
Bennett [1999] BCC 525, 533. As Morritt LJ said:  

"… if there is no causative effect and therefore no assistance given by the person .. 
on whom it is sought to establish the liability as constructive trustee, for my part I 
cannot see that the requirements of conscience require any remedy at all." 

1510. Likewise in Brink's Ltd v. Abu-Saleh Rimer J held that Mrs Elcombe's presence in the car 
accompanying her husband abroad on money laundering trips did not amount to assistance "of a 
nature sufficient to make her an accessory". She was in the car merely in her capacity as Mr 
Elcombe's wife.  

REMEDIES 

Introduction  

1511. In Consul Development Pty Ltd v. DPC Estates Pty Ltd (1975) 132 CLR 373, 397 Gibbs J 
said:  

"The question whether the remedy which the person to whom the duty is owed may 
obtain against the person who has violated the duty is proprietary or personal may 
sometimes be one of some difficulty. In some cases the fiduciary has been declared 
a trustee of the property which he has gained by his breach; in others he has been 
called upon to account for his profits and sometimes the distinction between the two 
remedies has not, it appears, been kept clearly in mind." 

1512. I hope that I have heeded His Honour's warning. In Boscawen v. Bajwa [1996] 1 WLR 328 
Millett LJ said:  

"If the plaintiff succeeds in tracing his property, whether in its original or in some 
changed form, into the hands of the defendant, and overcomes any defences which 
are put forward on the defendant's behalf, he is entitled to a remedy. The remedy 
will be fashioned to the circumstances. The plaintiff will generally be entitled to a 
personal remedy; if he seeks a proprietary remedy he must usually prove that the 
property to which he lays claim is still in the ownership of the defendant. If he 
succeeds in doing this the court will treat the defendant as holding the property on a 
constructive trust for the plaintiff and will order the defendant to transfer it in specie 
to the plaintiff. But this is only one of the proprietary remedies which are available to 
a court of equity. If the plaintiff's money has been applied by the defendant, for 
example, not in the acquisition of a landed property but in its improvement, then the 
court may treat the land as charged with the payment to the plaintiff of a sum 
representing the amount by which the value of the defendant's land has been 
enhanced by the use of the plaintiff's money. And if the plaintiff's money has been 
used to discharge a mortgage on the defendant's land, then the court may achieve a 
similar result by treating the land as subject to a charge by way of subrogation in 
favour of the plaintiff." 

Liability to account  



1513. The taking of an account is the means by which a beneficiary requires a trustee to justify his 
stewardship of trust property. The trustee must show what he has done with that property. If the 
beneficiary is dissatisfied with the way that a trustee has dealt with trust assets, he may surcharge or 
falsify the account. He surcharges the account when he alleges that the trustee has not obtained for 
the benefit of the trust all that he might have done, if he had exercised due care and diligence. If the 
allegation is proved, then the account is taken as if the trustee had received, for the benefit of the 
trust, what he would have received if he had exercised due care and diligence. The beneficiary 
falsifies the account when he alleges that the trustee has applied trust property in a way that he 
should not have done (e.g. by making an unauthorised investment). If the allegation is proved, then 
the account will be taken as if the expenditure had not been made; and as if the unauthorised 
investment had not formed part of the assets of the trust. Of course, if the unauthorised investment 
has appreciated in value, the beneficiary may choose not to falsify the account: in which case the 
asset will remain a trust asset and the expenditure on it will be allowed in taking the account.  

1514. There was some debate before me on the question whether the ordering of an account is a 
personal or a proprietary remedy. The uncertainty may be due to the way in which the words 
"account" and "accountable" are used. In one sense the order is plainly a personal remedy; since it 
requires the trustee personally to explain what has happened to the trust property. But, like tracing, it 
is essentially a preliminary to the making of further orders, once the explanation has been given. 
Those subsequent orders may be personal or proprietary. Suppose, for example, that the taking of 
the account reveals that the trustee has made an unauthorised payment out of the trust fund, and 
has applied it in the purchase of an asset in his own name. Once this fact has been discovered, then 
if the beneficiary falsifies the account, the trustee will be liable personally to reimburse the 
unauthorised payment. But if the beneficiary chooses not to falsify the account, then, as I have said, 
the asset will be treated as a trust asset. This may or may not require the transfer of the asset (for 
example to co-trustees). If it does, then the remedy will be a proprietary remedy.  

1515. However, leaving aside the case in which the beneficiary chooses not to falsify the account, 
but adopts an unauthorised transaction, the obligation of a defaulting trustee on the taking of an 
account is a personal obligation to restore the trust fund: Parker & Mellows: the Modern Law of 
Trusts (8th ed.) p. 765; AJ Oakley Constructive Trusts (3rd ed.) p. 8; Warman v. Dwyer (1994) 128 
ALR 201, 208 (High Court of Australia). In some jurisdictions, the court will impose a constructive 
trust by way of remedy, but a so-called "remedial constructive trust" is not known in English law: Re 
Polly Peck International plc (No 2) [1998] 3 All ER 812.  

1516. Other fiduciaries, who are not trustees, are also liable to account. An agent is one example. 
But the fact that a fiduciary is liable to account does not of itself make him a trustee; or impose an 
institutional trust on property within his control. This was explained by Millett LJ in Paragon Finance 
plc v. DB Thakerar & Co [1999] 1 All ER 400. In that case Millett LJ considered the earlier case of 
Nelson v. Rye [1996] 1 WLR 1378. In Nelson v. Rye the claimant was a solo musician who 
appointed the defendant his manager on terms that he would collect the fees and royalties which 
were due to him and pay his expenses; and account to him annually for his net income after 
deducting his own commission. When the relationship came to an end the plaintiff claimed an 
account, and the question was whether the account should be limited to the six years before the 
issue of the writ or whether it should extend over the whole period of the relationship. Millett LJ said:  

"Accordingly, the defendant's liability to account for more than six years before the 
issue of the writ in Nelson v Rye depended on whether he was, not merely a 
fiduciary (for every agent owes fiduciary duties to his principal), but a trustee, that is 
to say, on whether he owed fiduciary duties in relation to the money.  
Whether he was in fact a trustee of the money may be open to doubt. Unless I have 
misunderstood the facts or they were very unusual it would appear that the 
defendant was entitled to pay receipts into his own account, mix them with his own 
money, use them for his own cash flow, deduct his own commission, and account 
for the balance to the plaintiff only at the end of the year. It is fundamental to the 
existence of a trust that the trustee is bound to keep the trust property separate from 
his own and apply it exclusively for the benefit of his beneficiary. Any right on the 
part of the defendant to mix the money which he received with his own and use it for 
his own cash flow would be inconsistent with the existence of a trust. So would a 
liability to account annually, for a trustee is obliged to account to his beneficiary and 
pay over the trust property on demand. The fact that the defendant was a fiduciary 



was irrelevant if he had no fiduciary or trust obligations in regard to the money. If this 
was the position, then the defendant was a fiduciary and subject to an equitable duty 
to account, but he was not a constructive trustee. His liability arose from his failure 
to account, not from his retention and use of the money for his own benefit, for this 
was something which he was entitled to do.  
Unless the defendant was a trustee of the money which he received, however, the 
claim for an account was barred after six years. The fact that the defendant was a 
fiduciary did not make his failure to account a breach of fiduciary duty or make him 
liable to pay equitable compensation. His liability to account arose from his receipt of 
money in circumstances which made him an accounting party. It did not arise from 
any breach of duty, fiduciary or otherwise. The defendant was merely an accounting 
party who had failed to render an account." 

1517. A liability to account, therefore, does not carry with it the conclusion that the accounting party 
is a trustee, or that the person to whom he is liable to account has a proprietary remedy. His liability 
to account is personal. It seems to me therefore, that when judges speak of someone being 
"accountable as a constructive trustee" or, as Lord Millett would prefer "accountable in equity", they 
are generally speaking of a personal liability to account, and are not generally describing a 
proprietary remedy.  

Proprietary remedies  

The principle 

1518. A beneficiary of a trust is entitled to a continuing beneficial interest not merely in the trust 
property but in its traceable proceeds also; and his interest binds everyone who takes the property or 
its traceable proceeds except a bona fide purchaser for value without notice: Foskett v. McKeown 
[2001] 1 AC 102, 127 (per Lord Millett), 108 (per Lord Browne-Wilkinson). It follows, therefore, that 
he can enforce his proprietary rights against a recipient of trust property or its traceable proceeds, 
even if the recipient had no knowledge of the breach of trust, provided that that recipient did not give 
value for the property. Accordingly, the proprietary remedy does not depend on knowing receipt.  

1519. However, the proprietary remedy does depend on receipt. If the defendant has not received 
the claimant's property at all (or any identifiable substitute for it), then it is clear that the proprietary 
remedy will not lie against him. Equally, it depends on retention. If the defendant no longer has the 
property (or its substitute), the proprietary remedy is defeated.  

1520. The proprietary remedy does not depend on profit. It is not a claim for unjust enrichment. As 
Lord Millett explained (at 129):  

"Conversely, a plaintiff who brings an action like the present must show that the 
defendant is in receipt of property which belongs beneficially to him or its traceable 
proceeds, but he need not show that the defendant has been enriched by its receipt. 
He may, for example, have paid full value for the property, but he is still required to 
disgorge it if he received it with notice of the plaintiff's interest." 

1521. If the claimant is successful in establishing the proprietary remedy, he will be entitled to the 
transfer of his property or its identifiable substitute. It will be transferred to him in the state in which it 
is when the order is enforced; so that if the property (or its substitute) has increased in value, the 
claimant will receive the benefit of that increase. Equally, if there have been additions or accretions 
to the property, he will receive those too.  

1522. The proprietary remedy is not discretionary. As Lord Browne-Wilkinson explained in Foskett 
v. McKeown:  

"If, as a result of tracing, it can be said that certain of the policy moneys are what 
now represent part of the assets subject to the trusts of the purchasers trust deed, 
then as a matter of English property law the purchasers have an absolute interest in 
such moneys. There is no discretion vested in the court. There is no room for any 



consideration whether, in the circumstances of this particular case, it is in a moral 
sense "equitable" for the purchasers to be so entitled. The rules establishing 
equitable proprietary interests and their enforceability against certain parties have 
been developed over the centuries and are an integral part of the property law of 
England. It is a fundamental error to think that, because certain property rights are 
equitable rather than legal, such rights are in some way discretionary. This case 
does not depend on whether it is fair, just and reasonable to give the purchasers an 
interest as a result of which the court in its discretion provides a remedy. It is a case 
of hard-nosed property rights." 

What is included in the proprietary claim?  

Software, programs, information and data 

1523. One of the allegations is that Northstar transferred computers to Seaquest; and that the 
computers "inevitably contained the software they were carrying, including the information, data and 
programmes" described elsewhere. The items referred to were the First Degree program 
"Conservatory Designer"; an associate database of component parts (i.e. the roof file), and a Sage 
Accounting System.  

1524. Northstar's entitlement to use "Conservatory Designer" was under a non-exclusive licence. A 
non-exclusive licence cannot be regarded as a piece of property. Although there was no direct 
evidence about Northstar's entitlement to use Sage programs, it is almost inevitable that that 
entitlement was also under a non-exclusive licence.  

1525. The roof file is capable of being a database and, as such, to fall within the scope of database 
right. But no attempt was made to show that the conditions that must be fulfilled in order for 
database right to arise were in fact fulfilled; nor was there any attempt to show who might be entitled 
to database right, if it existed. It was not alleged that the information contained within the roof file 
was confidential or a trade secret; and consequently that was not explored in the evidence. The "no 
profit rule" may render a fiduciary liable to account for a profit made by the use of information he 
acquires as a result of his fiduciary position; but that is not the same as saying that the information 
itself is trust property or is a traceable asset.  

The system v the intellectual property rights 

1526. There is, of course, no doubt that design right, and other species of intellectual property 
recognised by the law, is property. As property, there is equally no doubt that it can be the subject 
matter of a trust. But Ultraframe's case goes further. They allege that the whole of the K2 system is 
held on trust for Seaquest. This allegation is based on the proposition that the K2 system has 
"evolved" from the original Quickfit system. This is not an allegation that has found its way into the 
pleadings. The pleading refers to design right alone, and infringement of designs protected by design 
right. The intellectual property rights licence was also concerned only with those rights that are 
protected by the law of intellectual property; and not with a more amorphous concept of an evolving 
system.  

1527. What we are concerned with here is, I think, not the physical components of the system. It is 
obvious that they are continuously manufactured from new supplies of aluminium, uPVC and so on; 
sold to fabricators; and incorporated into conservatories up and down the country. So the allegation 
cannot mean that the Burnden Defendants have taken the physical components of the system.  

1528. Nor are we concerned with the particular designs in which Laddie J held that Northstar was 
entitled to design right. Ultraframe disclaimed any suggestion (despite the pleading) that their case 
under this head was based on infringement of design right. Moreover, it is not disputed that 
Seaquest acquired by assignment whatever design right Northstar had; and has retained ownership 
of those rights. Whether BCP was granted a valid licence to exploit those rights is, of course, in 
issue; but that is a different question. The argument under this head assumes that the licence was 
invalid. What Ultraframe say is that the system sold in March 2000 is "identifiably the same system" 
as the Quickfit system, even though it has "evolved" over time. Thus, they say, the system is held on 
trust for Seaquest.  



1529. If we are not concerned with the physical components of the system, and we are not 
concerned with design right either, what are we concerned with? The only answer that I can see is 
that we are concerned with the idea of the system. It is a general theme of the law of intellectual 
property that ideas are not protectable rights. There is no property in an idea, although the use of an 
idea may be restricted by an obligation of confidentiality. That is not alleged in this case.  

1530. Mr Purvis submits that:  

i) There is no pleaded allegation that the "system" had been appropriated; and 

ii) You can only appropriate a "system" if the system is the subject of a protectable right, and 
the right itself has been taken (which is not the case here). 

1531. I agree with him. In my judgment the "system" cannot be the subject of a proprietary claim.  

1532. Mr Purvis also submits that the test proposed by Mr Speck; namely whether the system is 
"new" or modified or has evolved in the way one would expect a system to evolve is an obscure and 
meaningless test, without a legal foundation. The law recognises that one cannot copy a design in 
which another owns design right. Minor differences may not be enough to prevent copying. But the 
concept of evolution is very different. As a matter of fact, the allegation that the system has evolved 
is true. But human beings have evolved from apes. No one could sensibly say that they are the 
same; even though, so it is said, we share 90 per cent of our DNA with chimpanzees. A proprietary 
claim requires the identification of the property which once formed the subject matter of the trust, and 
subsequently following that property or tracing its value into a substitute. In my judgment Mr Purvis is 
right on this point too. I conclude that the "system" is not the proper subject of a proprietary claim.  

Businesses and business profits 

1533. One major area of dispute was whether a business or the profits of a business could be 
made the subject of a proprietary claim. Ultraframe say that it can. They say that a business counts 
as property for this purpose; and that profits count as the "fruits" of the original trust property. The 
Burnden Defendants say that unless there is a proprietary claim to shares in a company or a 
specifically identified business asset (including an intangible asset such as goodwill), it cannot.  

1534. In Re Jarvis [1958] 1 WLR 815 an executrix ran a business which had been left to her and 
her sister. She was held to be accountable in principle for profit (although the claim failed for other 
reasons). Upjohn J said:  

"What, then, is the proper method of assessing the accountability? Counsel for the 
defendant submits that one must look to see what is pleaded and what has been 
proved at the trial. One must then take those assets of the estate, or the benefits 
which have been so pleaded and proved at the hearing to have flowed to the 
defendant by reason of her position as a trustee of the estate, and value those 
benefits. Counsel for the plaintiff says, on the other hand, that that would be an 
impossible inquiry and that one must make the defendant accountable for the whole 
business and its profits, making allowances for the time, energy and skill that the 
defendant has expended, the assets she has brought in, the testator's debts that 
she has paid, and, of course, her mother's annuity." 

1535. He held that there was no general rule, save that a trustee may not make a profit out of his 
trust. It all depended on the facts. On the facts, he held that the executrix had reincarnated the 
testator's own business, and hence the second method of framing the account was the correct one.  

1536. Ultraframe relied heavily on the decision of Kearney J in Timber Engineering Co Pty Ltd v. 
Anderson [1980] 2 NSWLR 488. In that case the business of the claimant company ("TECO"), which 
was the manufacture and sale of timber connecting and framing devices for use in the building trade, 
was run in New South Wales by its manager there, Anderson; and Toy, its sales representative in 
the state. Working independently, in 1976 both Anderson and Toy began to sell TECO products on 
their own account; in fraud of TECO. In March 1976 Anderson and his wife incorporated Mallory 



Trading Pty Ltd ("Mallory Trading"). In the following month Anderson and Toy then each learned of 
the other's fraudulent activities and decided to join forces; so Toy and his wife joined them in 
conducting the businesses of TECO and Mallory Trading in conjunction. Through Mallory, they 
diverted a portion of the business and profits of TECO. In July 1977 Toy resigned from TECO to 
work full time for Mallory Trading; and in November 1977 Anderson was dismissed, whereupon he, 
too, began to work full time for Mallory Trading. In February 1978 they incorporated another 
company, Mallory Timber Products Pty Ltd ("Mallory Timber") to which they transferred the business 
of Mallory Trading. TECO sought (amongst other things) an account of profits and declaration of 
trust of the businesses of Mallory Trading and Mallory Timber and of the shares in both companies 
held by Anderson, Toy and their respective wives. After considering a number of authorities, 
Kearney J expressed his agreement with the following proposition, stated by Dr PD Finn in Fiduciary 
Relations:  

"The fiduciary's liability for gains is a liability as trustee and for trust property. It is, as 
will be seen, one which can give rise to personal actions against a fiduciary. It can 
give rise to actions in rem to recover extant trust property." 

1537. That, then, was the principle that Kearney J applied to the facts that he found. What he 
proceeded to do was to decide whether the trust property was extant. He said:  

"(16) It is clear that the business had its genesis in the resources and facilities of 
TECO which were available to Anderson and Toy. It is also clear that they did take 
advantage of such resources and facilities so as to cause life to be breathed into the 
mere shell of Mallory Trading, bearing in mind that the business of Mallory Trading 
was built upon cash flow and sales. The whole substance of Mallory Trading as a 
viable business enterprise stemmed from the resources of TECO which were 
utilized in Mallory Trading. The outstanding features of the nurturing of Mallory 
Trading are that its executives were being paid by TECO, its customers were TECO 
customers, and its products were significantly derived from TECO products…..the 
whole of the TECO business (including, not only physical facilities such as 
telephones, motor cars and expense accounts) were used; but also its intangible 
elements such as marketing methods, knowledge of customers and goodwill were 
also resorted to in building up Mallory Trading. Another significant feature is that the 
inevitable result of the defendants using TECO as the vehicle to establish Mallory 
Trading as a going concern was that TECO was gravely harmed. It not only lost the 
orders that were misappropriated, but this in turn led to the loss of customers and 
substantial damage to its goodwill…..There can be no doubt that the creation and 
development of Mallory Trading dealt a crippling blow to the business of TECO. 

(17) Every opportunity which Mallory Trading has received is directly traceable to 
resources and benefits provided by TECO, even of time and efforts expended by 
Anderson and Toy for which TECO was paying. Every advance made by Mallory 
Trading was also due to the advantages of the tangible and intangible resources 
and facilities provided from TECO. In truth, the business of Mallory Trading was 
carved out of the business of TECO, and thus ought to be treated as being, as at 
July 1977, held on trust for TECO." 

1538. July 1977 was, of course, the date when Toy resigned from TECO. Kearney J then dealt with 
a number of arguments relating to subsequent events. The real issue was whether the trust property 
represented by the business of Mallory Trading remained extant. The defendants' first submission 
was that the business of Mallory Timber was a fresh unrelated business free from any trust. The 
judge described that as "insupportable". He said:  

"I regard the business carried on by Mallory Timber products as representing the 
trust property of which Mallory Trading was originally the trustee." 

1539. The defendants' next submission was that if there was any liability after July 1977, the 
liability should be limited to an account of profits, and should not extend to a declaration that the 
business was itself held on trust. The basis of this submission was that, whatever the position might 
have been in July 1977, the continued carrying on of the business had been wholly due to the 



defendants' own efforts; and that any benefit attributable to the trust as it existed in July 1977 had 
been displaced. Kearney J dealt with this submission as follows:  

"The fact that the trustee carried on a business and improved it by its own exertions 
did not, in my view have the effect of extinguishing the trust property as so to 
terminate the trust. The business, as a trading enterprise, continued to subsist as an 
identifiable item of property. The fact that the business may have been enhanced 
through the efforts of the trustee cannot affect the continued existence of the trust." 

1540. The defendants' next submission was that any account should be limited to former 
customers of TECO, and that the extent of sales to those customers could be readily ascertained 
from the accounts. Kearney J rejected that submission too. He said that this submission took:  

"too limited a view of the extent of the benefit represented by the existence of the 
business of Mallory Trading as a going concern. While its attributes included the 
connection with former TECO customers, it also had the inherent capacity as an 
established business to expand the range of its customers and products." 

1541. He concluded:  

"(25) It seems to me that the present case falls within the second example stated by 
Upjohn J [in Re Jarvis], namely that the Mallory companies are accountable as 
constructive trustees of the business. The contribution of skill and industry by all the 
defendants to the continued carrying on of the business can be adequately provided 
for by the making of proper allowances, as indicated by Upjohn J. I consider that, in 
determining the form of relief to be granted, not only is Upjohn J's first example 
inappropriate to the facts of the case, but also that justice can be done, in the 
circumstances of this case, by making the declaration of trust as to the business on 
the footing of all just allowances. 

(26) … The trust property remains identifiable in the hands of the trustee, and TECO 
is entitled to have the benefit of it, subject to the efforts of the defendants being duly 
remunerated. 

(27) Additionally, although there is no evidence at present, the defendants may be 
able to establish upon the taking of accounts of profits, that assets comprised in the 
business have been contributed by them from sources other than those generated 
by the business itself. If so, it may further be possible to show that consequently a 
proportionate interest in the business exists in favour of the defendants, or that they 
are entitled to a specific item of property, or to a charge upon the trust property as a 
whole." 

1542. I have a number of difficulties in accepting this reasoning as representing English law. First, 
the two possibilities to which Upjohn J referred in Re Jarvis were methods of moulding an account 
under which a fiduciary was personally liable. They were not concerned with a proprietary remedy. 
Second, if, as Foskett v. McKeown establishes, the proprietary remedy is not a discretionary one, 
how was Kearney J able to order the making of all just allowances? It seems to me to be clear that 
he approached the question as one in which he had a choice to enable "justice to be done". That is 
not the ascertainment of "hard-nosed property rights". If the business was trust property, it belonged 
to the claimant; and no question of just allowances arose. Third, in holding that the business 
represented the original business, he appears to have applied the exercise of tracing; but without 
identifying the specific asset whose value or substitute he was tracing. The law of tracing was not 
discussed at all. Fourth, by apparently casting on the fiduciary the burden of laying claim to a specific 
asset, he appears to have adopted an approach which differs from that of Lord Millett in Foskett v. 
McKeown. Fifth, it is difficult to reconcile the approach of Kearney J with the subsequent decision of 
the High Court of Australia in Warman v. Dyer (1994) 128 ALR 201.  

1543. Warman v. Dyer was another case of a fiduciary diverting a business in breach of fiduciary 
duty. In their joint judgment, Their Honours said:  



"The outcome in cases of this kind will depend upon a number of factors. They 
include the nature of the property, the relevant powers and obligations of the 
fiduciary and the relationship between the profit made and the powers and 
obligations of the fiduciary. Thus, according to the rule in Keech v. Sanford, a 
trustee of a tenancy who obtains for himself the renewal of a lease holds the new 
lease as a constructive trustee, even though the landlord is unwilling to grant it to 
the trust. … A similar approach will be adopted in a case in which a fiduciary 
acquires for himself a specific asset which falls within the scope and ambit of his 
fiduciary responsibilities, even if the asset is acquired by means of the skill and 
expertise of the fiduciary and would not otherwise have been available to the person 
to whom the fiduciary duty is owed. 

But a distinction should be drawn between cases in which a specific asset is 
acquired and cases in which a business is acquired and operated. Such a distinction 
was drawn by Upjohn J in In re Jarvis (decd) in the context of considering a defence 
of laches, acquiescence and delay. However, in our view, the distinction is also 
relevant in the context of the fiduciary's liability to account for profits." 

1544. Their Honours continued:  

"In the case of a business it may well be inappropriate and inequitable to compel the 
errant fiduciary to account for the whole of the profit of his conduct of the business 
or his exploitation of the principal's goodwill over an indefinite period of time. In such 
a case, it may be appropriate to allow the fiduciary a proportion of the profits, 
depending upon the particular circumstances. That may well be the case when it 
appears that a significant proportion of an increase in profits has been generated by 
the skill, efforts, property and resources of the fiduciary, the capital which he has 
introduced and the risks he has taken, so long as they are not risks to which the 
principal's property has been exposed. Then it may be said that the relevant 
proportion of the increased profits is not the product or consequence of the plaintiff's 
property but the product of the fiduciary's skill, efforts, property and resources. This 
is not to say that the liability of a fiduciary to account should be governed by the 
doctrine of unjust enrichment, though that doctrine may well have a useful part to 
play; it is simply to say that the stringent rule requiring a fiduciary to account for 
profits can be carried to extremes and that in cases outside the realm of specific 
assets, the liability of the fiduciary should not be transformed into a vehicle for the 
unjust enrichment of the plaintiff." 

1545. This careful analysis of discretionary factors seems to me to be quite inconsistent with the 
application of a non-discretionary proprietary remedy. It is also worth noting that the trial judge had 
held that the goodwill of the diverted business (a proprietary asset) was held on trust for the 
claimant; but the High Court discharged his order to that effect.  

1546. The same points also, in my judgment, dispose of Ultraframe's reliance on the decision of 
the House of Lords in Boardman v. Phipps [1967] 2 AC 46. That was a case in which a fiduciary (in 
fact an agent rather than a trustee) was held liable to account for profits, but where the court held 
that he was entitled to a liberal allowance for the skill and risk that he undertook personally in making 
the profit. Since the question of profit is irrelevant to a proprietary claim; and since the making of an 
allowance is a discretionary exercise, I cannot accept Ultraframe's submission that Boardman v. 
Phipps is an example of a proprietary remedy.  

1547. Accordingly, I accept the submission of the Burnden Defendants that a proprietary remedy is 
not available in the case of an alleged misappropriation of a business (as opposed to a proprietary 
claim to shares in a company or to a specific business asset, including an intangible but proprietary 
asset). I also accept their submission that a proprietary claim does not apply to profits.  

Remedies against the fiduciary himself  

Compensation 



1548. The basic rule, as stated by Lord Browne-Wilkinson in Target Holdings Ltd v. Redferns 
[1996] AC 421, 434 (omitting citation of authority) is:  

"that a trustee in breach of trust must restore or pay to the trust estate either the 
assets which have been lost to the estate by reason of the breach or compensation 
for such loss. Courts of Equity did not award damages but, acting in personam, 
ordered the defaulting trustee to restore the trust estate. If specific restitution of the 
trust property is not possible, then the liability of the trustee is to pay sufficient 
compensation to the trust estate to put it back to what it would have been had the 
breach not been committed:" 

1549. As the Latin makes clear, this is a personal remedy. Lord Millett made the same point in 
Foskett v. McKeown ("A beneficiary's claim against a trustee for breach of trust is a personal claim.") 
Plainly, however, there is an overlap with the proprietary remedy, in cases where specific restitution 
of the trust property is still possible; although double recovery would not be permitted.  

For what profits is a fiduciary liable to account? 

1550. Where a fiduciary makes an unauthorised profit he is liable to account for that profit. He is 
treated as having made the profit for the benefit of the trust; and hence the account may be 
surcharged with that profit. Part of the dispute in the present case is whether he is only liable to 
account for profits that he himself has made; or whether he is also liable to account for profits made 
by others. Mr Snowden submits that a fiduciary is only liable to account for profits that he himself has 
made; and is not liable to account for a profit made by a third party (except in those rare cases in 
which, as a result of piercing the corporate veil, a profit made by a company is treated as a profit 
made by its controller). Mr Hochhauser submits that a fiduciary (and a dishonest assistant) are each 
jointly and severally liable to account for all profits made as a result of a breach of trust; whether or 
not they have personally made those profits. Consideration of this dispute has required some close 
analysis of decided cases.  

1551. I return to Cook v. Deeks [1916] 1 AC 554. I have already set out the facts; but it will be 
recalled that Messrs Deeks and Hinds were the directors of the Toronto Construction Company. 
They negotiated a lucrative construction contract with the Canadian Pacific Railway. During the 
course of the negotiations, they decided to enter into the contract personally, on their own behalves. 
However, they incorporated a new company, the Dominion Construction Company to carry out the 
work. Precisely what happened next is obscure, but the report records that: "The contract was 
accordingly taken over by this company, by whom the work was carried out and the profits made." 
The Privy Council held that Messrs Deeks and Hinds were guilty of a breach of duty in the course 
they took to secure the contract, and must be regarded as holding it for the benefit of the Toronto 
Construction Company. The Board added:  

"Their Lordships have throughout referred to the claim as one against the 
defendants G. S. Deeks, G. M. Deeks, and T. R. Hinds. But it was not, and it could 
not be, disputed that the Dominion Construction Company acquired the rights of 
these defendants with full knowledge of all the facts, and the account must be 
directed in form as an account in favour of the Toronto Company against all the 
other defendants." 

1552. The reference to "all the other defendants" is a reference both to the directors and to the 
Dominion Construction Company. Thus the Dominion Construction Company was ordered to 
account for the profit that it had made. This passage does not, at least in terms, say that Messrs 
Deeks and Hinds were personally liable themselves to account for profits made by the Dominion 
Construction Company. Indeed the account was directed against the Dominion Construction 
Company. If Messrs Deeks and Hinds had been liable to account for their own profits as well as 
those made by the Dominion Construction Company, there would have been the possibility of double 
recovery, about which one would have expected something to have been said. Mr Hochhauser says 
that the finding that the Dominion Construction Company made the profit shows that the order made 
against the directors must have been made on the basis that they were jointly liable with the 
Dominion Construction Company for profits made by that company; otherwise there would have 
been no point in ordering an account against the directors personally. Whatever is the true 



explanation of the order made by the Board, I do not consider that I can take this case as clear 
authority for the proposition that a fiduciary is liable to account for a profit that he has not made.  

1553. The next case is the decision of the House of Lords in Regal (Hastings) Ltd v. Gulliver [1967] 
2 AC 134. The facts of the case are of critical importance. Regal were in negotiation for the purchase 
of two cinemas in Hastings. There were five directors on the board, including Mr Gulliver, the 
chairman. Regal incorporated a subsidiary, Hastings Amalgamated Cinemas Ltd, with a share 
capital of £5,000. There were six directors on its board, who included the five directors of Regal. 
Regal was only prepared to subscribe £2,000. Consequently, it was agreed that each of the directors 
of Amalgamated would themselves subscribe for 500 shares each, with the exception of Mr Gulliver. 
He said that he would find investors. He duly did so, and as a result 200 shares in Amalgamated 
were allotted to a Swiss company called Seguliva; 200 to a company called South Downs Land Co 
Ltd and 100 to a Miss Geering. Mr Gulliver himself held 85 out of 500 shares in Seguliva and 100 out 
of 1,000 shares in South Downs Land Co. He was a director of Seguliva and the managing director 
of South Downs Land Co, and signed the subscription cheques on their behalf.. Miss Geering was a 
friend of his. The shares in Amalgamated were subsequently sold at a profit; and the issue was 
whether the directors were liable to account to Regal for their profit. Lord Russell of Killowen stated 
the basic principle as follows (p. 144):  

"The rule of equity which insists on those, who by use of a fiduciary position make a 
profit, being liable to account for that profit, in no way depends on fraud, or absence 
of bona fides; or upon such questions or considerations as whether the profit would 
or should otherwise have gone to the plaintiff, or whether the profiteer was under a 
duty to obtain the source of the profit for the plaintiff, or whether he took a risk or 
acted as he did for the benefit of the plaintiff, or whether the plaintiff has in fact been 
damaged or benefited by his action. The liability arises from the mere fact of a profit 
having, in the stated circumstances, been made. The profiteer, however honest and 
well-intentioned, cannot escape the risk of being called upon to account." 

1554. No question of a proprietary remedy arose in that case, because the shares had been sold. 
Applying the principle thus stated, Lord Russell held that all the directors (except Mr Gulliver) were 
liable to account for the profits they had made. He then turned to consider the liability of Mr Gulliver. 
Mr Gulliver argued that he himself had made no profit; and therefore there was nothing for which he 
was liable to account. Lord Russell accepted this argument, distinguishing cases of partnership. He 
said that the profit did not belong to Mr Gulliver and that, accordingly, he was not liable to account for 
it. The next argument was that Mr Gulliver should be liable to account for the indirect profit made on 
his shareholding in Seguliva and South Downs Land Co respectively. But Lord Russell rejected that 
argument too, holding that there was no evidence that either company had distributed a profit (i.e. to 
Mr Gulliver). Lastly, Lord Russell rejected an argument that Mr Gulliver should account for profits 
made in respect of shares which did not belong to him beneficially. He concluded therefore that Mr 
Gulliver had made no profit for which he was accountable. Lord Macmillan agreed, saying that it had 
not been proved that Mr Gulliver had made any profit personally. Lords Wright and Porter agreed 
with Lord Russell about Mr Gulliver. Viscount Sankey also agreed, saying:  

"no part of the moneys went into Gulliver's pocket or into his account. In these 
circumstances, and bearing in mind that Gulliver's evidence was accepted, it is clear 
that he made no profits for which he is liable to account." 

1555. The upshot of this decision, therefore, is that a fiduciary was not liable to account for profits 
made by a company in which he had a minority shareholding.  

1556. I have already described the facts in Canadian Aero Services Ltd v. O'Malley. Mr O'Malley 
and Dr Zarzycki were senior officers of the claimant ("Canaero"). Having attempted, unsuccessfully, 
to procure a contract for Canaero to carry out a topographical survey and mapping of part of 
Guyana, they resigned from the company. Subsequently, they incorporated their own company, 
Terra Surveys Ltd ("Terra"). Terra was successful, shortly afterwards, in obtaining the contract for 
the topographical survey and mapping. Canaero brought a claim against Mr O'Malley, Dr Zarzycki 
and Terra. The claim failed before Grant J ((1969) CPR 1) and the Ontario Court of Appeal ((1971) 
23 DLR (3d) 632); but succeeded in the Supreme Court of Canada ((1973) 40 DLR (3d) 371). In 
order to understand the relief granted by the Supreme Court it is necessary to understand the nature 



of the claim that Canaero made. This appears most clearly from the judgment of Grant J at first 
instance. He described the claim as follows:  

"The plaintiff alleges, among other matters, that the defendants formulated a 
common plan for the purpose of converting the plaintiff's opportunity to obtain such a 
contract for their own personal benefit. It is claimed they had undertaken as 
directors or officers of the plaintiff to procure such contracts for it and had engaged 
in extensive work towards such end at considerable expense to the plaintiff and that 
such conversion was in conflict with the duties that such defendants owed to the 
plaintiff company because of their fiduciary relationship with it. The plaintiff's claim 
as to damages is confined only to those that flow from the loss of the contract in 
question." (p. 6) 

"The plaintiff alleges that the three personal defendants conspired with each other to 
use knowledge and information acquired by them in their capacities with Canaero in 
breach of their fiduciary duties by incorporating Terra for the purpose of acquiring for 
it the Guyana contract and precluding the plaintiff from acquiring the same, and that 
subsequent to the incorporation of Terra it joined in such conspiracy with the three 
personal defendants." (p. 28) 

1557. The claimant's claim was, therefore, a claim for its own loss; not a claim for an account of the 
defendants' gain. Grant J found that if Canaero had been awarded the contract (which he found was 
unlikely) it would have made a profit of $302,000-odd. Although he dismissed the action he said that 
if it had succeeded he would have awarded general damages of $125,000.  

1558. Accordingly the claim was a claim in conspiracy by unlawful means, the unlawful means 
being breaches of the personal defendants' fiduciary duties. The relief claimed was not equitable 
relief; but common law damages. The measure of damages was not the defendants' gain; but 
Canaero's loss. Terra's liability was alleged to be tortious liability as co-conspirator; not as knowing 
recipient of trust property. The claim failed because the judge decided that there was no breach of 
fiduciary duty on which to found the unlawful means conspiracy. The decision in the Ontario Court of 
Appeal turned on questions that are irrelevant to anything I have to decide.  

1559. In the Supreme Court Laskin J said that Terra had been joined "as the vehicle through which 
the individual defendants in fact obtained the benefit for which Canaero had been negotiating". After 
a close analysis of the legal principles the Supreme Court decided that Mr O'Malley and Dr Zarzycki 
were indeed in breach of fiduciary duty. Laskin J then turned to the question of relief. He said (p. 
391):  

"There remains the question of the appropriate relief against O'Malley and Zarzycki, 
and against Terra through which they acted in breach of fiduciary duty. In fixing the 
damages at $125,000, the trial Judge based himself on a claim for damages related 
only to the loss of the contract for the Guyana project, this being the extent of 
Canaero's claim as he understood it. No claim for a different amount or for relief on 
a different basis, as, for example, to hold Terra as constructive trustee for Canaero 
in respect of the execution of the Guyana contract, was made in this court…. 

Liability of O'Malley and Zarzycki for breach of fiduciary duty does not depend upon 
proof by Canaero that, but for their intervention, it would have obtained the Guyana 
contract; nor is it a condition of the recovery of damages that Canaero establish 
what its profit would have been or what it has lost by failing to realize the corporate 
opportunity in question. It is entitled to compel the faithless fiduciaries to answer for 
their default according to their gain. Whether the damages awarded here be viewed 
as an accounting of profits or, what amounts to the same thing, as based on unjust 
enrichment, I would not interfere with the quantum."  

1560. Judgment was therefore entered against Mr O'Malley, Dr Zarzycki and Terra for $125,000 
damages. Since the claim remained a claim for damages, it seems to me that the explanation of this 
case, and the relief granted, is that the breach of fiduciary duty by Mr O'Malley and Dr Zarzycki 
provided the unlawful means which founded the conspiracy. Again, in my judgment the case is not 



direct authority for the proposition that a fiduciary is liable to account for a profit made by somebody 
else. On the contrary, the principle described by Laskin J is that the fiduciaries are liable to account 
"according to their gain"; although there does not appear to have been any attempt to discover what 
profits any of the defendants had actually made.  

When is the fiduciary personally liable to account for profits made by a company? 

1561. Lewin on Trusts (17th ed para 20-46) states the law as follows:  

"But the trustee cannot avoid the rules concerning accountability for profits by 
arranging for the profit to be taken by his company (or a company in which he has a 
substantial interest) which is a mere cloak for the trustee or the alter ego of the 
trustee. In such a case the trustee will be personally accountable for the full amount 
of the profit, not merely a part proportionate to his interest in the company. The 
company will be personally accountable for the full amount of the profit obtained by 
it and will hold the profit on constructive trust for the beneficiaries." 

1562. In such a case, therefore, Lewin suggests that the fiduciary and the company are jointly and 
severally liable. The question when an individual is personally accountable for property received by a 
company as a result of his breach of fiduciary duty was considered by Morritt V-C in Trustor AB v. 
Smallbone (No. 2) [2001] 1 WLR 1177. Mr Smallbone was a director of Trustor. In breach of duty he 
caused payments to be made from the company's bank account into the bank account of another 
company called Introcom. Introcom applied part of the money it had received for the benefit of Mr 
Smallbone. The Court of Appeal had decided that Mr Smallbone was jointly and severally liable with 
Introcom for the money that had ended up in his hands. The question before the Vice Chancellor 
was whether Mr Smallbone was personally liable to account for the remainder of the money received 
by Introcom. The argument that he should be liable was ultimately based on knowing receipt. Trustor 
argued that Introcom's receipt should be treated as Mr Smallbone's receipt. Trustor submitted that 
the circumstances were such as to warrant the court "piercing the corporate veil" and recognising the 
receipt by Introcom as the receipt by Mr Smallbone. It argued that the authorities justified such a 
course in three, potentially overlapping, categories, namely (1) where the company was shown to be 
a façade or sham with no unconnected third party involved, (2) where the company was involved in 
some impropriety and (3) where it is necessary to do so in the interests of justice and no 
unconnected third party is involved. The Vice Chancellor accepted that in the first category the court 
could "pierce the corporate veil"; but rejected the remainder of the submission expressed in these 
broad terms. He held that the third proposition was inconsistent with the decision of the Court of 
Appeal in Adams v. Cape Industries plc [1990] 1 Ch. 433. He said of the second proposition:  

"22. The second proposition also appears to me to be too widely stated unless used 
in conjunction with the first. Companies are often involved in improprieties. Indeed 
there was some suggestion to that effect in Saloman v Saloman & Co. Ltd [1897] 
AC 22. But it would make undue inroads into the principle of Saloman v Saloman & 
Co. Ltd if an impropriety not linked to the use of the company structure to avoid or 
conceal liability for that impropriety was enough. 

23. In my judgment the court is entitled to "pierce the corporate veil" and recognise 
the receipt of the company as that of the individual(s) in control of it if the company 
was used as a device or façade to conceal the true facts thereby avoiding or 
concealing any liability of those individual(s)." 

1563. The Vice Chancellor went on to hold that Introcom was indeed a device or façade in that it 
was used as the vehicle for the receipt of the money of Trustor. Its use was improper as it was the 
means by which Mr Smallbone committed unauthorised and inexcusable breaches of his duty as a 
director of Trustor. It was, therefore, an appropriate case for piercing the corporate veil. 
Consequently, he held that Mr Smallbone was jointly and severally liable to account for the balance 
of the monies received by Introcom. In Gencor ACP Ltd v. Dalby [2000] 2 BCLC 734, 744 Rimer J 
was also prepared to pierce the corporate veil and treat a receipt by a company wholly owned and 
controlled by a fiduciary as a receipt by the fiduciary himself.  



1564. This approach coincides with the way in which Lewin describes the trustee as liable to 
account for a profit made by a company which is a mere cloak or alter ego for him; but not with the 
parenthetical statement that he is liable to account for a profit made by a company in which "he has 
a substantial interest".  

1565. However, in CMS Dolphin Ltd v. Simonet [2001] 2 BCLC 704 Lawrence Collins J adopted a 
broader approach. Since Mr Snowden subjected this decision to sustained criticism; and urged me 
not to follow it, I must quote it extensively. Although I have already described the facts, I should, I 
think, repeat them. Mr Ball and Mr Simonet formed an advertising agency called CMS Dolphin. Mr 
Simonet was the managing director. Following a period of tension between Mr Ball and Mr Simonet, 
Mr Simonet resigned and set up a rival agency called Millennium. All the staff of CMS Dolphin left 
and joined Millennium; and its principal clients changed their allegiance too. Millennium was a 
partnership. After a short period of trading, the partners incorporated the business in a company 
called Blue. Blue took over the business that had been carried on by Millennium. Blue subsequently 
became insolvent. CMS Dolphin claimed that Mr Simonet was in breach of his fiduciary duties as a 
director in diverting business opportunities from CMS Dolphin to Millennium; and then transferring 
the business to Blue. Lawrence Collins J held that that claim had been established. The question 
then arose whether Mr Simonet was personally liable to account for profits made by Blue and, if so, 
to what extent. The judge first held that where the director puts the contract into a partnership, he is 
fully accountable even if his partners are entitled to part of the profit and are ignorant of his breach of 
fiduciary duty. This proposition is based on the decision of the House of Lords in Imperial Mercantile 
Credit Association v Coleman (1873) LR 6 HL 189; and Mr Snowden does not quarrel with it. The 
judge continued:  

"Where the business is put into a company which is established by the directors who 
have wrongfully taken advantage of the corporate opportunity, it was held in Cook v 
Deeks [1916] 1 AC 554, (PC) that both the directors and the company are liable to 
account for profits." 

1566. He then quoted the passage from the opinion of the Privy Council that I have already quoted. 
However, it seems to me that the quoted passage (and Lawrence Collin J's summary of the 
decision) is equally compatible with the proposition that the directors and the company are liable to 
account for their own profits; not each other's. Lawrence Collins J then referred to the Canaero case. 
He said that in that case:  

"it was clearly no impediment to the liability of the directors to account for profits that 
the contract was obtained by a company which they had formed to exploit the 
opportunity." 

1567. However, as I have said, it seems to me that the relief granted in that case was not an 
account; but damages for conspiracy. If the relief granted in Canaero was equitable relief, it can, as it 
seems to me, only have been equitable compensation for Canaero's loss.  

1568. Lawrence Collins J continued:  

"102 Neither Cook v Deeks nor Canadian Aero Service Ltd v O'Malley was treated 
as a case of piercing or lifting the corporate veil. The directors and their company 
were each liable to account. Some cases have held the director liable to account on 
the basis that he was to be identified with the company on a piercing or lifting the 
corporate veil rationale. In Gencor ACP Ltd v Dalby [2000] 2 BCLC 734, Rimer J 
held a director liable for the dishonest diversion of business opportunities which had 
been channelled into an offshore company which was wholly owned and controlled 
by him, and which was no more than a shell. It was simply a creature company and 
was to be identified in equity with the director. So also an Australian court treated a 
company into which contracts had been channelled as the alter ego of the director 
(see Green v Bestobell Industries Pty Ltd (No 2) [1984] WAR 32 at 40)." 

1569. He concluded:  



"But I do not think that it is necessary to resort to piercing or lifting the corporate veil, 
since Cook v Deeks shows clearly (as does Canadian Aero Service Ltd v O'Malley) 
that the directors are equally liable with the corporate vehicle formed by them to take 
unlawful advantage of the business opportunities. The reason is that they have 
jointly participated in the breach of trust. 

104 Nor in my judgment does it make a difference whether the business is taken up 
by the corporate vehicle directly, or is first taken up by the directors and then 
transferred to a company. Imperial Mercantile Credit Association v Coleman and 
Cook v Deeks show that a director who places the benefit of the business 
opportunities in a partnership or a company will be liable for the whole profit, and 
also make it clear that a director who is the active agent in a breach of fiduciary duty 
cannot evade responsibility by transferring the benefit to others. I do not consider 
that the liability of the directors in Cook v Deeks would have been in any way 
different if they had procured their new company to enter into the contract directly, 
rather than (as they did) enter into it themselves and then transfer the benefit of the 
contract to a new company. Alternatively (although it is in my view rather artificial to 
so treat it) the company may be liable to account for profits on the basis of knowing 
receipt of trust property (including profit deriving from a breach of trust: see Lewin on 
Trusts (17th edn, 2000) para 42-24), and the director/shareholders who set it up will 
be liable as principal wrongdoers. Whatever the analysis they will be constructive 
trustees of the profits and liable to account. 

105 Consequently I do not consider that Mr Simonet can derive any assistance from 
one aspect of Regal (Hastings) Ltd v Gulliver on which Mr Croxford relied. As I have 
indicated, in Regal (Hastings) Ltd v Gulliver the chairman, Mr Gulliver, who had 
instigated the whole scheme, was held not to be liable. In particular it was held that 
he had not profited from the scheme notwithstanding that he held minority interests 
in two companies which had subscribed for shares in Amalgamated. There was no 
finding at trial that the shares in Amalgamated belonged to him, and there was no 
evidence that he had made a profit from his shares in the two companies. This is not 
authority for the proposition that where a director puts the profit into a company in 
which he has an interest he is not accountable for profits. First, one of the striking 
features of Regal (Hastings) Ltd v Gulliver is that the directors were held to have 
acted in good faith. Second, Mr Gulliver did not establish the companies to take the 
benefit of the shares in Amalgamated. Third, there was no evidence that the 
companies in which Mr Gulliver had an interest knew of the matters which made the 
actions of the directors a breach of fiduciary duty. Fourth, Mr Gulliver had only a 
minority interest, and there was an express finding that he had made no profit from 
the companies." 

1570. Lawrence Collins J expressed his final conclusion as follows:  

"[131] Mr Simonet put the benefit of the contracts or business opportunities in the 
partnership Millennium, and then he and Mr Patterson transferred the business 
without any consideration (other than perhaps the issue of shares) to Blue. Mr 
Simonet cannot escape the consequences of his own breach of fiduciary duty by 
transferring the fruits of that breach to a company. He remains the person principally 
liable. In this case Millennium was a partnership and the facts are directly 
comparable to the position in Imperial Mercantile Credit Association v Coleman, and 
the transfer of the benefit of the contracts and the business opportunities to a 
company owned and controlled by Mr Simonet and Mr Patterson is precisely what 
happened in Cook v Deeks and cannot relieve them of liability. Mr Simonet is 
responsible for breach of fiduciary duty, and is accountable for profits emanating 
from the property which he put into the partnership and then transferred to Blue. I 
would have come to the same conclusion if he had diverted the contracts and 
business opportunities directly to Blue." 

1571. The last sentence is clearly obiter.  



1572. In Quarter Master UK Ltd v. Pyke [2005] 1 BCLC 245 Mr Paul Morgan QC, sitting as a judge 
of the Chancery Division, followed Simonet. However, it was common ground in the case before him 
that the defaulting fiduciaries were liable to account for profits made by their company; and the point 
was not argued.  

1573. As Mr Snowden pointed out, Lawrence Collins J made it clear that he was not piercing the 
corporate veil. As Trustor makes clear that can only be done in limited circumstances. What 
Lawrence Collins J held was that the cases showed that directors are "equally liable with the 
corporate vehicle formed by them" because they have "jointly participated" in a breach of trust.  

1574. On analysis, it seems to me that the two cases to which Lawrence Collins J referred do not 
establish that proposition. Cook v. Deeks, as I have said was a case in which the directors and the 
company were each ordered to account for profits. But there is no indication that the order for the 
account went further than ordering each of them to account for his (or its) own profits. The Canaero 
case is not a case of an account at all; but of an award of damages against joint tortfeasors for 
conspiracy by unlawful means; or, perhaps, an award of equitable compensation for the beneficiary's 
loss. The proposition as formulated by Lawrence Collins J is also open to the objection that "joint 
participation" in a breach of trust is not a cause of action in English law. Secondary liability for 
breach of trust is founded either on knowing receipt of trust property or on dishonest assistance in a 
breach of trust. The concept of "joint participation" has echoes of the Australian concept of "knowing 
participation" which Lewin says (and I agree) is not part of English law.  

1575. As I have said, in Regal (Hastings) Ltd v. Gulliver, Mr Gulliver was held not to be 
accountable for profits made by companies in which he had shareholdings. Lawrence Collins J said 
of that case that it was not authority "for the proposition that where a director puts the profit into a 
company in which he has an interest he is not accountable for profits". This way of putting the point, 
in my respectful opinion, blurs the distinction between a case in which the director himself receives 
the trust property which he later "puts" into a company, and a case in which he never receives it at 
all. In the former case he would himself be personally liable to account on the basis of knowing 
receipt and his subsequent disposal of the trust property would be nothing to the point. That was in 
fact the case that Lawrence Collins J was considering because the business was diverted first to 
Millennium (the partnership) and only afterwards from Millennium to Blue (the company). It is the 
latter case which it the more difficult. I find it difficult to see how Regal (Hastings) Ltd v Gulliver can 
be other than authority for the proposition that a fiduciary is not liable to account for a profit that he 
has not made. Turning to Lawrence Collins J's reasons for distinguishing Regal (Hastings) Ltd v 
Gulliver:  

i) Acting in good faith. The directors in Regal (Hastings) Ltd v Gulliver were potentially 
primarily liable as fiduciaries (rather than secondarily liable as knowing recipients or 
dishonest assistants) so their good faith cannot have had any bearing on the appropriate 
remedy. The "no profit rule" applies to a fiduciary acting in good faith; 

ii) Company not established to take the benefit. The fact that Mr Gulliver did not establish the 
companies to take the shares is undoubtedly true, but it did not form part of the reasoning of 
the House of Lords; 

iii) No evidence that the companies knew of the breach of duty. Mr Gulliver was a director of 
one of the companies which subscribed for the shares; and the managing director of the 
other. In those circumstances, one might have thought that his knowledge (although not his 
actions) might readily have been attributed to the two companies. I do not therefore agree 
that there was no evidence that the companies (of which he was a director) had no 
knowledge of the facts. But the House of Lords did not discuss this question at all, 
presumably because it was legally irrelevant; 

iv) Minority interest. It is true also that Mr Gulliver had only a minority interest in the two 
companies, but this fact, too, played no part in the reasoning of the House of Lords. The 
finding that he made no profit was a finding that he personally made no profit; and that is 
why he escaped liability. 



1576. I regret, therefore, that I do not find these reasons provide a sufficient basis for distinguishing 
Regal (Hastings) v. Gulliver; and I do not consider that Cook v. Deeks supports the proposition that 
Lawrence Collins J derived from it. It seems to me, therefore, that the mere fact that a fiduciary has a 
substantial interest in a company which knowingly receives trust property does not, in my judgment, 
make the fiduciary personally accountable for the receipt. However, the company will itself be liable 
to any remedies available against a knowing recipient. The case is otherwise where the company is 
a mere cloak or alter ego of the fiduciary, in which case it may be appropriate to pierce the corporate 
veil and treat the company's receipt as the fiduciary's receipt. Different considerations may also 
apply where the fiduciary receives the profit and then diverts it to a company.  

Remedies against the knowing recipient  

1577. In addition to the proprietary remedy (if it is still available) the claimant has a personal 
remedy for an account against the knowing recipient. Obviously, the personal remedy depends on 
establishing knowing receipt, but it does not depend on retention. Indeed it is needed precisely 
where the recipient has not retained the property. In addition, the personal remedy requires the 
knowing recipient to account for any benefit he has received or acquired as a result of the knowing 
receipt. However, a knowing recipient is not, in my judgment, liable to account for a benefit received 
by someone else.  

1578. In Trustor AB v. Smallbone (unreported 9 May 2000) Scott V-C discussed the restitutionary 
remedies available against a knowing recipient. The case concerned the misappropriation of monies 
belonging to Trustor, which had been paid to a company called Introcom. He said:  

"63. It must be borne in mind, however, that Trustor's restititutionary remedies are 
restitutionary. There can be no double recovery. The form of order made should be 
such as to ensure that there is no double recovery. I do not think there is any 
particular difficulty in devising an order which would prevent any double recovery. 
Let me try and illustrate what I have in mind. 

64. Introcom receives £20 million, say, from Trustor. It holds that £20 million as 
constructive trustee and is accountable to Trustor for it. Introcom pays £10 million of 
the £20 million to A, £5 million to B and £5 million to C. Each of A, B and C has 
notice that it is Trustor's money, is a constructive trustee of the sum he has 
received, and is accountable to Trustor accordingly. In these circumstances Trustor 
is, in my view, entitled: 
(a) to an order against Introcom and A for the repayment of £10 million; 

(b) to an order against Introcom and B for the repayment of £5 million; and 

(c) to an order against Introcom and C for the repayment of £5 million." 

Fashioning the account  

1579. The ordering of an account is an equitable remedy. It is not discretionary in the true sense. It 
is granted or withheld on the basis of equitable principles. But one of those principles is that of 
proportionality. In Satnam Investments Ltd v. Dunlop Heywood [1999] 3 All ER 652 property agents 
had acquired confidential information about a potential development site in the course of acting for a 
client. In breach of duty they disclosed that information to a rival (Morbaine). The question arose 
whether Morbaine (which had since purchased the site) could be made liable to account for profits. 
Nourse LJ said:  

"What the judge found was that some at least of the information was confidential at 
the time that it was disclosed, in that its disclosure to a rival developer would or 
might be detrimental to Satnam. However, even assuming that but for the disclosure 
Morbaine would not have acquired the Brewery Street site, it does not follow that it 
would be a proportionate response to hold it liable for an account of profits. All the 
circumstances must be considered. The information, though confidential, was not of 
the same degree of confidentiality as the information in the Spycatcher case and in 



Schering Chemicals Ltd v Falkman Ltd. All of it was either already available to 
Morbaine or would have been available to it on reasonable inquiry once, as was 
inevitable, the news of Satnam's receivership became known. There being no other 
basis of recovery available, it would in our view be inequitable and contrary to 
commercial good sense to allow Satnam to recover simply on the basis that there 
was a degree of confidentiality in the information at the time that it was disclosed to 
Morbaine." 

1580. It seems to me, therefore, that one of the grounds on which an account may be withheld is 
that the taking of an account would be a disproportionate response to the gain that appears to have 
been made, or to the nature of that which has been misused.  

1581. If an account is ordered, the question then arises whether the account should be limited in 
some way, and if so, how. I have already mentioned the rival approaches encapsulated by Upjohn J 
in Re Jarvis [1958] 1 WLR 815. After considering that case, Mason J said in Hospital Products Ltd v. 
United States Surgical Corp (1984) 156 CLR 41, 110 that:  

"In each case the form of inquiry to be directed is that which will reflect as accurately 
as possible the true measure of the profit or benefit obtained by the fiduciary in 
breach of duty." 

1582. In Warman v. Dwyer (1994) 128 ALR 201 the High Court of Australia considered the form of 
the account to be ordered in a case of a fiduciary who had diverted to himself an agency contract for 
the distribution of gearboxes. I have already quoted much of the relevant passage in discussing the 
scope of the proprietary remedy, but it bears repetition in this context:  

"In the case of a business it may well be inappropriate and inequitable to compel the 
errant fiduciary to account for the whole of the profit of his conduct of the business 
or his exploitation of the principal's goodwill over an indefinite period of time. In such 
a case, it may be appropriate to allow the fiduciary a proportion of the profits, 
depending upon the particular circumstances. That may well be the case when it 
appears that a significant proportion of an increase in profits has been generated by 
the skill, efforts, property and resources of the fiduciary, the capital which he has 
introduced and the risks he has taken, so long as they are not risks to which the 
principal's property has been exposed. Then it may be said that the relevant 
proportion of the increased profits is not the product or consequence of the plaintiff's 
property but the product of the fiduciary's skill, efforts, property and resources. This 
is not to say that the liability of a fiduciary to account should be governed by the 
doctrine of unjust enrichment, though that doctrine may well have a useful part to 
play; it is simply to say that the stringent rule requiring a fiduciary to account for 
profits can be carried to extremes and that in cases outside the realm of specific 
assets, the liability of the fiduciary should not be transformed into a vehicle for the 
unjust enrichment of the plaintiff. 

It is for the defendant to establish that it is inequitable to order an account of the 
entire profits. If the defendant does not establish that that would be so, then the 
defendant must bear the consequences of mingling the profits attributable to the 
defendant's breach of fiduciary duty and the profits attributable to those earned by 
the defendant's efforts and investment, in the same way that a trustee of a mixed 
fund bears the onus of distinguishing what is his own. 

Whether it is appropriate to allow an errant fiduciary a proportion of profits or to 
make an allowance in respect of skill, expertise and other expenses is a matter of 
judgment which will depend on the facts of the given case. However, as a general 
rule, in conformity with the principle that a fiduciary must not profit from a breach of 
fiduciary duty, a court will not apportion profits in the absence of an antecedent 
arrangement for profit-sharing but will make allowance for skill, expertise and other 
expenses." 



1583. The court went on to say that it was of the first importance "to ascertain precisely what it was 
that was acquired in consequence of the fiduciary's breach of duty." Having considered the facts, 
and in particular the likelihood that the agency contract would have been terminated anyway, the 
court ordered an account of profits for a period of two years; less an appropriate allowance for 
expenses, skill, expertise, effort and resources contributed by the defendants.  

1584. In CMS Dolphin v. Simonet [2001] 2 BCLC 704, 732 Lawrence Collins J said this about the 
scope of the account:  

"The fiduciary is liable for the whole of the profit. There are no firm rules for 
determining which is the relevant profit: see Hospital Products Ltd v United States 
Surgical Corp (1984) 156 CLR 41 at 110 per Mason J. Where, as here, the business 
(to use a neutral term, not distinguishing between Mr Simonet and Blue) is not 
restricted exclusively to the performance of contracts which were obtained from 
CMSD, the fiduciary should be accountable for the profits properly attributable to the 
breach of fiduciary duty, taking into account the expenses connected with those 
profits and a reasonable allowance for overheads (but not necessarily salary for the 
wrongdoer), together with a sum to take account of other benefits derived from 
those contracts. For example, other contracts might not have been won, or profits 
made on them, without (for example) the opportunity or cash-flow benefit which 
flowed from contracts unlawfully obtained. There must, however, be some 
reasonable connection between the breach of duty and the profits for which the 
fiduciary is accountable." 

1585. However, having considered the facts, he appears to me to have limited the account of 
profits to profits derived from those clients who were actually enticed away from CMS Dolphin: see 
para [140] of the judgment.  

1586. In Lindsley v. Woodfull [2004] 2 BCLC 201 the account was limited to profits earned down to 
the date on which a partner's retirement took effect, together with a payment of the capital value of 
the business advantage as a going concern as at that date.  

1587. Ultraframe say that the business carried on by BCP and subsequently TBG is the same 
business as that carried on by Northstar and Seaquest. Accordingly, they submit BCP and TBG are 
accountable for all the profits of that business, whether or not assets belonging (or formerly 
belonging) to Northstar and Seaquest are still employed in it. They rely on the principle that to the 
extent that there has been intermingling of trust assets with assets introduced by and belonging to 
the trustee, the onus is on the trustee to show what he has introduced and what assets presently 
held by the trustee are derived solely from his own assets The Burnden Defendants say that this is 
not the correct approach. They say that it is necessary for Ultraframe to establish precisely what 
property belonging to Northstar or Seaquest has been misappropriated. An account of profits will 
only be given in relation to profits earned by such misappropriation.  

1588. I do not consider that either submission is completely correct. Both are possible ways of 
fashioning the account, but neither is the only way. The governing principles are, in my judgment, 
these:  

i) The fundamental rule is that a fiduciary must not make an unauthorised profit out of his 
fiduciary position; 

ii) The fashioning of an account should not be allowed to operate as the unjust enrichment of 
the claimant; 

iii) The profits for which an account is ordered must bear a reasonable relationship to the 
breach of duty proved; 

iv) It is important to establish exactly what has been acquired; 



v) Subject to that, the fashioning of the account depends on the facts. In some cases it will 
be appropriate to order an account limited in time; or limited to profits derived from particular 
assets or particular customers; or to order an account of all the profits of a business subject 
to all just allowances for the fiduciary's skill, labour and assumption of business risk. In some 
cases it may be appropriate to order the making of a payment representing the capital value 
of the advantage in question, either in place of or in addition to an account of profits. 

Remedies against a dishonest assistant  

1589. The Burnden Defendants submit that since a claim against a dishonest assistant is fault-
based rather than receipt based, the only available remedy is a compensatory one. A compensatory 
remedy is limited to compensating the beneficiary for the loss he has suffered. It does not extend to 
stripping the dishonest assistant of any profit he has made. The only limited exception to this 
principle is in the case of a dishonest assistant who takes a bribe. The Burnden Defendants accept 
that in such a case both the giver of the bribe and the recipient of the bribe can be made to disgorge 
any profit they have made: Fyffes Group Ltd v. Templeman [2000] 2 Lloyds Rep. 643. But this, they 
say, is based on public policy considerations which are particularly applicable to the corrosive nature 
of bribery.  

1590. This is not the way in which Lewin states the law. In para. 20-50 the editors say:  

"If the third party dishonestly assists or induces a breach of duty by receiving 
information and making the profit, then the third party will, subject to one 
qualification, be accountable for the profit on the ground of dishonest assistance. 
The qualification is that a possible requirement of liability for dishonest assistance is 
that the breach must relate to the misapplication of trust property....... In cases of 
dishonest assistance the accountability of the third parties will not be confined to the 
profit which he has made. The third parties making the profit will be jointly and 
severally liable for the whole and so the profit made by an absent trustee can be 
recovered from a third party against whom the action is brought." 

1591. It is fair to say that, with the exception of the Fyffes Group case, all the authorities cited are 
Canadian or Australian, but Lewin does not suggest that the law in this respect is different in those 
jurisdictions. Peter Smith J seems to have taken a similar view in Crown Dilmun v. Sutton [2004] 1 
BCLC 468, 513, although it is not entirely clear whether he was considering liability for knowing 
receipt, dishonest assistance or both. Peter Smith J's remarks were also, in my judgment, confined 
to the profit which the dishonest assistant had himself made (or would make); they did not extend to 
the profits made by others.  

1592. In Consul Development Pty Ltd v. DPC Estates Pty Ltd (1975) 132 CLR 373, 397 Gibbs J 
said:  

"If the maintenance of a very high standard of conduct on the part of fiduciaries is 
the purpose of the rule it would seem equally necessary to deter other persons from 
knowingly assisting those in a fiduciary position to violate their duties. If, on the other 
hand, the rule is to be explained simply because it would be contrary to equitable 
principles to allow a person to retain a benefit that he had gained from a breach of 
his fiduciary duty, it would appear equally inequitable that one who knowingly took 
part in the breach should retain a benefit that resulted therefrom. I therefore 
conclude, on principle, that a person who knowingly participates in a breach of 
fiduciary duty is liable to account to the person to whom the duty was owed for any 
benefit he has received as a result of such participation." 

1593. As Toulson J pointed out in Fyffes Group this statement of principle was approved by the 
High Court of Australia in Warman International Ltd. v. Dwyer (1995) 182 C.L.R. 544. He then set out 
the rival arguments as follows:  

"According to Seatrade's argument, in relation to the remedy of an account of profits 
there is a critical difference between the positions of the person bribed and the 
briber. The fiduciary owes a personal obligation to his principal not to make a secret 



profit from his position and for that reason must account for any such profit to the 
principal. By contrast, the dishonest intruder owes no such personal obligation to the 
principal. If he causes the principal loss he should recompense him, but if he makes 
a profit for himself beyond the loss suffered by the principal he is entitled to retain it. 
He can only be required to account to the principal if he receives the principal's 
property. 
The contrary argument is that, although the dishonest intruder owes no personal 
obligation of loyalty to the injured party, it is unconscionable for him dishonestly to 
suborn the loyalty of the agent and equally unconscionable for him to keep benefits 
which he has obtained by dishonestly abusing to his own advantage the position of 
the agent whose duty was to his principal." 

1594. Having considered a number of authorities Toulson J held that the second of these two 
arguments was correct. He held that a dishonest assistant was liable to account for profits he 
derived from his dishonest assistance. On the facts, however, he declined to order an account of 
profits against the dishonest assistant, because the profit that the dishonest assistant had made was 
no more than the "ordinary profit" that was inherent in the transaction into which it entered with the 
principal. There is nothing to suggest that Toulson J's adoption of the broad principle formulated by 
Gibbs J was confined to cases of bribery, although it is fair to say that he did stress its corrosive 
nature. In my judgment the principle is not so confined; and a dishonest assistant is liable to account 
for any profit that he makes from his dishonest assistance or from the underlying breach of trust. Mr 
Snowden says that Gibbs J's formulation is based on the Australian concept of "knowing 
participation" in a breach of trust; and that His Honour failed to make the distinction between 
knowing receipt on the one hand and dishonest assistance on the other. This may well be so; but 
does it make any difference? Toulson J evidently thought not. Suppose that a burglary takes place, 
with the assistance of a corrupt security guard. The gang of burglars pay the security guard a bribe; 
and also pay a driver to drive the getaway vehicle. The driver is paid out of the burglars' own money, 
and in advance of the burglary; so that there is no question of its being any part of the proceeds of 
the burglary itself. The proceeds of the burglary are later recovered in full. Mr Snowden would accept 
that the security guard can be made to disgorge his bribe. Why should the getaway driver not be 
personally compelled to disgorge his fee? I can see no just reason why not. I reject Mr Snowden's 
submission that, save in the case of bribery, a compensatory remedy is the only available remedy 
against a dishonest assistant.  

1595. Ultraframe, however, go further. They say, in reliance on the extract from Lewin quoted 
above, that it does not matter whether the defaulting fiduciary or the dishonest assistant has made 
the profits, because a dishonest assistant in the scheme is liable for the whole profit of the scheme 
which has been assisted. The cases I have referred to thus far do not suggest that the dishonest 
assistant (not himself owing fiduciary duties) is liable to account for profits beyond the profit that he 
himself has made. The only authority cited in Lewin in support of this proposition is Canada Safeway 
Ltd v. Thompson [1951] 3 DLR 295 and [1952] 2 DLR 591, both decisions of Manson J in the British 
Columbia Supreme Court. The case concerned the purchase of shares. Mr Raley was a director of 
the claimant. He bought shares in another company which was a major customer of the claimant; 
concealing that fact from the claimant, which would have been interested in acquiring the shares 
itself. Mr Raley was not a defendant to the action. The defendants had joined in the share purchase, 
each acquiring shares on his own behalf. Manson J found that the defendants knew that the 
acquisition of the shares would be a breach of duty by Mr Raley; and that they fraudulently conspired 
with him to conceal the acquisition from the claimant. He held that the defendants became trustees 
de son tort or constructive trustees. He then said ([1951] 3 DLR 323):  

"The defendants must account to the plaintiff not only for the profits which they 
made .. but additionally for the profits made by their co-conspirator Raley. The 
liability is, as among them, not joint but joint and several." 

1596. In a subsequent judgment to settle the form of the order he said ([1952] 2 DLR 592):  

"Counsel for the defendants contend that the liability of constructive trustees is 
several and not joint and several. I do not so read the authorities. The defendants 
must be held liable for the profits made by Raley [and others]." 



1597. Canada Safeway is persuasive authority for Ultraframe's submission. However:  

i) None of the authorities cited by Manson J in his first judgment deal with the question of 
joint and several liability. Indeed in his first judgment he cites no authority in support of his 
conclusion; 

ii) Manson J did not, in his second judgment, identify the authorities on which he relied; 

iii) The conclusion that the defendants became constructive trustees as a result of their 
acquisition of the shares does not distinguish between the two classes of constructive 
trustee that Lord Millett has taught us to recognise; 

iv) Canadian law is readier to impose a remedial constructive trust, which does not form part 
of English law; 

v) Lewin (para 39-52) points out that an express trustee is not liable for the acts or defaults 
of his co-trustees; and that this principle is given statutory force by section 30 (2) of the 
Trustee Act 1925; so that a blanket statement that the liability of co-trustees is joint and 
several is itself suspect; 

vi) As Elliott and Mitchell point out in their article "Remedies for Dishonest Assistance" 
(2004) 67 (1) MLR 16-47, to which Mr Hochhauser referred me: 

"Holding the dishonest assistant liable to account for profits made by a wrongdoing 
fiduciary may certainly serve as a powerful disincentive to deter third parties from 
meddling in the fiduciary relationship, but it is open to question whether it is needed 
in addition to the compensatory liabilities which dishonest assistants also owe. If not, 
then it begins to look like a punitive measure." 

1598. I was also referred to the decision of HH Judge Seymour QC in Comax Secure Business 
Services Ltd v. Wilson (unreported 21 June 2001). In that case the judge held that Mr Wilson (who 
appeared in person) was liable to account for profits received by a company called Nemesis Ltd, 
which he controlled. It appears that the judge found that Mr Wilson was liable as a dishonest 
assistant (although the finding is not quite expressed in those terms). He said:  

"Mr Wilson submitted that neither he nor Mr Coker had personally received any part 
of the profit in relation to transactions 17 and 18. He submitted that therefore they 
should not be held liable to account for those profits. He made the same submission 
in relation to the profit made on transactions 19 and 20. So far as transactions 17 
and 18 are concerned, the submission misses the point. As a result of the breach by 
Mr Coker of his fiduciary duty owed to Comax, in which breach Mr Wilson knowingly 
assisted, they were in a position to receive the proceeds of the sales to Lombard in 
respect of transactions 17 and 18. They chose so to arrange their affairs, that they 
did not receive those proceeds themselves, but those proceeds were received first 
by Copease UK Ltd and then, as to the vast majority, by Nemesis. They cannot by 
so arranging their affairs avoid the liability which otherwise rests upon them." 

1599. The judge did not refer to any authority on the question of remedy; but his decision seems to 
have been based on the finding that the dishonest assistant (Mr Wilson) was himself in a position to 
receive the profit personally, which he chose not to receive, but diverted elsewhere. This seems to 
me to blur the distinction between liability based on knowing receipt (receipt-based) and liability 
based on dishonest assistance (fault-based). I do not consider that this authority significantly 
advances Ultraframe's case.  

1600. I can see that it makes sense for a dishonest assistant to be jointly and severally liable for 
any loss which the beneficiary suffers as a result of a breach of trust. I can see also that it makes 
sense for a dishonest assistant to be liable to disgorge any profit which he himself has made as a 
result of assisting in the breach. However, I cannot take the next step to the conclusion that a 
dishonest assistant is also liable to pay to the beneficiary an amount equal to a profit which he did 



not make and which has produced no corresponding loss to the beneficiary. As James LJ pointed 
out in Vyse v. Foster (1872) LR 8 Ch App 309:  

"This Court is not a Court of penal jurisdiction. It compels restitution of property 
unconscientiously withheld; it gives full compensation for any loss or damage 
through failure of some equitable duty; but it has no power of punishing any one. In 
fact, it is not by way of punishment that the Court ever charges a trustee with more 
than he actually received, or ought to have received, and the appropriate interest 
thereon. It is simply on the ground that the Court finds that he actually made more, 
constituting moneys in his hands "had and received to the use" of the cestui que 
trust." 

1601. I was not referred to any authority binding me so to hold; and I decline to do so.  

WAS MR FIELDING A SHADOW OR DE FACTO DIRECTOR OF NO RTHSTAR OR SEAQUEST 
AND, IF SO, WHEN?  

The pleaded case  

1602. Mr Fielding was appointed a director of Seaquest on 29 October 1999. He was never 
appointed a director of Northstar, which went into receivership on 21 June 1999. Ultraframe say that 
Mr Fielding was a shadow or de facto director of both companies from about October 1998. 
Scattered about various parts of the Re-Re-Amended Particulars of Claim, Ultraframe give the 
following principal particulars of this allegation (which I have attempted to put in chronological order):  

i) Mr Fielding would attend meetings of the board of Northstar and Seaquest held at Burnden 
Works; 

ii) In October 1998 Mr Fielding told Mr Naden and Mr Birkett that he wanted to move 
Seaquest to Burnden Works, split up Northstar roof fabrication from components and 
distribute components from Burnden Works; 

iii) Mr Fielding's accountant, Mr Hindley, was responsible for monitoring the financial affairs 
of Northstar and Seaquest and controlling the day to day cash flow and liaising on behalf of 
Northstar and Seaquest with the tax authorities; 

iv) On about 1 November 1998 Mr Naden notified Companies House that the registered 
office of Seaquest was being transferred to Burnden Works and that Mr Fielding should be 
contacted at that address if there were any query;  

v) In November 1998 Mr Fielding directed Mr Sheffield to co-ordinate the separation of the 
accounts functions of Northstar and Seaquest and separate the roof fabrication from 
component distribution; 

vi) Mr Fielding directed Mr Birkett and Mr Naden to grant the Seaquest and Northstar 
debentures, and they did so on 6 and 17 November 1998 respectively; 

vii) Mr Fielding arranged for Seaquest to have a bank account and a VAT registration. When 
the bank account was finally set up on 6 November 1998, Mr Fielding was the sole 
signatory; 

viii) In about November 1998 Mr Fielding, Mr Naden and Mr Birkett began transferring the 
operations of Northstar and Seaquest to Burnden Works; 

ix) Mr Fielding charged Northstar a commission of 2.5 per cent on supplies of aluminium 
from November 1998 



x) Component distributions and stock of components were moved to Burnden Works in 
January 1999; 

xi) The computerised nominal ledger accounting records of both Northstar and Seaquest 
were moved to Burnden Works in January 1999; 

xii) On 4 February 1999 Mr Fielding became the company secretary of Seaquest. 

xiii) Kesterwood Extrusions has supplied Northstar, Seaquest and customers of Seaquest 
with extrusions; 

xiv) Dearward has supplied Northstar and Seaquest with extrusions supplied by Alumax; 

xv) Dearward Profiles has supplied Northstar, Seaquest and customers of Seaquest with 
UPVC extrusions; 

xvi) BCP has supplied components to Seaquest; 

xvii) TBG has supplied components to Seaquest; 

xviii) Mr Fielding charged rent or licence fees to Northstar and Seaquest at a rate far in 
excess of that which Northstar and/or Seaquest had paid for their occupation of their 
previous premises; 

xix) On 20 May 1999 Mr Fielding procured Northstar to sell to Seaquest certain fixed assets; 

xx) As from June 1999 Mr Fielding caused the manufacture and/or sourcing, and sale of the 
components for and/or roofs in accordance with the System to be undertaken by TBG rather 
than, or in addition to, BCP. 

1603. The pleading does not differentiate between those facts which are alleged to support the 
allegation that Mr Fielding was a de facto director; and those which are alleged to support the 
allegation that he was a shadow director. Nor does the pleading distinguish between Northstar and 
Seaquest. In this sense the pleading is a "double rolled-up plea". However, I will have to do the best 
I can.  

1604. In their closing submissions Ultraframe relied on a number of passages in the evidence 
relating to Mr Fielding's relationship with other companies (particularly Kesterwood and BCP). The 
broad thrust of the submission was that Mr Fielding used a number of euphemisms for his role in 
companies where he had not been formally appointed as a director, but his favourite was "funder". 
Indeed, this, according to Ultraframe, was "a mantra used by a number of defence witnesses to 
explain his close involvement in and control of companies in which he had no formal managerial 
position". Ultraframe submitted that that he was no passive investor, but used his status as "funder" 
as a justification for the exercise of control. I do not consider that evidence relating to other 
companies is helpful in enabling me to decide whether Mr Fielding was a director (either shadow or 
de facto) of Northstar or Seaquest. The answer to that question must depend on what he (and the de 
jure directors) did or did not do in relation to those two companies.  

General statements  

1605. On 8 January 1999 Mr Fielding swore an affidavit in which he said:  

"I have been advised that, in consequence of my increasingly close involvement in 
the affairs of Northstar and Seaquest, I might be regarded as a de facto or shadow 
director." 

1606. On 5 February 1999 he wrote a letter to his solicitors under the heading "Seaquest Systems 
Ltd" in which he said:  



"As I explained on the telephone, I am now running the company." 

1607. Mr Roche thought that this was a fair description so far as Seaquest was concerned. 
However, he did not agree that this had been the position since the autumn of 1998. He said that 
Northstar was out of control, both before and after the move to Burnden Works.  

1608. Mr Naden said in his witness statement that:  

"fortunately from, I think, the beginning of September 1998, Gary had started to take 
a more active role in the business of both Northstar and Seaquest." 

Cumulative effect  

1609. Mr Snowden went through the pleaded allegations one by one and submitted that each of 
the activities relied on could have been performed by someone who was not a director. However, Mr 
Hochhauser submitted, in my judgment correctly, that in determining whether someone has become 
a shadow director it is necessary to look at all the various matters cumulatively. Nevertheless, for the 
purposes of exposition, it is convenient to deal with the various factors one by one.  

The factors  

Meetings 

1610. Mr Fielding attended meetings with Mr Birkett on 3 September 1998, 16 September 1998, 16 
October 1998, 23 October 1998, 17 November 1998, 18 November 1998, 24 November 1998, 25 
November 1998 and 13 January 1999. Only the meetings on 24 November were expressly styled 
"board meetings". Mr Naden attended the meetings on 16 September, 16 October, 23 October, 17 
November (when the Northstar debenture was signed), 18 November, 24 November and 13 January 
1999.  

1611. The meetings of 3 and 16 September were, in my judgment, concerned with the trading 
relationship between Northstar and Kesterwood; and did not concern matters internal to Northstar. 
The first meeting at which decisions were made was that of 16 October. I find that the decision to 
move the business of Seaquest and the components side of Northstar's business to Burnden Works 
was made at that meeting, although it was not formally minuted until 24 November. Mr Fielding 
attended the meeting on 24 November. The decision to move was made at Mr Fielding's suggestion. 
Although Mr Birkett had reservations about the decision, I do not find that Mr Fielding imposed it. I 
reject, therefore, the allegation that Mr Fielding "told" Mr Naden and Mr Birkett that this was to 
happen. I also find that it was at the meeting on 16 October that the debenture was agreed; following 
the raising of the question of a debenture by Mr Roche at the meeting on 16 September 1998. 
Although the decision to move was an internal Northstar and Seaquest matter, nevertheless I do not 
consider that the meeting of 16 October can be characterised purely as a Northstar or Seaquest 
board meeting: it was a meeting between Northstar and Seaquest on the one hand, and Dearward 
Profiles (or Kesterwood Extrusions) on the other. Nevertheless all the participants at that meeting 
discussed both internal and external matters. The meeting of 23 October was concerned with the 
implementation of the "netting off" arrangement that had been agreed at the meeting on 16 October. 
This too was a matter as between Northstar on the one hand and Mr Fielding and his companies on 
the other.  

1612. But as from 24 November there was, in my judgment, a change. From then on Mr Fielding 
did become more involved in matters internal to Northstar. Once Seaquest and the Northstar 
component business had moved to Burnden Works in January 1999 Mr Fielding participated in many 
of the management decisions.  

Mr Hindley 

1613. Mr Hindley began work in earnest, on Mr Fielding's instructions, on 21 October. Until the end 
of the year, his work was limited to investigating the state of Northstar's accounts. But once the 
accounting records were moved to Burnden Works in January 1999, he began to make entries into 



the live data. Mr Hindley did liaise with the tax and VAT authorities after November 1998. However, 
Mr Hindley was not in charge of the day to day cash flow; and he did not supervise it. Moreover, as 
Mr Snowden correctly pointed out, Mr Hindley was not a director of Northstar; so the question 
whether he acted on Mr Fielding's instructions is not relevant. However, he reported to Mr Fielding; 
and consequently as from January 1999 Mr Fielding had available to him financial information on 
which decisions could be based.  

Seaquest's registered office 

1614. The decision to change Seaquest's registered office to the Burnden Works was made at the 
meeting of 16 October. It was Mr Birkett's suggestion to do this; and the necessary forms were 
signed by Mr Naden on 1 November 1998. I do not attach any significance to the change of 
registered office: after all, it is commonplace for the registered office of a small company to be the 
offices of its accountants.  

Separation of the businesses and the move of the accounts 

1615. The decision to move the business of Seaquest and the components side of Northstar's 
business had been taken at the meeting on 16 October. Mr Sheffield undoubtedly had an important 
role to play in the co-ordination of the move; not least because he was in charge of allocating space 
within Burnden Works. But Mr Sheffield's actions were, in my judgment, no more than consequential 
on that decision. Although the specific allegation was not among those pleaded, Ultraframe relied on 
the fact that minutes of meeting attended by Mr Sheffield (in the absence of Mr Fielding) were typed 
on Mr Fielding's personal letterhead. Mr Sheffield said that this was done because it gave the 
minutes "a little bit of added impetus that we do the actions which are carried out – which need to be 
carried out." I am prepared to accept that Mr Fielding's views and wishes began to carry weight once 
the decision to move to Burnden Works had been made. That, however, is not the same as control.  

1616. Although it is alleged that Mr Birkett and Mr Naden "began transferring the operations of 
Northstar and Seaquest" in November 1998, this is not so. No operations were transferred before 
January 1999. What happened before that was that there were discussions about the impending 
transfer, and the making of arrangements for the transfer, in consequence of the decision made on 
16 October 1998.  

The Seaquest and Northstar debentures 

1617. These were granted on 6 November (Seaquest) and 17 November (Northstar) respectively. I 
have already concluded that both were genuine commercial transactions. The Northstar debenture 
was granted in anticipation of continuing supplies of aluminium; and the Seaquest debenture was 
granted in anticipation of financial support from Mr Fielding. I reject the allegation that Mr Fielding 
"directed" Mr Naden and Mr Birkett to grant them. (In fact, as I have noted, Mr Birkett's evidence was 
that Mr Davies, rather than Mr Fielding directed the grant). But once the debentures were granted, I 
consider that Mr Fielding's involvement in the internal affairs of both companies grew.  

Seaquest's bank account 

1618. Mr Fielding became the sole signatory on Seaquest's bank account on the same day that the 
Seaquest debenture was executed. Mr Snowden submitted that Ultraframe's pleaded case 
eschewed any claim that Mr Fielding acted as a director (of any sort) of Seaquest as a result of the 
fact that he was the signatory to its bank account. He said that this was not referred to in the course 
of Ultraframe's opening (either written or oral). He complained that despite this, Ultraframe attempted 
to explore such matters in evidence, with the apparent intention of expanding the basis of the 
allegation that Mr Fielding was a "director" well beyond the parameters of the pleaded case. He 
submitted that, accordingly, Ultraframe ought not to be entitled to support any substantive plea with 
evidence elicited only in the course of cross-examination, many days into the trial itself. I do not 
consider that this submission is well-founded. Paragraph 11.5 of the Re-Re-Amended Particulars of 
Claim pleads the fact that Mr Fielding was the sole signatory on Seaquest's bank account. It is true 
that it would have been clearer if the pleading of this fact had been part of paragraph 11.2, which 
gives particulars of the facts relied on in support of the allegation that Mr Fielding was a shadow or 
de facto director of Seaquest. But to prevent Ultraframe from relying on that fact would, in my 



judgment, be construing the pleading too narrowly. On the other hand the mere fact that Mr Fielding 
was a sole signatory on the bank account does not make him a de facto or shadow director 
(although it does make him a fiduciary in relation to the funds in the account). Signing cheques is 
plainly a function that can be carried out by someone below board level, as is demonstrated by the 
fact that Ms Patey was a signatory on Northstar's bank account. The real question is how the 
account was operated; and whether it was operated in accordance with the instructions of the de jure 
directors or not. Mr Snowden was on stronger ground when he said that there was no evidence of 
any "untoward management" of the Seaquest bank account or that Mr Fielding acted in relation to 
that account in any way that was contrary to the wishes of the de jure directors of Seaquest.  

Accounts 

1619. The accounts and computers were transferred to (or installed in) Burnden Works in January 
1999.  

Component stock and distribution 

1620. Component stock was not moved to Burnden Works until 27 January 1999 and the days that 
followed. Distribution of stock presumably began shortly thereafter, although BCP did not start 
distributing it before the beginning of March 1999.  

Company secretaryship 

1621. It is common ground that on 4 February 1999 Mr Fielding became the company secretary of 
Seaquest.  

Supply of products 

1622. Kesterwood became Northstar's supplier of uPVC extrusions in July 1997; and Kesterwood 
Extrusions continued the supply after the assignments of January 1998 as Seaquest's nominated 
"mill" for the supply of uPVC extrusions. After January 1998 it supplied Northstar in connection with 
Northstar's business as a fabricator of roofs, in the same way as it supplied other dealers. I do not 
begin to see how the fact of supply (or the fact that Kesterwood Extrusions continued as Seaquest's 
nominated "mill") supports an allegation that Mr Fielding became a director of Northstar or Seaquest 
in November 1998. The pleaded allegations are also factually incorrect. Kesterwood Extrusions did 
not supply any extrusions to Seaquest. Dearward (as opposed to Mr Fielding himself) never sold any 
aluminium to Northstar. For the first two consignments of aluminium (up to the end of 1998) the 
supply chain was Alumax ? Dearward ? Mr Fielding ? Northstar. Thereafter, Mr Fielding invoiced 
Seaquest; so that the supply chain became Alumax ? Dearward ? Mr Fielding ? Seaquest ? 
Northstar. Dearward Profiles did not supply aluminium to Seaquest. It supplied Seaquest's 
customers as the nominated "mill" until about February 1999.  

The leases 

1623. Although it is alleged that Mr Fielding charged Northstar excessive rent or licence fee, no 
particulars of the allegation have been given; and there is no evidence that Northstar paid or was 
charged any rent. The leases were granted to Seaquest in March 1999. It is true that there was no 
real arms' length negotiation over the rent or other terms of the leases.  

Sale of assets 

1624. Although pleaded, this allegation was not referred to in Ultraframe's closing address. 
Moreover, it did not take place until May 1999, some six months after Ultraframe allege that Mr 
Fielding became a director of Northstar and Seaquest.  

Supply of components by TBG 

1625. Since Northstar ceased to supply components in early 1999, and went into receivership on 
21 June 1999, this allegation cannot support the case in relation to Northstar. However, it does, in 



my judgment, point towards the conclusion that by June 1999 Mr Fielding was playing a full part in 
Seaquest's business decisions.  

Conclusions  

Northstar 

1626. I do not consider that it is possible, on looking at the totality of the evidence, to conclude that 
by November 1998 (and more specifically by 17 November 1998 when the Northstar debenture was 
executed) the directors of Northstar (i.e. Messrs Birkett and Naden) "were accustomed to act" on the 
directions or instructions of Mr Fielding. By 17 November, Northstar had decided to move its 
accounts and components business to Burnden Works; and had decided to grant (and had granted) 
the debenture to Mr Fielding in order to secure supplies of aluminium. The grant of the debenture 
was not done at the direction of Mr Fielding; it was the basis on which he was willing to place himself 
in the supply chain. It may well be that Northstar had no real commercial alternative but to accept his 
offer; but this transaction was an inter partes one rather than an internal matter for Northstar. I am 
prepared to accept that Mr Fielding suggested the move and actively participated in the meeting at 
which the decision was reached. But it was a decision that all those involved in Northstar considered 
was in the best interests of Northstar; and it was not a decision imposed by Mr Fielding. So far as Mr 
Hindley is concerned, I consider that Ultraframe have overstated his role; at least during 1998. Nor 
do I consider that these facts establish that Mr Fielding became a de facto director of Northstar 
before the end of 1998.  

1627. Once Northstar had moved its accounts and components business to Burnden Works, things 
changed. From the middle of January 1999 Mr Fielding did become much more involved in the 
internal affairs of Northstar. He was concerned with the planning of Glassex; he appointed Mr 
Hutchinson and Mr Hindley to set up accounting systems; and he discussed budgets with Mr Roche. 
By then, and certainly by March 1999, when Mr Birkett was suspended, it could fairly be said that Mr 
Fielding was part of the corporate governance of Northstar. I do, however, accept that to a 
considerable extent Northstar was "out of control" until March 1999, particularly so far as Mr Birkett 
was concerned. He was simply too unreliable to act on the instructions of anyone. Mr Naden was 
more complaisant; but he was neither the whole board of Northstar, nor a governing majority of the 
board.  

1628. In my judgment, Mr Fielding became a de facto director of Northstar (in the sense of having 
at least an equal voice with its de jure directors in important business decisions; and of being part of 
the corporate structure of governance) probably from January 1999; but certainly from March 1999 
when Mr Birkett was suspended. He remained a de facto director until 21 June 1999 when Northstar 
went into receivership. I do not consider that he was a shadow director before he became a de facto 
director, because I do not consider that the board was "accustomed to act" on his instructions or 
directions before that time.  

Seaquest 

1629. There are five additional factors which bear on Mr Fielding's position vis-à-vis Seaquest. The 
first is the fact that Mr Ivison was a director of Seaquest until January 1999. The second is that Mr 
Fielding was the sole signatory on the bank account as from 6 November 1998. The third is that he 
said in a letter to his own solicitors on 5 February 1999 that he was "now running the company". The 
fourth is that he made the decision to change the supply of components from Northstar to BCP in 
early 1999, although the decision was not implemented until BCP began trading on 1 March 1999. 
The fifth is that the leases were granted to Seaquest, also in March 1999.  

1630. Since Mr Ivison took no real part in the corporate governance of Seaquest, he was not, in my 
judgment, part of the governing majority of the board. Accordingly, his evidence that he was not a 
"yes man" so far as Mr Fielding was concerned is of little, if any weight. In the absence of evidence 
about how the bank account was conducted, I cannot place significant weight on the second of these 
factors. However, the third, fourth and fifth factors make it easier to come to the conclusion that Mr 
Fielding became a de facto director of Seaquest in January 1999; and I so find. Again, I do not 
consider that he was a shadow director before he became a de facto director, because I do not 
consider that the board was "accustomed to act" on his instructions or directions before that time.  



THE IMPUGNED TRANSACTIONS  

The Northstar and Seaquest debentures  

The pleaded case 

1631. Ultraframe say that the Northstar and Seaquest debentures should be set aside for the 
following reasons.  

1632. It was a breach of duty for Mr Naden and Mr Birkett, as directors of Northstar and Seaquest 
to have caused those companies to have issued the Northstar and Seaquest Debentures because:  

i) The debentures were authorised by Mr Naden and Mr Birkett for the improper purpose of 
preventing the Trustees gaining control of Northstar and Seaquest and the businesses and 
assets thereof through their claim to the beneficial ownership of the existing issued share 
capital of the companies and the debentures are invalid and should be set aside (para 8.3. 
(1)) 

ii) Mr Naden and Mr Birkett granted the debentures otherwise than bona fide in the interests 
of, respectively, Seaquest and Northstar and preferred the interests of Mr Fielding to those 
of the company in breach of fiduciary duty (para 8.3 (2)); 

iii) Mr Naden and Mr Birkett exercised their powers as directors to grant Mr Fielding 
debentures at the direction of Mr Fielding in breach of their duty as a director of, 
respectively, Seaquest and Northstar (para 8.3 (3)). 

1633. No valid and effective resolutions of the boards of directors of Northstar and Seaquest were 
passed authorising the issue of the debentures. There were no meetings of the boards of directors of 
Northstar or Seaquest to consider the issue of the Northstar and Seaquest Debentures (para. 9.1).  

1634. Mr Fielding knew that Mr Naden and Mr Birkett had exercised their power to grant the 
Northstar and Seaquest Debentures for improper purposes and in breach of their fiduciary duties 
(para. 9.2)  

1635. Neither the Northstar debenture nor the Seaquest debenture were granted for genuine 
consideration (para 9.3 and 9.4).  

1636. In directing Mr Naden and Mr Birkett on behalf of Seaquest to grant him the Seaquest 
Debenture Mr Fielding acted otherwise than bona fide in the best interests of Seaquest, in breach of 
such fiduciary duties, in breach of the no profit rule and he had regard to his own interests and not 
those of Seaquest, such that the debenture should be set aside (para 12.2).  

1637. In directing Mr Naden and Mr Birkett on behalf of Northstar to grant him the Northstar 
Debenture Mr Fielding acted otherwise than bona fide in the best interests of Northstar, in breach of 
such fiduciary duties, in breach of the no profit rule and he had regard to his own interests and not 
those of Northstar, such that the debenture should be set aside (para. 12.3).  

1638. The Northstar and Seaquest debentures should also be set aside on the grounds that in 
neither case did a meeting of shareholders approve the issue to Mr Fielding of a debenture (para. 
12.5).  

1639. If the Northstar debenture was part of an arrangement for the supply of aluminium by 
Dearward or Mr Fielding to Northstar, the aluminium was of the requisite value under s 320 of the 
Companies Act 1985. Accordingly, the arrangement for the grant of the Northstar debenture to Mr 
Fielding was an arrangement within s. 320. The formalities required by the section were not 
complied with. Mr Fielding is therefore liable to account for any gain that he has made as a result of 
the arrangement (para 12.5A).  



1640. The debt of Northstar to Kesterwood Extrusions of £69,623.30 (if it existed) constituted a 
non-cash asset within section 320 the value of which exceeded the called up share capital of 
Seaquest; and its acquisition by Seaquest from Mr Fielding was not approved by Seaquest in 
general meeting. Accordingly, the arrangement for the grant of the Seaquest debenture to Mr 
Fielding was an arrangement within s. 320 CA and was voidable at the instance of Seaquest (para 
12.7).  

The Northstar debenture 

1641. I have found that the reason for the grant of the Northstar debenture was Northstar's desire 
to continue to receive supplies of aluminium and its perception that Alumax had refused to continue 
to supply it.  

1642. In their closing address Ultraframe mounted a full-scale attack on the alleged commercial 
justification for the Northstar debenture:  

"The commercial justification put forward for the Northstar debenture was the 
alleged need for Mr Fielding to purchase Northstar's aluminium supplies on account 
of Alumax's concerns over whether set-off would be allowed under the terms of the 
Court order being sought by the Trustees. The matter was raised with the Trustees 
who were agreeable to it. There was no need for Mr Fielding to be given a 
debenture. There was also no need for Northstar to grant a debenture since 
payments could have been routed through Seaquest, which is exactly what Mr 
Fielding did once he had got his debenture from Northstar. Mr Fielding had to 
provide a guarantee, so it is not clear why Mr Fielding would not have guaranteed 
the supply to Northstar – or to Northstar through Seaquest - if he thought he owned 
Northstar and Seaquest. 

Indeed, a debenture seems wholly unnecessary since there was no suggestion that 
Mr Fielding was going to leave the cost of the aluminium outstanding. Without more 
he could have expected payment and Northstar should have declined to grant a 
debenture in light of that fact. It is not without significance that the only supplies that 
Mr Fielding did not receive payment for were the supplies to Northstar the subject of 
is first invoice for supplies…All his subsequent invoices were paid. The reason is 
because that invoice had to remain outstanding since it was the justification he 
relied on for his Northstar debenture." 

1643. Whether there was a need for Northstar to grant the debenture; and whether there were 
alternatives that could have been explored is not, in my judgment, the point. As both sides 
acknowledged the relevant test is what the directors believed was in the interests of Northstar; not 
what a court might believe. Since, in my judgment, the directors of Northstar believed that the grant 
of the debenture was necessary to ensure continuing supplies of aluminium, and that a continued 
supply of aluminium was in Northstar's best interests, I find that it was not granted for an improper 
purpose. It also seems to me that the possibility of payment for aluminium being routed through 
Seaquest is irrelevant. Seaquest was operating the "mill direct" system. In buying aluminium from 
Alumax (i.e. direct from the "mill"), Northstar was acting in the same way as any other fabricator of 
roofs. I can see no reason why Seaquest should have been under any obligation to assist one of its 
dealers in paying for its own supplies of aluminium. Equally Mr Fielding's preparedness to guarantee 
payment does not seem to me to vitiate the grant of the debenture. If Mr Fielding had guaranteed 
Northstar's liability to Alumax and that guarantee had been called on, he would have been entitled to 
an indemnity from Northstar. To secure that potential indebtedness would give him priority over 
unsecured creditors, whereas reliance on a belief that he was a shareholder would leave him last in 
line in the event of Northstar's insolvency. Nor do I accept that the Northstar debenture was granted 
"at the direction of" Mr Fielding. Mr Birkett's evidence was quite the contrary. He said that the 
debenture was granted at the direction of Mr Davies. But in fact, I consider that the grant of the 
debenture was made as part of a bargain under which Mr Fielding stepped into the breach and 
secured the continuing supply of aluminium. This is not, in my judgment, a case in which Mr 
Fielding's interests conflicted with those of Northstar. They both had the same interests: to secure 
supplies of aluminium. This finding also disposes of the allegation that the Northstar debenture was 
not granted for genuine consideration.  



1644. The allegation that the grant to Mr Fielding of the debenture was a breach of the "no profit" 
rule is one that I find puzzling. The grant of a debenture does not generate any profit. It merely 
secures a debt. If there is no debt, the debenture has no effect. It is not suggested that any loan by 
Mr Fielding to Northstar was interest bearing. So if a debt were repaid, all that he would receive 
would be his money back. I do not consider that Mr Fielding made a profit out of the grant of the 
debenture.  

1645. Ultraframe submitted that:  

"Mr Naden and Mr Birkett (and, of course, Mr Fielding) were acting to try to keep the 
business and assets from Mr Davies' Trustees. They were not acting bona fide in 
the interests of the company since they were not acting bona fide in the interests of 
the shareholders of the company as a whole. It cannot be acting in the interests of 
the company to deny the beneficial owner his rights, nor can debentures properly be 
granted with a view to putting the assets and business of the company under the 
control of a non-shareholder in order to prevent the shareholders, once they have 
shown themselves to be such, from taking control of the company's business and 
assets." 

1646. However, this submission, in my judgment, overlooks three things. First, the directors did not 
owe a fiduciary duty to the trustees as particular shareholders. Their primary duty was to Northstar 
as a corporation. Without supplies of aluminium Northstar could not have continued to fabricate 
roofs. Second, since Northstar was, on any view, in severe financial difficulty and probably insolvent, 
the directors' duties included a duty to consider the interests of Northstar's creditors. Third, the grant 
of the debenture did not alter the beneficial ownership of any shareholding in the company.  

1647. It is true that there was no board resolution or board meeting at which the grant of the 
Northstar debenture was considered and approved. Nor, obviously, is there any resolution approving 
the grant. But the two officers of Northstar, Messrs Naden and Birkett plainly approved the grant. In 
their final address Ultraframe did not rely on this pleaded allegation; so I say no more about it.  

1648. I have already dealt with the allegation that the Northstar debenture was (or was part of) an 
arrangement to which section 320 of the Companies Act applied. I have held that it was not. I have 
also found that Mr Fielding was neither a de facto director nor a shadow director of Northstar at the 
date of grant of the Northstar debenture. For that reason also, section 320 does not apply.  

Conclusion 

1649. The attack on the Northstar debenture therefore fails.  

The Seaquest debenture 

1650. I have already concluded that the grant of the Seaquest debenture was a genuine 
transaction, albeit based on a misapprehension of the effect of the "netting off arrangement".  

1651. For the reasons that I have tried to explain in considering the question whether the Seaquest 
debenture was a genuine transaction, the general attack on the Seaquest debenture also fails.  

1652. The Seaquest debenture was granted as part of the arrangement under which Mr Fielding 
"sold" Seaquest the debt owed by Northstar to Kesterwood Extrusions. Ultraframe say that 
Seaquest's acquisition of the transferred debt was the acquisition of a non-cash asset of the 
requisite value falling within section 320. However, I have found that Mr Fielding was neither a de 
facto director nor a shadow director of Seaquest at the date of grant of the Seaquest debenture. For 
that reason also, section 320 does not apply.  

Conclusion 

1653. The attack on the Seaquest debenture therefore fails.  



The change of components supplier  

The pleaded case 

1654. The pleaded case is that Northstar's components business was taken over by BCP for "no or 
no adequate consideration" (Paragraph 15.3). The plea of "no consideration" is immediately 
contradicted by the particulars of the allegation; which assert (correctly) that Northstar received 
£7,000-odd for stock. The pleading goes on to allege that the transfer of the component business 
and stock ought to have been approved by Northstar in general meeting; but was not (Paragraph 
15.4). It is therefore said that the transfer should be set aside under section 320; and that Mr Fielding 
and BCP are liable to account for any gain (Paragraph 15.5 and 15.6). It is not alleged that the 
decision to change supplier was in principle a breach of fiduciary duty on the part of anyone. 
Paragraph 15.1 of the Re-Re-Amended Particulars of Claim alleges that Mr Fielding, using his de 
facto control of Northstar and Seaquest, began "transferring the operations of Northstar and 
Seaquest to Burnden Works"; but this is no more than an allegation that the location of the 
businesses changed. It cannot, I think, be read as an allegation of a breach of fiduciary duty in 
changing supplier. It is, however, fair to say that paragraph 11.1 contains the following general 
allegation:  

"Mr Fielding dishonestly took advantage of [the] delay [in establishing the trustees' 
entitlement to the shares] and the breaches of fiduciary duty by Mr Naden and Mr 
Birkett [in issuing shares to Mr Fielding and supporting his claim] which he had 
engineered (as Mr Naden and Mr Birkett had intended) to take control of Northstar 
and Seaquest and then to use his control of Northstar and Seaquest to appropriate 
their assets and business as hereinafter set out." 

1655. Although this is an allegation of dishonesty against Mr Fielding, there is no allegation of 
breach of fiduciary duty by Mr Naden or Mr Birkett in changing supplier. Nevertheless I think that I 
should briefly consider the position of both companies. The decision to change suppliers was, I find, 
taken by Mr Fielding, with the acquiescence of Mr Naden and Mr Birkett, in February 1999. By this 
time Mr Fielding had become a de facto director of both Northstar and Seaquest.  

Northstar's position 

1656. I have already explained that Northstar's dual business of fabricating roofs in competition 
with other dealers and of supplying components to those self-same dealers, was causing 
dissatisfaction among them. Mr Birkett recognised (as Mr Hacking's letter to him of 17 February 
1999 shows) that Northstar would either have to give up fabricating roofs, or give up supplying 
components. According to Mr Hall, Northstar's turnover attributable to the supply of components 
represented some 18 per cent of its total turnover; with the fabrication of roofs accounting for the 
remainder. Although the gross profit margin on components was extremely high, a number of 
payments would have to be made out of that gross profit margin; notably:  

i) Commission payable to Seaquest at 34 per cent; 

ii) The wages of some fourteen employees engaged in the packaging of components and 

iii) The rent and other overheads associated with the storage facility at Wilton Street. 

1657. It seems likely, therefore, that the components side of the business was less profitable than 
fabrications (although both were only marginally profitable). There were also problems with the 
personnel at Wilton Street. Mr Birkett had to sack one of the employees for drug taking towards the 
middle of 1998; and there were discrepancies in the stock which gave rise to concerns abut the 
honesty of some of them. Mr Naden said that he received reports of drugs, sexual harassment and 
thefts. In addition Mr Sheffield's customer survey revealed a number of complaints about Northstar's 
performance in the supply of components. I have already described the logistical problems; the short 
and incorrect orders, and so on in describing Northstar's financial position in 1998. In short, 
Northstar's management capabilities were overwhelmed.  



1658. In addition, Northstar had yet to be paid for the assignments of the intellectual property rights 
that had taken place in January 1998. The more profitable Seaquest's business was, the better the 
prospect of Northstar being paid.  

1659. If one or other of the dual parts of Northstar's business had to go, it made sense from 
Northstar's perspective that it should be the supply of components.  

Seaquest's position 

1660. From Seaquest's perspective a change of supplier also made sense. It would eliminate the 
dissatisfaction felt by the dealers about being supplied with components by one of their competitors. 
It would eliminate much of the customer dissatisfaction revealed by Mr Sheffield's survey. Northstar 
was also on the verge of insolvency (if not actually insolvent) throughout 1998. It was therefore in 
Seaquest's interest to find a reliable and stable supplier.  

1661. It is also the case that by assigning the intellectual property rights to Seaquest, Northstar had 
put the power into Seaquest's hands to change supplier without Northstar's consent. At the time of 
the assignment Northstar knew that some of the directors of Seaquest were also directors of 
Northstar as well. If a decision by Seaquest, acting in its own interests, or by Seaquest's directors, 
acting in Seaquest's interests, to change component suppliers was in conflict with Northstar's 
interests, that conflict was of Northstar's own making.  

Conclusion 

1662. In all these circumstances, I do not consider that it was a breach of fiduciary duty by Mr 
Naden or Mr Birkett to change supplier. The sale by Northstar to Seaquest of its stock at the end of 
December 1998 and before the move to Burnden Works also pre-dated Mr Fielding's becoming a de 
facto director of either company.  

The sale of stock 

1663. The principal attack on the sale of the stock is made under section 320. The Burnden 
Defendants at one stage suggested that since Ultraframe had not proved the true value of the stock, 
section 320 could not apply. However, Mr Snowden accepted, in the light of his acceptance that 
section 320 could apply to a single unitary transaction the consideration for which exceeded the 
requisite value; and in the light of the fact that the consideration that Northstar actually received 
(£7,000-odd) exceeded that value, that section 320 did potentially apply.  

1664. The stock passed from Northstar to Seaquest; and thence from Seaquest to BCP. The 
pleaded complaint is that the transfer of stock should have been approved by Northstar in general 
meeting. This complaint must, therefore, relate to the sale of stock by Northstar to Seaquest. The 
sale of stock by Northstar to Seaquest took place on 31 December 1998, when Mr Birkett issued his 
invoice. At that time:  

i) Mr Fielding was not a director of either Northstar or Seaquest; 

ii) Neither Northstar nor Seaquest was "associated" with him; since he did not have (and 
never did have) any valid shareholding in either company; and could not have exercised 
voting rights at a general meeting of either company; 

iii) Although Mr Naden was a director of both Northstar and Seaquest, he had no 
shareholding in Seaquest and had no voting rights. Seaquest was not, therefore, 
"associated" with Mr Naden. 

Conclusion 

1665. Accordingly, in my judgment, section 320 does not apply to the sale of stock by Northstar to 
Seaquest. Even if it did, section 320 would require Seaquest to account for its gain. Quite apart from 



the obvious difficulties of one co-claimant claiming against another, Seaquest simply did not make 
any gain.  

Administration charges  

Aluminium 

1666. Under the agreement relating to aluminium, Mr Fielding was to buy aluminium from Alumax; 
sell it on to Dearward, which would then sell it on again to Northstar. The administration charge was 
supposed to be 2.5 per cent of the value of the order. However, the invoices do not appear to follow 
the intended arrangement. Dearward invoiced Mr and Mrs Fielding for the price of the goods as 
charged by Alumax plus an administration charge of 2.5 per cent; and then Mr Fielding invoiced 
Northstar for the amount of the goods plus an administration charge of 5 per cent. The first two 
deliveries of aluminium made on 11 November and 30 November 1998 were invoiced to Northstar. 
After the second delivery of aluminium, Dearward invoiced Seaquest, rather than Northstar; because 
Mr Fielding considered Seaquest to be a better credit risk. Seaquest was also charged an 
administration charge on an administration charge. Mr Fielding accepted that these doubled 
administration charges were wrong.  

1667. According to Mr Hall (whose evidence was not disputed) the total administration charge that 
Mr Fielding charged Northstar on sales of aluminium that he made to it was £1,159.07. These 
charges were levied before the end of 1998; that is to say before Mr Fielding became a de facto 
director of Northstar. In relation to these charges, therefore, Mr Fielding was not required to comply 
with section 317 or section 320 of the Companies Act 1985.  

1668. Again according to Mr Hall, the total administration charge that Mr Fielding charged 
Seaquest on sales of aluminium that he made to it (and which were passed on by Seaquest to 
Northstar) was £1,741.62. Of this amount £1,083.45 was charged before the end of 1998 and 
£658.17 was charged on 26 February 1999. The base cost of the aluminium invoiced on 26 February 
1999 was £13,163.45. By this time, Mr Fielding was a de facto director of Seaquest.  

1669. The Re-Re-Amended Particulars of Claim plead that each supply of aluminium to Seaquest 
required approval under section 320. At that time Seaquest's accounts had not been prepared; and 
its issued share capital was £100. The statutory minimum is therefore £2,000. Since the base cost of 
the aluminium was £13,163.45 this plea is well-founded, even though Mr Fielding's personal profit 
was less than £2,000. However, since the aluminium has no doubt been used in the manufacture of 
conservatory roofs, restitution is impossible. Thus the claim is not for any of the transactions to be 
set aside; but that Mr Fielding profited by charging commission on the supply of materials supplied to 
Seaquest by Alumax, and is liable to account for that profit.  

1670. On the face of it Mr Fielding has profited from the transaction (once he had become a de 
facto director of Seaquest) to the extent of £656.17. It is not suggested that he made a formal 
declaration of his interest at a meeting of directors; or that the transaction was approved by 
Seaquest in general meeting.  

Relief 

1671. I have held that section 727 of the Companies Act 1985 can, in principle, be exercised in 
favour of a director who has not complied with section 320. Assuming that Mr Fielding acted honestly 
and (from his own perspective) reasonably in this respect, I do not consider that he ought fairly to be 
excused. My reasons are:  

i) Mr Fielding himself accepted that the commission charges were inflated, in that they were 
double counted; 

ii) Although a commission charge on a supply to Northstar might have been justifiable, there 
was no reason for Seaquest to agree to pay for any supply of aluminium. Its business was 
not that of roof fabrication; 



iii) Despite the fact that the commission charge was evident on the face of the invoice and 
was not, therefore, a "secret" profit, there was no real evidence of any actual agreement to it 
by the de jure directors of Seaquest.  

Conclusion 

1672. Accordingly, Mr Fielding is liable to account for his profit of £656.17  

Supplies of uPVC 

1673. The allegation under this head is that Seaquest bought uPVC from Mr Fielding at prices that 
included a commission charge of 2.5 per cent. It then passed on the charge to Northstar. All the 
relevant invoices, with one exception, pre-date the end of 1998. They therefore pre-date Mr Fielding 
having become a de facto director of Seaquest. The one exception is an invoice for components 
which was charged to Seaquest by an invoice dated 18 January 1999 in the sum of £2,029.42; of 
which commission accounted for £49.50.  

1674. Again it is asserted that the supply of components required approval in general meeting 
under section 3320 and again it is alleged that Mr Fielding is liable to account for his profit.  

Conclusion 

1675. For the same reasons I have explained in relation to the supply of aluminium, I consider that 
Mr Fielding is liable to account for his profit of £49.50 and that he is not entitled to be relieved under 
section 727.  

The sale by the receiver  

The pleaded case 

1676. Paragraph 16.6 of the Re-Re-Amended Particulars of Claim alleges that shortly after 21 
June 1999, Mr Long, Northstar's receiver, sold Northstar's remaining plant and machinery, office 
furniture and stock to TBG for £11,500 without taking any steps to market it. Paragraph 16.7 alleges 
that the sale was liable to be set aside under section 320; and as being in breach of the "no profit" 
rule.  

Sale at undervalue 

1677. There is no pleaded allegation that the sale was at an undervalue; although an allegation to 
this effect was put to Mr Fielding by Mr Hochhauser in cross-examination. An allegation to this effect 
directly impugns the conduct of the receiver who is not a party to the action. He (and his assistant) 
were to have been called as witnesses by Ultraframe; but in the event they were not. Mr Hall 
identified various discrepancies in values attributed to the various items; but he fairly says that:  

"The apparent differences between the various listings of assets are not surprising in 
these circumstances. I would not consider them to be significant in the context of 
these proceedings." 

1678. In those circumstances, I do not consider that it would be right to allow Ultraframe to rely on 
an allegation of a sale at an undervalue.  

Section 320 

1679. I have already held that, in principle, section 320 can apply to a sale by a receiver. But I have 
also held that it is the company's equity of redemption in the property sold, rather than its 
unencumbered value, which must exceed the requisite value. Assuming (as I do) that the value of 
what was sold was £11,500, there is no real possibility of Northstar's equity of redemption in the 



property sold having had any value at all. It was hopelessly insolvent. The statement of affairs 
recorded a deficiency as regards creditors of £280,000-odd.  

1680. Accordingly I conclude that it has not been established that the sale by the receiver fell within 
section 320 because the property sold did not amount to non-cash assets of the requisite value.  

The no profit rule 

1681. Although I have held that, in principle, the "no profit rule" is not excluded by the appointment 
of an administrative receiver, I do not consider that it applies to the transaction I am now considering. 
My reasons are:  

i) The sale was not at an undervalue and consequently it does not appear that any profit was 
made; 

ii) The purchaser was not Mr Fielding (who had residual fiduciary duties to Northstar as a de 
facto director, albeit that the administrative receiver had taken control of all its assets) but 
TBG; 

iii) TBG had already equipped (at its own expense) Burnden Works with the tools necessary 
for the fabrication of roofs; so that it is not apparent that it made any profit out of the use of 
the tools sold to it by the Receiver; 

iv) There is no evidence to suggest that the reason why the sale was made to TBG was Mr 
Fielding's position as de facto director of Northstar. 

Conclusion 

1682. Accordingly the attack based on the "no profit rule" fails.  

Supply contracts  

The pleaded case 

1683. Paragraph 14.1 of the Re-Re-Amended Particulars of Claim allege that since November 
1998:  

"(2) Kesterwood Extrusions has supplied Northstar, Seaquest and customers of 
Seaquest with extrusions; 

(3) Dearward has supplied Northstar and Seaquest with extrusions supplied by 
Alumax; 

(4) Dearward Profiles has supplied Northstar, Seaquest and customers of Seaquest 
with UPVC extrusions; 

(5) BCP has supplied components to Seaquest; 

(6) TBG has supplied components to Seaquest." 

1684. It is then alleged that these transactions were favourable to Mr Fielding and his companies at 
the expense of Northstar and Seaquest and that Mr Fielding and his companies have profited as a 
result. Each arrangement for the supply of goods is alleged to be an arrangement to which section 
320 applies; and that Mr Fielding, BCP and TBG are liable to account for profits. In the alternative it 
is alleged that the arrangements have caused loss or damage to Northstar and Seaquest.  

Kesterwood Extrusions  



1685. Kesterwood Extrusions did not make any supplies to Northstar or Seaquest after November 
1998. This allegation fails on the facts.  

Dearward 

1686. Although Dearward was part of the supply chain from Alumax, it did not supply either 
Northstar or Seaquest. The supplies came from Mr Fielding; and I have already dealt with his liability 
under the heading of "commission charges".  

Dearward Profiles 

1687. There are three allegations relating to Dearward Profiles. The first is that it supplied uPVC 
extrusions to Seaquest's customers. A supply by Dearward Profiles to Seaquest's customers would 
have resulted in Dearward Profiles becoming liable to pay commission to Seaquest. There would 
have been no contract for the supply of anything between Dearward Profiles and Seaquest. All that 
would have passed between Dearward Profiles and Seaquest would have been cash. There is, 
therefore, nothing on which section 320 can bite.  

1688. So far as the general allegation of profit is concerned, I cannot see that the supply of uPVC 
extrusions to Seaquest's customers, resulting in a payment of commission by Dearward Profiles to 
Seaquest, at a rate determined by Seaquest, raises any conflict of interest or improper profit at all. 
This allegation fails.  

1689. The second allegation is that Dearward Profiles supplied uPVC extrusions to Seaquest. It did 
not. In so far as uPVC extrusions were supplied to Seaquest, the supply came from Mr Fielding. I 
have already dealt with his liability under the heading of "commission charges".  

1690. The third allegation is that Dearward Profiles supplied uPVC extrusions to Northstar. 
Dearward Profiles became the supplier of uPVC extrusions in July 1998, before Mr Fielding became 
(or is alleged to have become) a de facto director of Northstar or Seaquest. Any initial "arrangement" 
by which Northstar became obliged to buy its requirements for uPVC extrusions from Dearward 
Profiles cannot, therefore have been caught either by section 320 or by section 317. Supplies of 
uPVC extrusions continued after January 1999, by which time Mr Fielding had become a de facto 
director of Northstar and Seaquest. But since this was a continuation of an established trading 
arrangement, I do not consider that it was caught by section 320. Moreover, as I have explained, a 
trading arrangement of this nature (under which future orders for goods of indeterminate amount are 
contemplated) does not fall within section 320 at all. Nor has it been established that any individual 
order of uPVC extrusions exceeded the "requisite value". Section 320 does not, therefore apply.  

1691. Any profit that Mr Fielding made did not come about because of his position as a de facto 
director of Northstar or Seaquest. There was simply no causative link between his fiduciary position 
and the trading arrangements which had begun months before; and simply continued. In addition, it 
cannot be said that Dearward Profiles was merely a cloak for Mr Fielding or his alter ego. Mr Fielding 
would not have been accountable for any profit that Dearward Profiles made.  

1692. That leaves the question of "the self-dealing rule" and the "no conflict rule". Although the 
Burnden Defendants suggested that Mr Fielding was entitled to rely on article 85 of Table A, there is 
no evidence to suggest that he made any declaration of his interest at any meeting of the directors of 
either Northstar or Seaquest. I do not consider that Mr Fielding is entitled to rely on article 85. 
However, it seems to me that the answer to this complaint lies in the nature of the two rules relied 
on. Neither are absolute prohibitions. Both give way to the informed consent of the principal. Mr 
Fielding's position was that he owed fiduciary duties both to Northstar and to Dearward Profiles. 
Northstar knew that Mr Fielding was the moving spirit behind Dearward Profiles. It voluntarily bought 
uPVC extrusions from Dearward Profiles with that knowledge. The supply of uPVC extrusions by the 
one to the other produced no actual conflict of interest (at all events unless and until any question of 
a price increase arose). No pleaded complaint is based on any price increase. In my judgment 
neither the "self dealing rule" nor the "no conflict rule" applies to continued supplies of uPVC 
extrusions by Dearward Profiles to Northstar in the light of Northstar's knowledge.  



Management charges  

The pleaded case 

1693. Paragraph 14.4 of the Re-re-Amended Particulars of Claim pleads the payment of the 
management charges. The legal consequences are set out in the ensuing paragraphs as follows:  

i) As in such transactions Mr Fielding was in a position of a conflict of interest Mr Fielding, 
Kesterwood Extrusions, Dearward, Dearward Profiles, BCP and TBG are liable to account to 
Northstar and/or Seaquest for all profits received from such transactions from 1 November 
1998 onwards (paragraph 14.5); 

ii) Mr Naden (until his resignation as a director of Seaquest on 7th January 2000) and Mr 
Birkett (until his resignation as a director on 4th February 1999) permitted such transactions 
on terms unfavourable to Northstar and Seaquest in breach of their fiduciary duties as 
directors of Northstar, as Mr Fielding and (through Mr Fielding) Kesterwood Extrusions, 
Dearward, Dearward Profiles, BCP and TBG knew (paragraph 14.6); 

iii) Mr Fielding was in breach of his duties as a shadow director and/or de facto director 
(paragraph 14.7 (1)); 

iv) Kesterwood Extrusions, Dearward, Dearward Profiles, BCP and TBG have knowingly 
received property of Northstar and Seaquest (namely money) as a result of such breaches 
of fiduciary duty (paragraph 14.7 (2)); 

v) The profits of Mr Fielding and of Kesterwood Extrusions, Dearward, Dearward Profiles, 
BCP and TBG derived from such transactions are held on trust for Northstar and/or 
Seaquest and Mr Fielding, BCP, and TBG (both directly and as successor-in-title to 
Kesterwood Extrusions, Dearward and Dearward Profiles) are liable to account to Northstar 
and/or Seaquest for the same (paragraph 14.7 (3)); 

vi) The levying of the management charges was an arrangement for the acquisition of a non-
cash asset of the requisite value which required to be approved by Seaquest under section 
320 of the Companies Act, but was not (paragraph 14.8); 

vii) The breaches of fiduciary duty caused loss to Seaquest for which Seaquest is entitled to 
equitable compensation (paragraph 14.10). 

The charge 

1694. I do not think that this allegation has anything to do with Kesterwood Extrusions, Dearward 
or Dearward Profiles. Burnden and BCP raised management charges against Seaquest for the year 
1999. Mr Fielding said that these charges were agreed between him, Mr Naden and Mr Roche; 
although Mr Roche said that he was not involved in agreeing the amount of the charge. The interim 
charge was £14,250 per month. Back in the summer of 1998 Mr Roche had suggested that Northstar 
should make management charges against Seaquest. But at that time the charge was only £1,600 a 
week (approximately £7,200 a month); and thus about half the charge raised by TBG and BCP. Mr 
Maynard-Connor suggested in his closing address that Mr Naden had been involved (peripherally) in 
the raising of the impugned management charge. But Mr Naden's evidence in his witness statement 
was as follows:  

"On Howard Roche's advice Northstar also started to charge Seaquest management 
charges for the services it was provided. I can remember a meeting but not the 
details. I can't remember anything about any other management charges or 
commission payments being paid. I didn't deal with the company's accounts." 

1695. Thus Mr Naden's professed memory only relates to the charges made by Northstar. He 
recalls nothing about charges made by BCP or TBG. The reference to charges made by Northstar 
must be a reference to the charges made in the summer of 1998.  



1696. TBG raised an invoice for £99,750 plus VAT; and BCP raised an invoice for £71,250 plus 
VAT. The total amount came to £171,000 plus VAT. The first of the invoices is dated 30 April 1999 
(after Mr Fielding became a de facto director of Seaquest). These charges were said to represent 
the real cost of employing staff who had been informally seconded to Seaquest to enable it to run its 
business. The invoices in respect of Mr Naden were raised by Mr Hindley, who calculated the 
figures, having been given instructions to do so by Mr Fielding. Mr Fielding provided Mr Hindley with 
the proportions of the costs to include in the invoices. Mr Hindley took these figures at face value, 
although he said that if he had thought that they were "really excessive" he would have challenged 
them. Mr Hindley did not deal with management charges for any other personnel.  

1697. I accept Ultraframe's submission that the charges were decided upon by Mr Fielding; and 
that Mr Naden had no involvement in the levying of the charges or their amount.  

1698. In his witness statement Mr Fielding provided a breakdown of the time and cost of the staff 
who had been involved. These differed from breakdowns given by Mr Fielding in earlier statements. 
The figures given by Mr Fielding in his witness statement were as follows:  

Staff member Period (months) Monthly charge rate Amount (£) 

Richard Williams 4 3658 x 25% 3,678 

Jim Sheffield 11 2,961 32,571 

Jeff Naden 6 ½ 3,057 x 75% 14,902 

Peter Gray 9 2,796 x 50% 12,582 

Sally Fielding  Nil   

Sharon Owen 5 ½ 2,846 15,653 

Adrian Cooper 3 2,571 x 25% 1,928 

Mike Smith 5 ½ 3,498 19,239 

Jonathan Roche 6 2,205 13,230 

Martin Read 9 3,593 32,337 

Mike Wordsall 8 1,428 11,424 

Danny McManus 6 ½ 3,097 20,130 

Wendy Ball 9 1,541 13,869 

Casual staff   720 

1699. Mr Sheffield 

1699. Mr Sheffield's evidence in his witness statement was:  

"Following the move of its accounting function to Burnden Works [Seaquest] 
continued to receive and place orders and to receive commission, which was really 
all it did. I provided some assistance to Seaquest in seeing customers but otherwise 
had little involvement." 

1700. In these circumstances it is difficult to see how Mr Sheffield could have been charged out to 
Seaquest on the basis that he was working full time for Seaquest for 11 months. I conclude that the 
recharge of Mr Sheffield's services was unreasonably inflated.  

Mr Naden 



1701. Mr Naden continued to run Northstar's fabrication business until June 1999 when it went into 
receivership. Thereafter he continued to deal on a day to day basis with fabrication issues. It is 
difficult to see how, in these circumstances, Mr Naden spent 75 per cent of his time for six and a half 
months working for Seaquest (which did not fabricate roofs). I conclude that the recharge of Mr 
Naden's services was unreasonably inflated.  

Mr Gray 

1702. Mr Gray was involved in a supervisory capacity in overseeing the transfer of components 
from Wilton Street in late January and early February 1999. At the time, in consequence of the 
interim invoice that Mr Birkett had prepared, these components were Seaquest's. He arranged the 
transport for the components. He also dealt with the revaluation of the stock. But from 21 April 1999 
(at the latest) the stock became BCP's. He can only have been dealing with stock on Seaquest's 
behalf between the end of January and 21 April 1999 (a period of less than three months). He also 
said that he got involved with Seaquest in dealing with Alumax over aluminium supplies as he got 
involved with BCP. This involved borrowing aluminium from dealers and shipping it to other dealers. 
The precise boundaries between Seaquest and BCP in this respect were by no means clear. It is 
difficult to see, in these circumstances, how Mr Gray could have spent 50 per cent of his time for 
nine months working for Seaquest. I conclude that the recharge of Mr Gray's services was 
unreasonably inflated  

Mr Read 

1703. Mr Read transferred his employment from Northstar to TBG in March 1999. His services 
were immediately recharged to Seaquest on the basis that he was occupied full time on Seaquest's 
business. The amount recharged was greater than his salary, because Mr Fielding said that his 
calculation of the charge included other associated expenses of employing him, such as national 
insurance; the cost of his car and petrol; mobile telephone and so on. However, I consider that it is 
probable that Mr Read did spend all his time on Seaquest's business. I consider that it would not 
have been unreasonable to have recharged Mr Read's services by reference to the overall cost of 
employing him (including the extras mentioned by Mr Fielding). I am not able to conclude that the 
recharge for Mr Read's services was excessive.  

Other employees 

1704. The precise details of other employees were not explored in evidence. But I do not consider 
that this matters. It is something that can be dealt with on an inquiry.  

Conclusion 

1705. Ultraframe summarise their complaint about the management charges as follows:  

"Of course the principal objection to the management charges is that any work that 
was being done by the employees of TBG/BCP was not being done for Seaquest. 
This is self-evident from the fact that the same charge was levied in January – 
when, Mr Fielding says, the components business was being transferred from 
Northstar to Seaquest - as in March – when the components business was BCP – 
as in December – when Seaquest was not trading at all. The management charges 
were simply a device for extracting money and were imposed on Seaquest by Mr 
Fielding in breach of his fiduciary duties as de facto director of Seaquest." 

1706. While it is an exaggeration to say that no work was being done for Seaquest (which, after all, 
had no employees of its own), I conclude that the charges levied were themselves exaggerated; and 
were determined by Mr Fielding alone. I agree with Ultraframe that the levying of these charges at 
these rates was a breach of Mr Fielding's fiduciary duties as de facto director of Seaquest. I agree 
also that Mr Naden simply surrendered his discretion as director of Seaquest to Mr Fielding in this 
respect. Although it was argued that the mere fact that entry into a transaction on terms 
unfavourable to Seaquest was not a breach of fiduciary duty (as opposed to a duty of skill and care) 
this is not, in my judgment, a case of a fiduciary "loyally doing his incompetent best". Rather, in the 



case of Mr Fielding it was a case of preferring one of his principals (BCP or as the case may be 
TBG) to another (Seaquest); and in the case of Mr Naden it was a case of his abdicating any 
responsibility at all.  

Consequences 

1707. It is not alleged that Mr Naden or Mr Fielding personally profited from the levying of 
management charges. In the case of Mr Naden this is self-evident. In the case of Mr Fielding, the 
only way in which he personally could have profited was indirectly through his shareholdings in BCP 
or TBG. But it was not demonstrated that he did. In my judgment the only remedy that lies against Mr 
Naden and Mr Fielding personally is that of equitable compensation for any loss suffered by 
Seaquest. That loss would be measured by the amount of the management charge, after giving 
credit for the true value of any services that Seaquest received.  

1708. As against BCP and TBG it is alleged that they knowingly received trust property (i.e. the 
money that Seaquest paid). It is not seriously disputed that Mr Fielding's knowledge can be 
attributed to BCP (of which he was sole director until March 2000) and TBG (of which he was and 
remains a director). In those circumstances I consider that both the receipt of trust property and the 
requisite knowledge are established against both BCP and TBG. Both are parties to the action; and, 
in my judgment, both are liable to account for profits that they have respectively made from the 
levying of management charges. The profits are to be measured by subtracting from the charges 
levied, the true cost of employing the various employees apportioned according to the time that BCP 
and TBG respectively can establish that those employees spent on Seaquest's business. By "true 
cost" I include not only the underlying wage bill, but also costs such as national insurance and also 
the cost of "perks" (such as company car, mobile phone etc) to which each employee was 
contractually entitled.  

1709. For the reasons I have given, I reject the contention that the profits can be traced into other 
companies.  

Rent and service charges  

The complaints 

1710. Ultraframe make four complaints about the leases granted to Seaquest, which were granted 
in March 1999, after Mr Fielding had become a de facto director of Seaquest. First, they say that Mr 
Fielding was in a position of conflict of interest. However, the pleaded conflict is not based on the 
mere fact of the grant of the leases. Rather, the allegation is that the rent charged was far in excess 
of the rent that had previously been payable. Second, they say that the grant of the leases should 
have been approved by a general meeting of Seaquest, but was not. A general meeting was 
required because of section 320 of the Companies Act 1985. Third, they say that the rent and 
service charges for which Seaquest made itself liable were unreasonably high. Fourth, they say that 
since Seaquest was only a broker and had no staff, stock or manufacturing capability, it had no need 
of the leased space at all.  

Conflict of interest 

1711. The formal decision to move to Burnden Works was taken on 24 November 1998, before Mr 
Fielding had become a de facto director of Seaquest. Mr Naden was the sole director of Seaquest at 
the time. He was present at the meeting on 24 November; and in my judgment must have 
understood what was going on and assented to it. The meeting itself was held at Burnden Works, of 
which everyone knew that Mr Fielding was the owner (although they might not have known that he 
shared ownership with Mrs Fielding). His evidence was as follows:  

"After the move to Burnden Works in 1999, and as I understood the situation, in 
order to avoid a repeat of the problems with Groby Road and to give Seaquest some 
security, formal leases were drawn up. To me this seemed like good business 
sense. There was nothing improper about them as far as I was concerned." 



1712. I have already found that all those who were associated with Seaquest thought that the 
move to Burnden Works was a good idea; and in Seaquest's interest. If Seaquest was to move to 
Burnden Works, it was obvious that its occupation would have to be regulated somehow; and a 
lease (or leases) was the obvious answer. The lease itself, to which Mr and Mrs Fielding were 
parties, disclosed on its face what Mr Fielding's interest was. Moreover, Seaquest in fact moved in to 
Burnden Works early in January 1999; which was also before Mr Fielding became a de facto director 
of Seaquest.  

1713. I am dubious whether the "no conflict rule" applies in a case where a transaction has been 
agreed before the putative fiduciary becomes a fiduciary, but is completed after he does so. But in 
case it does, I will go on to consider the other complaints before considering the question of relief.  

Section 320: approval in general meeting 

1714. I have already concluded that in principle section 320 applies to the grant of a rack rent 
lease. I have also concluded that in assessing whether the "non-cash asset" is of the requisite value, 
it is the capital value of the lease that counts. If that is right, and if the object of the inquiry is the 
value of the leases (being the assets acquired by the company), my instinct is that the leases would 
have no value in the hands of Seaquest, since they were short term leases granted at rack rents. My 
instinct would be stronger if, as Ultraframe claim, the rents are unreasonably high. More than that, 
although I heard evidence from Mr Summers, a valuer called on behalf of Ultraframe, he did not 
address the question whether the leases had any capital value at all. I conclude that Ultraframe have 
failed to prove that the leases were assets of the requisite value. This complaint therefore fails.  

Rent unreasonably high 

1715. The complaint made on the pleadings is not that the rents charged were unreasonably high. 
Rather, the pleaded complaint is that that the rents charged were "far in excess of that which 
Northstar and Seaquest had paid for their occupation of their previous premises". Put in that way, 
the complaint goes nowhere. There are all sorts of reasons why rent for one set of premises may be 
far higher than rent for another. They may be bigger, better, in a different location, let on different 
terms and so on.  

1716. Ultraframe did not apply for permission to amend the Particulars of Claim to allege that the 
rents charged were unreasonably high. This complaint is not, therefore, open to them. Nevertheless, 
since I heard evidence on this question without objection, I will set out my factual findings about it, in 
case a higher court decides that this complaint is one that Ultraframe is entitled to make.  

Lack of need 

1717. The complaint that Seaquest had no need of all the leased space only emerged in the 
course of Mr Fielding's cross-examination. It was not a pleaded complaint. Consequently, I do not 
consider that it is a complaint that is open to Ultraframe. Since it is a question of fact rather than a 
discrete question of expert evidence, I do not propose to attempt to make any findings based on 
partial evidence only. In fact there was evidence (from both Mr Fielding and Mr Roberts) that 
Seaquest did have need of most, if not all, of the leased space.  

Unit G3 

1718. As I have said the rent of Unit G3 (shorn of rates) devalues to £8.16 per square foot. Mr 
Bernard Summers FRICS, Ultraframe's expert, considered that the appropriate band of rental values 
for "offices at the Burnden Works" was between £5.50 and £8 per square foot. His view was based 
principally on two comparables. The first was a letting of newly constructed offices at £10 per square 
foot, which Mr Summers discounted by 20 per cent to allow for differences in specification and 
location. This fixed his upper limit. The second was a rent review of a large Victorian building in a 
predominantly residential area at £5 per square foot. This fixed his lower limit. Both the comparables 
were based on much longer term lettings than the one year lease granted to Seaquest. Mr Summers 
recognised that a short term letting might have greater attractions to a tenant; and that a landlord 
would be prepared to accept a lower rent for longer term security of income. He had not, however, 



allowed anything for this in forming his opinion. Moreover, neither comparable was a transaction 
related to furnished offices. The fact that Unit G3 was furnished must also have added something to 
its value. Thus, in my judgment, Mr Summers' upper limit was too low.  

1719. I should note that Mr Summers entered a caveat that the condition of Unit G3 at the date of 
the letting in 1999 might have been substantially poorer than the condition in which he saw it towards 
the end of 2004. However, based on the evidence, there is no need to make any adjustment for this, 
as no works have been carried out to Unit G3 since 1999.  

1720. Perhaps more importantly, Mr Summers had not appreciated that the rents payable by 
Seaquest included fixed service charges, whereas the rents payable for his comparables did not. A 
fixed service charge is a benefit to a tenant.  

Unit LG3 

1721. As I have said the rent of Unit LG3 devalues to £3.89 per square foot. Mr Summers' view 
was that the appropriate band of value was £1.60 to £3.10 per square foot (allowing a discount of 20 
per cent from the norm to take account of difficulties of access). Mr Summers' opinion was based on 
a schedule of comparables relating to lettings of more modern industrial accommodation. This 
schedule established the "tone of the list" as being between £3 and £4 per square foot. This 
schedule also related to units let on longer term conventional leases, rather than the short term 
letting granted to Seaquest. In my judgment, therefore, Mr Summers' band is too low.  

1722. Based on this evidence I conclude that the rent of Unit LG3 (if looked at alone) was on the 
high side in 1999; but not so high as to be stigmatised as unreasonable. However, the letting of Unit 
LG3 was part of a package with Unit G3. Looked at together, the aggregate rent for the two 
(exclusive of rates) was £17,600-odd. This was only 10 per cent above Mr Summers' aggregate of 
rents at the upper end of his band, and well within normal valuation tolerances, as Mr Summers 
himself accepted in cross-examination.  

Unit G1 

1723. The rent of this unit devalues at £4.82 per square foot. Mr Summers' opinion was that the 
appropriate band for this unit was between £1.75 and £3.80 per square foot. Again, Mr Summers' 
view was based on his schedule of comparables, which established the "tone of the list" as between 
£3 and £4 per square foot for lettings on longer term leases. His conclusion was that the rent for unit 
G1 was "a little bit excessive". Again, it seemed to me that Mr Summers had not taken into account 
that the service charge was a fixed one, which would itself have represented a benefit to the tenant. 
Based on this evidence I conclude that, at worst, the rent of Unit G1 was on the high side, but was 
not so excessive as to be stigmatised as unreasonable.  

Service charges 

1724. Mr Summers expressed "concern" about the level of service charge. However, he did not 
appear to have considered the extent of the services encompassed in the service charge (which 
included, for instance, rates, heating, telephones and the provision of a fork lift truck). He also did not 
seem to appreciate that the service charge was fixed, rather than variable; and thought that a 
landlord "is strictly accountable" for the expenditure that he incurs on providing services. This latter 
proposition seemed to me to be based on a misapprehension that section 20 of the Landlord and 
Tenant Act 1985 (which only applies to variable service charges in leases of dwellings) applied 
equally to a fixed service charge in a lease of commercial property.  

1725. Mr Summers' evidence does not, in my judgment, establish that the level of service charge 
was unreasonable.  

Relief of Mr Fielding 

1726. Seaquest's move to Burnden Works was agreed and implemented before Mr Fielding 
became a fiduciary. His interest in Burnden Works was obvious and known to Mr Naden. The move 



was in Seaquest's interest. If Seaquest moved into Burnden Works a lease or leases was an obvious 
way of regulating its occupation. The rent and service charges were not unreasonable. I am satisfied 
that, in granting the leases, Mr Fielding acted honestly and reasonably. In those circumstances, if Mr 
Fielding would otherwise be accountable for profits, I consider that he ought fairly and reasonably to 
be excused; and I excuse him.  

Mr Naden 

1727. The only complaint levelled against Mr Naden is that he permitted a transaction on terms 
unfavourable to Seaquest. I do not consider that, for the reasons I have given, this allegation is 
made out on the facts. But even if it had been, this would, in my judgment, have been a case of a 
fiduciary loyally doing his incompetent best. It would not have amounted to a breach of fiduciary 
duty.  

Conclusion 

1728. The attack on the leases fails.  

The loan agreement  

The pleaded case 

1729. Ultraframe say that Mr Naden entered into the loan agreement at Mr Fielding's direction and 
in breach of his fiduciary duty to Seaquest. The particulars of this allegation concentrate on the 
allegation that the amount of the indebtedness was overstated. They also allege that the 
acknowledged figure of indebtedness did not take account of a payment made by Seaquest to Mr 
Fielding on 27 January 1999 (Re-Re Amended Particulars of Claim, para. 18). In consequence, 
Ultraframe say that the loan agreement should be set aside.  

1730. In their closing address Ultraframe say:  

"Mr Fielding sought to improve his position by having Mr Naden agree … a Loan 
Agreement dated 22nd December 1999 … which purported to formalise Seaquest's 
alleged indebtedness to him of £330,360. Obviously the Loan Agreement could not 
legitimately improve his position and was granted in breach of fiduciary duty: see 
¶18 of the RAPCs in the New Action." 

Why the loan agreement was made 

1731. This plea ignores the reason for the making of the loan agreement. The purpose of the loan 
agreement was not to record the amount that Seaquest owed Mr Fielding. Mr Morlidge had already 
established that in the course of his audit. He considered that Seaquest owed Mr Fielding over 
£330,000. The problem was that the whole of the loan was repayable on demand. That made 
Seaquest insolvent. So Mr Morlidge suggested that Mr Fielding should defer at least £250,000 of the 
loan; and Mr Fielding agreed to do that. So the point of the loan agreement was to postpone 
Seaquest's liability to repay the greater part of the indebtedness. Plainly a postponement of liability is 
in the debtor's interest rather than the creditor's. Mr Fielding did not improve his position: he 
worsened it. From having had a debt to him of £330,000 payable on demand, he agreed to postpone 
£250,000 of it until July 2000.  

1732. The loan agreement was entered into on Mr Morlidge's professional advice that unless a 
substantial part of the loan was deferred he would not be able to audit Seaquest's accounts on a 
going concern basis. It follows, therefore, that Mr Naden did not enter into the loan agreement at Mr 
Fielding's direction. The postponement of liability to repay was in Seaquest's interests; so there was 
no breach of fiduciary duty on the part of Mr Naden.  

Conclusion 

1733. There is no basis on which the loan agreement should be set aside.  



The intellectual property rights licence to BCP  

The pleaded case 

1734. The intellectual property rights licence agreement between Seaquest and BCP was made on 
23 November 1999. By this time Mr Fielding was a de jure director of Seaquest. Ultraframe say that 
the licence should be set aside because:  

i) The directors of Seaquest were in breach of their duties as directors in procuring its grant 
because: 

a) They were favouring the interests of Mr Fielding over those of Seaquest; and 

b) The licence was entered into for an improper purpose, namely to prevent 
Seaquest being able to stop BCP from exploiting the intellectual property rights; 

ii) It was a non-cash asset the acquisition of which ought to have been approved in general 
meeting, but was not; 

iii) If the licence was not a non-cash asset, it was nevertheless a contract in which a director 
had an indirect interest. The grant of the licence was not preceded, as it should have been, 
by a board meeting of Seaquest's board at which Mr Fielding declared his interest. 

1735. The Burnden Defendants dispute these allegations. In addition they say that if the licence 
was liable to be set aside, it has been affirmed by Seaquest, acting by its liquidator; with the 
consequence that it cannot now be set aside. As a further alternative, they say that Mr Fielding (and 
if necessary Mr Naden) ought to be relieved against liability under section 727.  

Improper purpose 

1736. At the date of the licence agreement the directors of Seaquest were Mr Naden and Mr 
Fielding. Both of them said that they believed the licence was in Seaquest's best interests. I have 
already described the position that Seaquest found itself in towards the end of 1999. Mr Morlidge 
had already refused to audit Seaquest's accounts on a going concern basis unless Mr Fielding 
postponed a substantial part of his loan. Seaquest was under considerable financial pressure, not 
least from Ultraframe. An outright sale of the intellectual property rights was only a remote possibility. 
Even then it would be difficult to procure a credible valuation. If not the only obvious solution, a 
licence was at least one of the obvious solutions. BCP was prepared to agree a very full price. 
Although Ultraframe suggested that Seaquest should have approached it to see whether it was 
interested, that seems to me to be an unrealistic suggestion in view of the extremely hostile litigation 
in which Ultraframe was attempting to establish that Northstar and Seaquest had no intellectual 
property rights to sell. In my judgment both Mr Fielding and Mr Naden were entitled to take the view 
that they did; and I accept their evidence that that was the view that they did take. In my judgment it 
is not possible to say that the licence was granted for an improper purpose.  

Non-cash asset 

1737. I have held that the licence was a non-cash asset. It is common ground that no consent was 
sought from the company in general meeting. Subject to other defences, the claim under section 320 
is made out. The consequence of this is that the licence agreement is voidable at the instance of 
Seaquest.  

Contract with a director 

1738. It is common ground that, as a director of and shareholder in BCP Mr Fielding had an 
indirect interest in the licence. The dispute under this head is whether he made a sufficient 
declaration of his interest. It is fair to say that Mr Fielding could not recall what declaration (if any) he 
had made. Mr Roche could not remember either; and Mr Naden, who was the only other person 
present at the meeting, did not give evidence about it. Mr Hochhauser invites me to conclude that 



despite the minute recording that all necessary declarations were made, no such declaration in fact 
took place. On the basis of the minute, I find that some form of declaration took place. However, I am 
unable to find that the declaration took the form of declaring the precise interest that Mr Fielding had 
in the contract. On this basis I am, I think, bound to conclude that Mr Fielding has not discharged the 
burden of showing that the requisite declaration was made. The consequence of this is that the 
licence agreement is voidable at the instance of Seaquest.  

1739. On the other hand, I find that both Mr Fielding (obviously) and also Mr Naden knew that Mr 
Fielding was a director of and the driving force behind BCP. I find that a declaration would not have 
increased the relevant knowledge either of Mr Fielding or of Mr Naden; and I also find that even if a 
full and frank declaration had been made, the transaction would still have gone ahead.  

Affirmation 

1740. I have already concluded that a demand for payment due under the licence is capable of 
amounting to an affirmation of the contract. I have also concluded that a liquidator may affirm a 
contract which is otherwise voidable at the instance of the company. In my judgment the liquidator of 
Seaquest did affirm the licence by unequivocally demanding payment under it. I also note that 
paragraph 17.3 of the Re-Re-Amended Particulars of Claim itself complains that Mr Fielding and Mr 
Naden failed to take any steps to compel BCP to pay the second and subsequent instalments of 
licence fee due under the licence. That plea sits very ill with a claim that the licence has not been 
affirmed. The licence having been affirmed, it cannot now be set aside. However, affirmation does 
not necessarily preclude a liability to account for gain under section 322.  

Accounting for gain 

1741. I have already recorded that Ultraframe accept that, under section 322, there is no question 
of holding Mr Fielding accountable for any profit or gain made by BCP. I do not think that Ultraframe 
accepted that the same applied to non-disclosure under section 317; since non-compliance with that 
section brings the "no profit" or "self-dealing" rules into play. However, the grant of the licence to 
BCP was not a case of a fiduciary diverting a profit which he himself was in a position to receive. 
There was never any question of the licence being granted to Mr Fielding personally; BCP had been 
distributing the system for many months. It has not been proved that Mr Fielding personally made 
any profit from the grant of the licence. In my judgment there is nothing for which he is liable to 
account.  

Relief 

1742. I must next consider the question of relief for Mr Fielding under section 727. I have found 
that the licence agreement was a genuine transaction; and was one which both Seaquest's directors 
believed (with justification) to have been in Seaquest's best interest. In deciding to enter into the 
transaction Mr Fielding did, in my judgment, act both honestly and reasonably. I add to that:  

i) A written declaration of interest was recorded in the minutes of the meeting that approved 
the licence; 

ii) A fuller declaration would not have added to Mr Naden's knowledge and would not have 
altered the decision to enter into the licence; 

iii) It is not suggested that the consideration for the licence was too low, and consequently 
Seaquest has suffered no loss as a result of the grant of the licence; 

iv) Seaquest's liquidator did not assert a claim to rescind the licence until three years after its 
grant; 

v) In the interim BCP and TBG had expended a considerable amount of money in exploiting 
and improving the system, relying on the validity of the licence. 



1743. In those circumstances, I consider that Mr Fielding ought fairly to be excused for his breach 
of duty; and I excuse him.  

Conclusion 

1744. The attack on the licence agreement therefore fails.  

Failure to require payment of commission  

The pleaded case 

1745. The pleaded case is that:  

i) From 22 April 1999 onwards Kesterwood Extrusions and/or Dearward Profiles and/or 
Dearward and/or BCP and/or TBG manufactured and sold products which were infringing 
copies of designs some or most of the rights in which Laddie J held to belong to Northstar 
and/or which they had previously been prepared to pay a commission to Seaquest for 
manufacturing and selling; and without being required to make payment for such privilege to 
Northstar and/or Seaquest either at all or in an amount representing an arm's length 
consideration (paragraph 14.11). 

ii) In not requiring or seeking such payment from such companies for the manufacture and 
sale of such products: 

a) Mr Naden as a director of Northstar and Seaquest acted in breach of fiduciary 
duty; 

b) Mr Fielding, and through him his companies, knew and dishonestly participated in 
that breach; 

c) Mr Fielding as a de facto director of Northstar and Seaquest acted in breach of 
fiduciary duty, and through him his companies knew and dishonestly participated in 
that breach (paragraph 14.12) 

1746. This allegation must be considered in relation to two periods: the period from April to 
November 1999, and the period after November 1999.  

April 1999 to November 1999 

1747. This period ends with the grant of the licence; which ended BCP's obligation to pay 
commission, and substituted an obligation to pay the licence fee. During this period, supplies of 
uPVC extrusions were made to Seaquest's dealers. These supplies attracted an obligation on the 
part of the supplier to pay commission to Seaquest.  

1748. Mr Hall included in paragraph 7.4.4 of his report a table showing the commission paid to 
Seaquest. It is not possible to identify from that table the "mill" from which the commission came. 
The table shows that commission continued to be paid throughout 1999, although at levels steadily 
declining from April 1999. However, Seaquest's sales ledger reports continue to show commission 
as being due from BCP up to December 1999. Mr Hall also recorded a sale of aluminium and other 
goods by BCP to Seaquest in May and June 1999 for a total of £36,888, which Seaquest "paid for" 
by way of set-off of commission that would otherwise have been due. Accordingly the allegation that 
no commission was paid fails on the facts.  

1749. Moreover, I do not understand the pleading to allege that Seaquest granted BCP or TBG a 
binding gratuitous licence to reproduce the parts of the system in which Seaquest owed design right 
without paying commission. If that had been alleged, it would have been a change in the supply 
arrangements. Rather, I think that what is alleged is that Mr Fielding and Mr Naden failed to enforce 
the liability of BCP and TBG to pay commission that had become due. If I have correctly understood 



the allegation, then the debt remains due; and Seaquest's liquidator can enforce it (subject to any 
question of limitation). Accordingly I cannot see that any breach of fiduciary duty has caused any 
loss to Seaquest. The company's property, which is the chose in action represented by the liability to 
pay commission, remains the company's property.  

1750. So far as the corporate defendants are concerned, the case against them is framed as one 
in dishonest assistance. But if I have correctly understood the allegation, there is nothing to suggest 
that they assisted in any decision not to collect commission payments. All they did was to supply 
uPVC extrusions and, in so doing, incurred a liability to pay commission to Seaquest. Even if they 
did assist, I cannot see that the manufacture and supply of uPVC extrusions, even if commission due 
was not paid, was dishonest. At best a failure to pay commission due would have amounted to a 
deliberate breach of contract. But it cannot be said that a deliberate breach of contract is, without 
more, dishonest. Moreover, the claim is that the corporate defendants must account for all the profit 
that they made in selling parts of the system without paying commission. Even if liability were 
established, that plea seems to me to be extravagant. The commission must have been set at a level 
which enabled the suppliers to make profits themselves, otherwise they would not have been willing 
to make the supplies. I cannot see why their liability would be more than the commission which, in 
breach of contract, they had failed to pay.  

After November 1999 

1751. This period begins with the grant of the licence to BCP. I have held that the licence is valid. 
By granting the licence, Seaquest exchanged its right to commission for the right to the licence fee. 
No liability for failure to require the payment of commission can arise in relation to this period. The 
licence fee remains due and payable; and the Burnden Defendants have tendered payment.  

Failure to require payment of licence fee  

The pleaded case 

1752. Paragraph 17.3 of the Re-Re-Amended Particulars of Claim alleges:  

"Although by the Licence Agreement Seaquest purported to dispose of a major 
asset of substance and BCP only paid the first quarterly payment of £48,000, Mr 
Fielding and Mr Naden as directors of Seaquest failed to take any or any sufficient 
steps to compel BCP to pay any further instalments. BCP thereby acquired 
Seaquest's claim to the design rights for the System for no or no proper 
consideration." 

The correct legal analysis 

1753. The allegation assumes that a failure to comply with an executory obligation to make 
periodic payments means that in the case of a transaction, the consideration for which was the 
assumption of that obligation, the consideration has failed. This only has to be stated to be seen to 
be legally incorrect. The consideration for the grant of the licence was not the payment of licence 
fee, but the executory obligation to pay it. It was alleged that there had been a waiver of that liability; 
but no attempt was made to establish on the facts that any form of waiver binding on Seaquest had 
been made.  

The facts 

1754. The first payment due under the licence was paid. That is acknowledged in the pleading. The 
second instalment of the licence fee fell due on 14 April 2000. By then Seaquest had gone into 
liquidation. Mr Naden and Mr Fielding had ceased to be directors of Seaquest. Mr Seery had been 
appointed the liquidator on 10 April 2000. If anyone is to blame for not having required BCP to have 
made the second and subsequent payments of licence fee, it is him.  

Conclusion 



1755. This allegation is unsustainable both in law and in fact.  

Tooling  

The pleaded case 

1756. Paragraph 20 of the Re-Re-Amended Particulars of Claim proceeds by the following steps:  

i) With the approval of Mr Naden, Mr Fielding has caused his companies to retain and exploit 
tooling belonging to Seaquest; 

ii) That amounts to a breach of fiduciary duty by both Mr Naden and Mr Fielding; 

iii) Mr Fielding also claims that he and his companies own uPVC extrusion tooling belonging 
to Seaquest; 

iv) Mr Fielding claims that he or TBG own any intellectual property rights resulting from any 
changes made to the uPVC extrusion tooling;  

v) These claims amount to breaches of fiduciary duty by Mr Fielding; and Mr Naden's 
acquiescence in these claims amount to breaches of fiduciary duty by him; 

vi) In laying claims to ownership of tooling, Mr Fielding and his companies "dishonestly 
participated" in a breach of fiduciary duty by Mr Fielding and Mr Naden; 

vii) "In the premises any tooling or intellectual property rights owned by Mr Fielding and/or 
his companies are held on trust for Seaquest and he and/or they must account to Seaquest 
for the same." 

1757. I have already found that as between Northstar and Seaquest the tooling in question 
belonged to Seaquest. Companies within the Burnden Group manufactured uPVC extrusions using 
those tools, until they were replaced with new tools, of better quality, paid for by TBG. While 
extrusions were manufactured in the period before the grant of the intellectual property rights licence 
by Seaquest to BCP, commission became payable by BCP to Seaquest on the sale of extrusions to 
dealers. There is no evidence that at any time before January 1998 (when the intellectual property 
rights were assigned by Northstar to Seaquest) or at any time thereafter, either Northstar or 
Seaquest made a separate charge for the use of tooling. This applies both to the supplier of uPVC 
extrusions and also to the suppliers of aluminium extrusions and injection moulded components, who 
also used tools that belonged to Seaquest. The obvious inference is that the agreed commission 
charges included the use of the tools. After the grant of the intellectual property rights licence by 
Seaquest to BCP the commission charges were replaced by the licence fee. The obvious inference 
is that the licence fee included the right to use the tools for the purpose of reproducing the designs 
covered by the licence. In addition, by the time that the licence was granted the uPVC extrusion tools 
were close to or at the end of their useful life.  

Conclusion 

1758. I cannot see that there has been any breach of fiduciary duty in this respect.  

1759. Even if a breach of fiduciary duty had been established, I cannot see that it would follow that 
"any tooling" owned by Mr Fielding or his companies would be held on trust for Seaquest. It is 
obvious that replacement tools of better quality than those that had belonged to Seaquest were 
bought by TBG with its own money between December 1999 and September 2003. I cannot see that 
it is possible to trace the value of a worn out tool of inferior quality into a new tool of superior quality.  

THE CASE AGAINST MRS FIELDING  

The pleaded case  



1760. Paragraph 22 of the Re-re-Amended Particulars of Claim pleads that:  

"22. 1 At all material times Mrs Fielding played a major role in the conduct of the 
affairs of Mr Fielding's companies, including BCP and TBG.  

22.2 With her husband Mrs Fielding directed the acquisition of the business and 
assets from Northstar and Seaquest as a going concern by TBG and BCP. 

22.3 Given her joint role in the affairs of TBG and BCP and her position as a wife 
active in her husband's business affairs Mrs Fielding would have known from Mr 
Fielding (and did know) that:- 

(1) Mr Fielding was a de facto and/or shadow director of Northstar and 
Seaquest; 

(2) such transfer of the business and assets of Northstar and Seaquest was 
at Mr Fielding's direction; 

(3) such transfer of the business and assets of Northstar and Seaquest was 
not in the interests of Northstar and Seaquest; 

(4) in causing the business and assets of Northstar and Seaquest to be so 
transferred the directors of Northstar and Seaquest were acting in breach of 
their fiduciary duties as directors of those companies. 

(5) such transfer of the business and assets of Northstar and Seaquest was 
not for consideration or any adequate consideration; 

(6) such transfer of the business and assets of Northstar and Seaquest was 
made possible by her husband's dishonest assertion and maintenance of 
control of Northstar and Seaquest as herein particularised. 

22.4 In the premises 

(1) Mrs Fielding dishonestly participated with her husband in the breach of 
the fiduciary duties of Mr Birkett and Mr Naden pleaded in paragraph 21.1 
above. 

(2) Mrs Fielding dishonestly participated in the breach of fiduciary duty of 
the directors and de facto and/or shadow director of Northstar and Seaquest 
as pleaded in paragraph 21.1 above. 

(3) Mrs Fielding is liable as a constructive trustee to account for all profits 
received and/or pay equitable compensation for the resulting loss, 
particulars of which are given in paragraph 21.6 above." 

Dishonest assistance  

1761. As Mr Hochhauser made clear both in his opening and in his closing address, the case 
against Mrs Fielding is based solely on an allegation of dishonest assistance in a breach of fiduciary 
duty. Although the pleading identifies the knowledge that Mrs Fielding is alleged to have had, it does 
not identify what it was that she did to assist the breaches of fiduciary duty. She does not feature in 
the pleaded narrative at all. This is not the way to plead a claim based on dishonest assistance.  

1762. In the course of his closing address Mr Hochhauser said that the case of dishonest 
assistance was based on the following:  

i) Mr Fielding said that he shared business decisions with his wife; 



ii) Mrs Fielding had an active executive role at Dearward, where she was the sales director; 

iii) As a representative of Dearward she was prepared to sign a letter saying that Dearward 
was the supplier of uPVC extrusions at a time when she knew that it was not. This 
demonstrated that she was prepared to act dishonestly; 

iv) Her joint acquisition of Burnden Works, together with her husband required the 
mortgaging of the family home, thus demonstrating that she was an active participant in Mr 
Fielding's business activities; 

v) She was prepared to help (and did help) Mr Fielding in procuring members of her family to 
hold shares in Kesterwood Extrusions and Kesterwood Plastic Processors as nominees; 

vi) She sold her own home in order to invest in TBG; 

vii) She signed the letter of 16 November 1998 on behalf of her husband, which was part of 
the justification for the Northstar debenture; 

viii) She was a senior figure in the new management of Northstar and Seaquest from 
October 1998; 

ix) Between 24 February 2000 and 31 March 2000 she acted as the company secretary of 
Seaquest; 

x) She was prepared to mislead the court in giving her evidence, thus demonstrating that 
she is prepared to assist Mr Fielding in his dishonest schemes. 

1763. It seemed to me, however, that the real thrust of Mr Hochauser's case was his submission 
that Mrs Fielding's activities on behalf of BCP amounted (to use his metaphor) to "holding the basket 
while the fruit was shaken from the tree".  

Assistance  

Sharing business decisions 

1764. Mr Hochhauser relied on a few lines from the transcript of Mr Fielding's evidence; but that 
evidence has to be seen in context. The fuller extract reads as follows:  

"Q. You and your wife, as I understand the evidence, work together in business as 
well as having a married life, is that right? 

A. We do, but we manage to get by, by very rarely coming across each other at 
work or in business. 

Q. Yes, but as I read your evidence, when important business decisions are made in 
relation to your business life, that is something that you share with your wife, is it 
not? 

A. Yes, I would say so, yes. 

Q. And that you seek her advice in relation to such important decisions, do you not? 

A. No. 

Q. Do you not? 

A. I do not. 



Q. Do you not take her advice at all? 

A. If I had taken her advice on some things, I would have had more money than I 
have now, but I generally go my own way." 

1765. I cannot regard this as any sort of admission by Mr Fielding that Mrs Fielding was a decision-
maker in relation to the impugned transactions; or that, in 1999, she was a joint decision maker with 
her husband.  

Dearward and Kesterwood 

1766. I cannot see that Mrs Fielding's executive role at Dearward has any bearing on the issue. 
Her signature of the Dearward letter does show (as she accepted) that on some occasions she is 
prepared to be untruthful; and her conduct in procuring members of her family to hold nominee 
shares shows that she is prepared to participate in concealment. I take this into account; but even at 
its highest it shows no more than propensity. Even then, its effect must not be exaggerated.  

Burnden Works and investment in TBG 

1767. The acquisition of Burnden Works took place in 1996. It preceded Mr Fielding's introduction 
to Northstar; and preceded the incorporation of Seaquest. It was a property investment. I cannot see 
that it has any bearing on the issue. TBG included a number of businesses, most of which had little 
in common with the businesses carried on by Northstar and Seaquest.  

The letter of 16 November 

1768. I have found that this was a genuine letter; and that the Northstar debenture was a genuine 
transaction. Mrs Fielding's signature of this letter takes the case no further.  

Management of Northstar and Seaquest 

1769. I have rejected the suggestion that Mrs Fielding was part of the management of Northstar. 
Although she became involved in the sales side of Seaquest's business in January 1999, what she 
did in that role was in furtherance of Seaquest's interests. It does not demonstrate dishonest 
assistance in a plot to rob Northstar or Seaquest of their assets. Mrs Fielding's brief period of tenure 
as Seaquest's company secretary was purely formal.  

Misleading evidence 

1770. Mr Hochhauser pointed out that Mrs Fielding had "placed herself four-square behind" Mr 
Walsh's evidence. Indeed she did. I have found that Mr Walsh's evidence was untrue; and that Mrs 
Fielding's denials of her son's capacity to engage in discreditable behaviour (which may have been 
affected by her witness training) did not carry much weight. On the other hand, Mrs Fielding did not 
claim to have any first hand knowledge of the drafting and production of the Northstar supply 
agreement (which she might easily have done if she was as black a villainess as Mr Hochhauser 
suggests). I have accepted Mrs Fielding's evidence on many other disputed points. In addition, Mrs 
Fielding did not make her first witness statement until the immediate run-up to trial. Any misleading 
evidence that she might have given could not have affected the breaches of fiduciary duty alleged; 
all of which were, by then, complete.  

BCP 

1771. Mrs Fielding's role at BCP was essentially selling and customer liaison. There is no evidence 
that she was involved in the fabrication of roofs (which had been the other part of Northstar's 
business). Fabrication of roofs was, in any event small scale, and was, I think, undertaken by TBG 
rather than by BCP. BCP was distributing the system on Seaquest's behalf and (as I have found) 
continued to pay (or at least accrue liability to pay) commission to Seaquest. This cannot, in my 
judgment, amount to assistance in a breach of fiduciary duty vis-à-vis Seaquest. It is, I think, 



possible that her role in the sale and distribution of the system (in so far as it consisted of 
components that had previously been sold by Northstar) could amount to assistance.  

Dishonesty  

1772. Ultraframe submitted that:  

"For Mrs Fielding to be liable as a knowing assistant, it is not necessary for her to 
have known every detail of what her husband was doing and how he was doing it. It 
is sufficient that she knew that what he was doing, and what she was helping him 
do, was dishonest. The evidence amply justifies this conclusion." 

1773. I agree that for Mrs Fielding to be liable as a dishonest assistant it is not necessary for her to 
have known every detail of what her husband did. But as the submission realises, she must have 
known that what he was doing was dishonest. In other words she must have consciously realised 
that what he was doing fell short of the standards of honesty of ordinary people.  

1774. It seems to me that, in essence, what this submission comes to is that Mrs Fielding knew 
that it was dishonest:  

i) For Mr Fielding to persuade (or procure) Seaquest to change the identity of the supplier of 
components from Northstar to BCP; 

ii) For BCP to supply components in place of Northstar; 

iii) For Mr Fielding to have called in his loan to Northstar and to have appointed an 
administrative receiver when it failed to pay; 

iv) For BCP to have taken the intellectual property rights licence from Seaquest; and 

v) For Mr Fielding to have called in his loan to Seaquest and to have appointed an 
administrative receiver when it, too, failed to pay. 

1775. I do not consider that Mrs Fielding realised or suspected that any of these actions were 
dishonest in the above sense; if, indeed, any of them were.  

1776. The pleaded case is that she knew that Mr Fielding was "a de facto and/or shadow director 
of Northstar and Seaquest". This is the foundation for the plea that she knew that in causing the 
businesses and assets of those companies to be transferred "the directors of Northstar and 
Seaquest were acting in breach of their fiduciary duties". This plea attributes to Mrs Fielding a 
remarkable knowledge of the law. I am unable to find that Mrs Fielding had any appreciation of the 
fiduciary duties that her husband owed to Northstar or Seaquest at a time when he was not a de jure 
director of them. She did not know that there was any possibility of the "no conflict rule" or the "no 
profit rule" applying to him in that situation; still less that it was wrong (let alone dishonest) to take 
advantage of a "maturing business opportunity".  

Conclusion  

1777. The claim against Mrs Fielding fails.  

THE CASE AGAINST MR NADEN  

1778. I have already dealt with the principal allegations against Mr Naden in considering the 
impugned transactions. To summarise:  

i) The grant of the Seaquest debenture was a genuine transaction which the directors of 
Seaquest believed was in the best interests of that company. Mr Naden was not guilty of any 
breach of fiduciary duty; 



ii) The grant of the Northstar debenture was a genuine transaction which the directors of 
Northstar believed was in the best interests of that company. Mr Naden was not guilty of any 
breach of fiduciary duty; 

iii) No claim for breach of fiduciary duty is pleaded against Mr Naden in relation to the 
change of components supplier;  

iv) There was no breach of fiduciary duty in connection with the grant of the leases, and 
even if the rent was too high, that was a case of a fiduciary loyally doing his incompetent 
best;  

v) Mr Naden abdicated his responsibility in relation to the imposition of management 
charges, which were exaggerated; but he did not himself profit from the charges; 

vi) Mr Naden was not guilty of a breach of fiduciary duty in relation to the grant by Seaquest 
of the intellectual property rights licence; and no claim against him has been made under 
section 320; 

vii) The allegations of failure to require payment of commission, and failure to require 
payment of the licence fee, fail on the facts; 

viii) There was no breach of fiduciary duty in not making a charge (over and above the 
liability to pay commission) for the use of the tools; 

1779. I regard the establishment by Mr Naden of Majestic Roofs as too far removed from any of the 
events in issue to be regarded as a profit made by him resulting from his position as director of either 
Northstar or Seaquest. There is no reasonable connection between them. He has no interest in the 
companies within the Burnden Group. He cannot, therefore, be accountable for any profit or gain 
made by them.  

Conclusion 

1780. As I see it, therefore, Mr Naden's liability is limited to a liability to pay equitable compensation 
for the overcharge attributable to management charges levied on Seaquest. This liability overlaps 
with the liability to account of both BCP and TBG. Any order that I make must avoid double recovery.  

THE CASE AGAINST MR CLAYTON  

1781. Ultraframe summarise the role of Mr Clayton in their final submissions as follows:  

"When one looks at the totality of the evidence, Mr Clayton's role in the conspiracy is 
clear. From the beginning of 1998 he is a 'patsy' or 'front', someone who is willing to 
lend his name to whatever account or document, which is required to assist Mr 
Davies or Mr Fielding. He was prepared:- 

(1) to act as nominee shareholder of both Northstar and Seaquest for Mr Davies; 

(2) to permit his name to be substituted for Mr Davies on the Northstar Loan 
Account; 

(3) to let his company, Bespoke Windows and Conservatories Limited, be used as a 
means of siphoning money, which would otherwise have gone to Northstar to Mr 
Davies, at a time when he was bankrupt; 

(4) to sign back-dated documents in order to advance a dishonest plan." 

1782. None of these allegations, even if true, support the legal basis of the pleaded claim by 
Northstar and Seaquest against Mr Clayton. They might have supported a claim by the trustees, but 



they do not lead to any liability to Northstar or Seaquest themselves, with the possible exception of 
the allegation that Mr Clayton dishonestly assisted in diverting to Mr Davies money which should 
have gone to Northstar. But even then, Ultraframe do not allege that this was money to which Mr 
Davies had no claim; it was money that, on Ultraframe's case, Northstar owed Mr Davies. The 
purpose of the subterfuge alleged against Mr Clayton was not to bypass Northstar; but to bypass the 
trustees. It is not alleged that Mr Clayton was involved in any of the transactions impugned in the 
pleadings.  

1783. Mr Birkett said that in late March 1998 Mr Davies asked him to arrange for the appointment 
of Mr Clayton as a director of Northstar; and that he instructed Mr Vibrans to prepare the necessary 
paperwork. On 6 April 1998 Mr Vibrans sent Mr Birkett a number of documents, including form 288a 
appointing Mr Clayton as a director of Northstar. Mr Clayton was recorded at Companies House as 
having been appointed a director of Northstar although he never consented to accept office by 
signing form 288a. On 27 July 1998 Mr Birkett wrote to Mr Vibrans to tell him that Mr Clayton had 
declined to accept appointment as a director of Northstar.  

1784. On 16 April 1998 Mr Clayton attended a meeting with Mr Birkett, Mr Naden and Mr Whitby at 
which Mr Whitby was sacked. In an earlier witness statement he denied having been at the meeting, 
but he accepted that his earlier evidence was wrong. Apart from his attendance at that meeting he 
took no part in the management of its business. Mr Clayton said that his attendance at that meeting 
was simply to give moral support to Mr Birkett and Mr Naden.  

1785. In my judgment the case against Mr Clayton, at its highest, is that he was a de facto director 
of Northstar between 6 April 1998 and 27 July 1998.  

1786. Taking the case at its highest, Mr Clayton did not, therefore, owe directors' duties to 
Northstar at any time before 6 April 1998 or at any time after 27 July 1998. As Mr Hochhauser 
accepted, no transaction of any significance took place between April and July 1998. Mr Clayton did 
not participate in any of the impugned transactions entered into by Northstar. It is not suggested that 
he was aware of any of them, either in advance of their taking place, or afterwards. The highest that 
the case is put against him is that he was present at a meeting at the Riverhead Tap in Marsden; a 
meeting which I have found did not take place.  

1787. To the extent that Mr Clayton was dishonest (which he was) it was dishonest assistance in 
relation to the bogus loan (which was a means of siphoning money owed by Northstar to Mr Davies) 
and the failed claim to the shares. He neither assisted in or knew of the transactions that are 
impugned in this case. To use the language of joint venture: the impugned transactions were not part 
of the joint venture to which Mr Clayton was a party.  

Conclusion 

1788. The pleaded claim against Mr Clayton therefore fails.  

THE CASE AGAINST BCP AND TBG  

The pleaded case  

1789. Paragraph 24 of the Re-re-Amended Particulars of Claim alleges:  

"BCP and/or TBG are liable to account for any profits or gain which they have made 
directly or indirectly from 

(1) the Licence Agreement (and any earlier arrangement by which Seaquest 
informally licensed BCP to exploit the design rights in the System) and the Sub-
Licence (or any earlier arrangement by which BCP informally sub-licensed TBG to 
exploit the design rights in the System) as pleaded in paragraphs 17.8 and 19.8 
above; 

(2) the non-arms length transactions as pleaded in paragraph 14 above; 



(3) the sale by Mr Long as pleaded in paragraph 16.8 above; 

(4) the tooling and intellectual property rights (or claims thereto) as pleaded in 
paragraph 20.6 above; 

(5) the transfer of the components business and the appropriation of the business, 
and assets of Northstar and Seaquest as pleaded in paragraphs 14, 15.6,16.8 20.6 
and 21 above." 

The licence agreement  

1790. I have held that the licence agreement was valid, and did not amount to a breach of fiduciary 
duty. This allegation therefore fails. I have held that Seaquest suffered no loss as a result of this 
transaction; so that no claim arises under section 322 (3) (b) of the Companies Act 1985.  

1791. That leaves the claim for an account of gain under section 322 (3) (a). BCP paid a full and 
fair price for the licence. It is, in those circumstances, difficult to see what gain it made out of the 
transaction (as opposed to a gain made out of exploiting the licence for which it paid a full and fair 
price). Moreover, as I have held, the liquidators have affirmed the licence. In addition, when it 
granted the sub-licence to TBG the price that it was entitled to receive from TBG was less than it 
agreed to pay for the licence. Accordingly, I conclude that it has not been shown that BCP had made 
a gain for which it is liable to account.  

Non arms length transactions  

1792. I have held that BCP and TBG are liable to account, on the basis of knowing receipt of trust 
property, for profits that they have respectively made out of the management charges. Apart from 
that, this allegation fails.  

Sale by the receiver  

1793. I have held that the sale by the receiver is not liable to be set aside, and that, since it was not 
at an undervalue, it has not been shown that it resulted in any profit. This allegation therefore fails.  

Tooling and intellectual property rights  

1794. I have found that the use of tooling was included as part of the agreed commission payable 
to Seaquest and, subsequently, as part of the licence fee. This allegation therefore fails.  

1795. The claim in relation to the intellectual property rights stands or falls with the validity of the 
intellectual property rights licence.  

Transfer of the component business  

1796. I have found that the decision to change supplier was made in February 1999, by which time 
Mr Fielding was a de facto director of Northstar and Seaquest. The change of supplier was not, 
however, a breach of fiduciary duty to Northstar. This allegation therefore fails.  

1797. So far as the stock is concerned, the transaction complained of is the sale from Northstar to 
Seaquest. This took place at the end of December 1998, before Mr Fielding became a de facto 
director of either company. This allegation therefore fails.  

1798. If I am wrong about that, and TBG is liable to account for profits made out of the components 
side of Northstar's business, then in fashioning any account, I would have taken into consideration:  

i) That Northstar was not entitled to insist on remaining Seaquest's supplier of components; 



ii) Northstar was struggling to cope with the volume of business and administration 
throughout 1998; 

iii) Northstar's dual role as supplier of components and fabricator of roofs was causing 
dissatisfaction among Seaquest's dealers; 

iv) It is likely that Northstar would have become insolvent anyway some time during 1999. 

1799. I would not have ordered an account of profits by TBG beyond Glassex 2000. To go further 
would have amounted to unjustly enriching Northstar.  

1800. TBG cannot be regarded as a cloak for Mr Fielding, or as his alter ego. I would not have held 
Mr Fielding liable to account for profits made by TBG.  

The roof fabrication business  

1801. This business (in the form in which Northstar carried it on) never was taken over by BCP or 
TBG. Neither company fabricated any roofs before Northstar went into receivership; and its 
fabrication staff were dismissed by the receiver. After the receivership TBG fabricated a few of 
Northstar's outstanding orders, with the receiver's consent. Such fabrication of roofs as TBG carried 
on thereafter was largely for training and demonstration purposes, and as an overflow service to its 
dealers. This allegation therefore fails.  

Seaquest's business  

1802. Seaquest's business was the exploitation of its intellectual property rights. This claim 
therefore stands or falls on the validity of the intellectual property rights licence. I have held it to be 
valid.  

1803. If I am wrong about that then in fashioning any account against BCP or TBG, I would have 
taken into consideration:  

i) That Seaquest would have struggled financially to service its dealers once Alumax decided 
that it was not prepared to continue with the "direct from the mill" business model, and 
without more borrowings, is unlikely to have survived; 

ii) That between Glassex 2000 and Glassex 2001 the key components of the system were 
substantially redesigned; 

iii) There has been major investment in new and better tooling, beginning in December 1999; 

iv) The marketing and presentation of "K2" is of a far higher quality and standard than any 
marketing by Seaquest. 

1804. I would not have ordered an account of profits beyond Glassex 2001. To go further would 
have amounted to unjustly enriching Seaquest.  

1805. TBG and BCP cannot be regarded as a cloak for Mr Fielding, or as his alter ego. I would not 
have held Mr Fielding liable to account for profits made by TBG or BCP.  

THE CASE AGAINST THE REMAINING CORPORATE DEFENDANTS  

The pleaded case  

1806. Paragraph 24.2A of the Re-Re-Amended Particulars of Claim pleads:  



"It should be inferred from the financial statements of BHU, TBG and K2 for year 
ended 30 June 2003 that the vast majority of sales are now going through K2 rather 
than TBG and that the conservatory roof business of TBG has substantially been 
diverted by Mr and Mrs Fielding from TBG to K2." 

1807. Paragraph 24.2B pleads:  

"The Claimants are entitled to trace all profits or gains of TBG and BCP for which 
they were or are liable to account into the property of BHU and K2 and BHU and K2 
are liable to account to the Claimants for the same." 

1808. Paragraph 24.2B also pleads:  

"… the entire business and assets of BCP and TBG (save to the extent that BCP 
and TBG prove that such business and assets were not derived from Northstar and 
Seaquest nor related to the business and assets of Northstar and Seaquest), were 
and are held on trust for the Claimants." 

1809. It goes on to allege that the distribution of property by TBG to BHU amounted to knowing 
receipt of trust property; and that the diversion of TBG's business to K2 amounted to knowing receipt 
of trust property by K2 as well as a dishonest breach of trust by TBG in which K2 dishonestly 
participated.  

Diversion of business  

1810. I have already explained that TBG continues to manufacture the roofs, and then sells them 
at a price fixed internally to K2 which, in turn, sells them on to customers. There has been no 
transfer of business assets from TBG to K2. It follows, in my judgment, that there has been no 
diversion of business from TBG to K2. If there had been, I would have limited any account in relation 
to the components in the manner I have explained.  

1811. As I have said more than once, Seaquest's only asset was its intellectual property rights. It 
remains entitled to them, subject to the licence. So there has been no diversion of business if, as I 
have held, the licence is valid. If there had been, I would have limited any account in relation to the 
exploitation of the intellectual property rights in the manner I have explained.  

Tracing profits  

1812. For the reasons I have given, the claimants are not entitled to trace profits into BHU and K2.  

Distribution of property  

1813. It has been established that Emlyn Street was acquired with money that came from TBG's 
own resources (having regard to the many businesses within its trading divisions) and the aid of a 
bank loan. It was not acquired with trust monies. I reach the same conclusion about the property at 
Crown Gardens.  

Business held on trust  

1814. For the reasons I have given, both factual and legal, the businesses of BHU and K2 are not 
held on trust for the claimants.  

Conclusion  

1815. The claims against BHU and K2 fail.  

THE CONTRIBUTION CLAIM AGAINST MR BIRKETT  



1816. Mr Naden claims contribution against Mr Birkett against his own liability. I have held that Mr 
Naden is liable to pay equitable compensation to Seaquest for the overcharge for management 
charges.  

1817. Mr Birkett had been suspended in March 1999. The first invoice for management charges 
was not issued until after his suspension. In those circumstances, I do not consider that there is any 
reason to apportion any liability under this head to Mr Birkett.  

1818. However, it is right to record that until his suspension, Mr Birkett clearly dominated Mr 
Naden, just as Mr Davies had done. On the other hand, it is no defence to a claim for breach of 
fiduciary duty that one delinquent trustee had been dominated by another. Company directors take 
collective responsibility. Had the question arisen in relation to proved breaches of duty before Mr 
Birkett's suspension, I would have apportioned 50 per cent of Mr Naden's liability for compensation 
to Mr Birkett. I do not believe that the question of apportionment arises in relation to any account of 
profit or gain.  

HOW MUCH DOES NORTHSTAR OWE MR FIELDING?  

Mr Fielding's claim  

1819. Mr Fielding claims that Northstar owes him £68,600.11. The claim is made up as follows:  

Date Details Amount  
£ 

27 January 1998 Cash loan 10,000 

4 February 1998 Cash loan 10,000 

11 February 1998 Cash loan 10,000 

11 March 1998 Cash loan  50,000 

21 November 1998 Transfer of liability from Northstar to Seaquest (40,000) 

30 November 1998 Purchase of aluminium 28,600.11 

 Total 68,600.11 

1820. The cash loan  

1820. Northstar's liability under this head is a direct reflection of my findings about Mr Fielding's 
loan. I have found that Mr Fielding did lend Northstar £80,000. Subject to the question of the transfer 
of half the debt from Northstar to Seaquest, Northstar owes Mr Fielding this sum. Apart from an 
instruction from Mr Fielding to Mr Hindley to make the accounting entries, there is no evidence about 
how this liability came to be transferred. Since both Northstar and Seaquest are insolvent, it makes 
no practical difference whether the £40,000 is owed by the one or the other.  

1821. However, if it matters, I am prepared to find that the liability was not validly transferred, 
because it does not appear to have been carried out with the agreement of either company, and was 
made by Mr Hindley on the basis of his erroneous assumption that Mr Fielding lent £40,000 to each 
company. I consider therefore that Northstar owes the full sum of £80,000.  

The aluminium purchase  

1822. The sum claimed under this head represents the aluminium that was supplied to Northstar 
on 11 November 1998. In the light of my findings, the only contentious item is the administration 
charge. I have found that the administration charge on the supply of aluminium invoiced on 26 
February 1999 (amounting to £656.17) is a sum for which Mr Fielding is liable to account. On the 



face of it, it would seem that that sum can be set off against the amount that Northstar would 
otherwise owe Mr Fielding.  

1823. Since I have concluded that the Northstar debenture was a genuine transaction the debt is a 
secured debt.  

Conclusion  

1824. Subject, therefore, to set-off, Northstar owes Mr Fielding £108,600.11  

HOW MUCH DOES SEAQUEST OWE MR FIELDING?  

Mr Fielding's claim  

1825. Mr Fielding claims Seaquest owes him £330,380, made up as follows:  

Date Details Amount 
£ 

21 November 1998 Transfer of debt from Northstar to Seaquest 40,000 

25 November 1998 Transfer from Mr Fielding's bank account 70,000 

8 April 1999 Cheque from Mr Fielding 20,000 

23 April 1999 Cash paid to Northstar employee 360 

2 June 1999 Cheque from Mr Fielding 150,000 

16 June 1999 Cheque from Mr Fielding 50,000 

 Total 330,360 

1826. Conclusions on the claim  

1826. As I have said, if it matters I am prepared to find that the £40,000 purportedly transferred 
from Northstar to Seaquest was not validly transferred. I find that this item is not a liability of 
Seaquest.  

1827. Mr Fielding has proved that he lent the second item (£70,000) to Seaquest and that 
Seaquest lent £50,000 of that sum to Northstar. This item therefore forms part of Seaquest's debt to 
Mr Fielding.  

1828. Mr Fielding's loan of the third item (£20,000) is common ground So is the fourth item (£360).  

1829. The fifth item (£150,000) was lent by Mr Fielding to Seaquest. It was used by Seaquest to 
pay for deleted stock (£135,304.29) and rent owed to Mr and Mrs Fielding (£11,829.31). There is no 
challenge to the charge for deleted stock (except for the unpleaded challenge that the liability was 
Northstar's rather than Seaquest's; which has no practical consequences). I have found that the 
rental liability was a valid liability. Consequently the fact that Mr Fielding lent money to Seaquest to 
discharge a rental liability owing to himself and his wife is no ground for impugning this payment.  

1830. The sixth item (£50,000) was lent by Mr Fielding to Seaquest to enable it to discharge its 
liability to pay management charges levied by BCP and/or TBG. I have found that the levying of 
these charges was a breach of fiduciary duty by Mr Fielding for which he is liable to pay equitable 
compensation; and that BCP and TBG are liable to account for profit that they made. On the face of 
it is seems to me that Mr Fielding's liability to pay equitable compensation can be set off in partial 
reduction of Seaquest's liability to repay Mr Fielding this instalment of the loan.  



Conclusion  

1831. I have found that the Seaquest debenture was a valid transaction. Consequently whatever 
Seaquest owes Mr Fielding is a secured debt. Subject to set-off, Seaquest owes Mr Fielding 
£290,360.  

Deduction of the payment of 28 January 1999  

1832. The accountancy records show that Seaquest paid £109,452.08 to the bank account of Mr 
and Mrs Fielding's partnership on 28 January 1999. If this was part repayment of a loan by Mr 
Fielding to Seaquest, then I agree that it should be deducted from what Seaquest owes Mr Fielding. 
By 28 January 1999 Mr Fielding had lent Seaquest £70,000 in cash and the "transfer" of half 
Northstar's debt had been entered into Seaquest's accounts. The aggregate of these sums is 
£110,000; although I have held that the "transfer" of Northstar's debt was ineffective.  

1833. However, Mr Fielding's evidence was that the payment by Seaquest of £109,452 was not the 
repayment of "loan capital"; but a payment for uPVC extrusions. If this is correct, then the payment 
was not a repayment of debt; and it should not be deducted from what Seaquest owes Mr Fielding. 
The Burnden Defendants say that Mr Fielding's evidence in this respect was not challenged. I think 
that this is right; and that even in their closing submissions (both written and oral) Ultraframe did not 
suggest that the payment was for something else. Although there are puzzling features about why 
Seaquest should have been paying for uPVC extrusions at all; and if so, why it should be paying Mr 
Fielding personally rather than, say, Dearward Profiles, I do not think that I should reject Mr 
Fielding's evidence in the absence of a challenge to it on this question. I find, therefore, that the 
payment of £109,452 was not a repayment of any part of Seaquest's debt; but was a payment for 
uPVC extrusions.  

1834. The source of the funds from which this payment was made to Mr Fielding was a payment of 
commission that Dearward Profiles made to Seaquest a few days earlier. That, however, does not 
directly impinge on the question whether Seaquest owed Mr Fielding money (as he says it did) for 
uPVC extrusions. However, it does appear to have amounted to a breach of the order of HH Judge 
Behrens made on 12 November 1998 by which he ordered that all commissions should be paid into 
a designated bank account. That may have consequences of its own for Seaquest, but it does not 
mean that Seaquest did not owe Mr Fielding the money.  

1835. In my judgment, the deduction should not be made.  

THE BIG PICTURE 

1836. A theme that recurred during Mr Hochhauser's closing address was that I must look at the 
big picture, and not dissect the issues one by one. It is, I think, appropriate for me to explain what I 
think the big picture is.  

1837. For as long as Mr Davies was in charge of Northstar it was a poorly and corruptly run 
company. It was under attack by Ultraframe and wobbling constantly on the brink of insolvency. 
Even if Mr Davies had not been corrupt, Northstar would probably still have been overwhelmed by 
the fight against Ultraframe.  

1838. Following Mr Davies' bankruptcy, there was an attempt to protect the "system" against 
Ultraframe by assigning the intellectual property rights to Seaquest; but Seaquest soon came under 
attack itself. Mr Birkett and Mr Clayton (with Mr Naden's compliance) engaged in a dishonest 
deception to attempt to save Mr Davies' interest in Northstar and Seaquest from being taken by the 
trustees in bankruptcy. But the dishonest scheme failed (except that some money, which Northstar 
owed Mr Davies, has been siphoned out of the company to him, when it should have gone to the 
trustees).  

1839. Neither Northstar's components business nor its fabrication business was particularly 
profitable. Seaquest had a potentially valuable asset in the shape of its intellectual property rights; 
but it would have taken considerable investment in new tools and better design to turn it into a 



market leader. Seaquest did not have the resources to enable it to do that. Both companies were in 
constant need of money.  

1840. Mr Fielding was willing to provide the money; and he did. But even that was not enough to 
save Northstar or Seaquest from insolvency. Mr Fielding also did a later deal with Mr Davies in which 
he bought him out of Northstar and Seaquest. When the deal was attacked by the trustees he 
dishonestly attempted to falsify a claim to ownership of the shares in both companies. But that claim 
was unsuccessful too.  

1841. The dishonest claim to the shares was separate from the monies that Mr Fielding made 
available to Northstar and Seaquest.  

1842. Mr Fielding and his companies have built a successful series of businesses, most of which 
have nothing to do with the former businesses of Northstar or Seaquest. They do, however, continue 
to supply components to be used in fabrication; but that was only a small part of Northstar's turnover; 
and in any event, Northstar could not have continued both as supplier of components and as 
fabricator of roofs in competition with the dealers to whom it supplied components. There was no 
long term prospect of that business continuing in Northstar's hands. It is true that, at least until 
Glassex 2001, Mr Fielding's companies reproduced designs in which Seaquest was entitled to 
design right, but it did so under the terms of a licence granted for full consideration. It also modified 
and improved those designs, and added new products to its rebranded system. Far from exploiting 
any goodwill belonging to Northstar or Seaquest, they made a concerted effort to relaunch the 
system. In consequence of huge investment and substantial redesign, the system as it exists today 
is capable of at least challenging the market leaders, which Seaquest's system could not do. 
Although the system has evolved, the result of the evolution is that a different animal has emerged.  

1843. This is not, of course, the big picture that Mr Hochhauser painted; but it is the one that I see.  

THE NEW IP ACTION 

The pleaded case  

1844. The Particulars of Claim in the New IP Action allege infringement by TBG (not BCP) of 
unregistered design rights associated with the Quickfit system. Although both Northstar and 
Seaquest are claimants, it is now common ground that the rights belong to Seaquest, since both 
sides accept that the assignment of 13 January 1998 was effective to transfer those rights. It follows 
that Northstar has no cause of action.  

1845. The allegations of infringement are specific to particular components. Some 15 separate 
components of the Quickfit system (out of some 99 components) are identified as being the subject 
of design right. Similarly, 15 separate components of the K2 system are identified as infringing. With 
the exception of the ridge cover, where a later modification is identified as a further infringement, the 
designs which are alleged to infringe are the original designs of the components of the K2 system as 
launched at Glassex in March 2000.  

1846. The Particulars of Claim also plead secondary infringement, but Mr Speck did not pursue this 
part of the claim "as it only adds to the inquiry for no point".  

1847. The Particulars of Claim also allege that Mr and Mrs Fielding are personally liable for the 
infringement by TBG on the ground that:  

i) They have controlled, directed procured and have been personally responsible for the 
infringements carried out by TBG; alternatively 

ii) They were party to a design common to themselves and TBG pursuant to which the 
infringements were carried out. 

1848. It is not in dispute that the pleaded designs were reproduced by TBG as part of the original 
K2 system distributed immediately after Glassex 2000. The only issue is whether they were entitled 



to do so, because of the licence granted by Seaquest to BCP and, later, the sub-licence granted by 
BCP to TBG. Subject to one or two minor points, it is common ground that if the licence is upheld, 
the New IP Action fails.  

Mr and Mrs Fielding's personal liability  

1849. The test applicable to the question whether an individual is jointly liable for a tort committed 
by a company was formulated by Chadwick LJ in MCA Record Inc v. Charly Records Ltd [2002] FSR 
26 as follows:  

i) a director will not be treated as liable with the company as a joint tortfeasor if he does no 
more than carry out his constitutional role in the governance of the company--that is to say, 
by voting at board meetings. 

ii) there is no reason why a person who happens to be a director or controlling shareholder 
of a company should not be liable with the company as a joint tortfeasor if he is not 
exercising control though the constitutional organs of the company and the circumstances 
are such that he would be so liable if he were not a director or controlling shareholder. In 
other words, if, in relation to the wrongful acts which are the subject of complaint, the liability 
of the individual as a joint tortfeasor with the company arises from his participation or 
involvement in ways which go beyond the exercise of constitutional control, then there is no 
reason why the individual should escape liability because he could have procured those 
same acts through the exercise of constitutional control. 

iii) liability as a joint tortfeasor may arise where the individual "intends and procures and 
shares a common design that the infringement takes place". 

iv) whether or not there is a separate tort of procuring an infringement of a statutory right, 
actionable at common law, an individual who does "intend, procure and share a common 
design" that the infringement should take place may be liable as a joint tortfeasor. 

1850. The thrust of this test seems to me to be that if a person wishes to shelter behind the shield 
of the separate corporate personality of a company, he must respect that personality. If he does no 
more than act through the constitutional organs of the company, then he will usually escape personal 
liability. But if he ignores the corporate governance of the company, then he steps out from behind 
that shield and is potentially in the firing line himself.  

1851. The evidence did not, to my mind, show that Mr Fielding stepped outside the bounds of 
proper corporate governance of TBG. Nor did it show that he took any design decisions. They were 
taken by Mr McMahon. Still less did the evidence show that Mrs Fielding participated in these design 
decisions. I do not consider that Mr Fielding's part in obtaining the licence (even if invalid) is enough 
to make him personally liable for subsequent acts of infringement by TBG. In my judgment even if 
TBG is liable for infringement, Mr and Mrs Fielding are not.  

Redesigns  

1852. As I have said, the key components and assemblies forming part of the K2 system were 
redesigned between Glassex 2000 and Glassex 2001. One question that arose was whether 
Ultraframe are entitled to rely on the redesigns as amounting to infringements, even though they had 
not been pleaded. Mr Speck says that this is a proper subject for the inquiry into damages; and need 
not be proved at the stage of establishing liability. Mr Purvis says that each infringement is a 
separate cause of action; and must be established at this preliminary stage. No further application to 
amend the Particulars of Claim was made.  

1853. Both sides referred me to the decision of HH Judge Fysh QC in Building Product Design Ltd 
v. Sandtoft Roof Tiles Ltd (No. 2) [2004] FSR 41. In that case the subject matter of the original action 
was a "vent tile" which is intended to be incorporated into the ridge of the roof of a building to 
ventilate for example, an attic. The tile which had been pleaded in the particulars of infringement was 
a clay half-round ridge vent tile; and this tile was the only infringement mentioned in the agreed 



order. BPD wished three other tiles made by Sandtoft, viz. a concrete half round ridge tile together 
with two angled tiles to be included in the inquiry. Sandtoft objected. Sandtoft admitted selling such 
further tiles before the commencement of the action but argued that the pleadings and the agreed 
order being limited to the clay half-round ridge tiles only, there was no scope for these other tiles to 
be included in the enquiry. It was not in dispute that the clay and concrete tiles were identical save of 
course as to the material of which they were made. In the course of a case management conference 
on the inquiry, HH Judge Fysh QC held that on the "clay v. concrete" tile issue, the order could be 
corrected under the slip rule; and that the concrete half round ridge tiles could properly be regarded 
as falling within the scope of the inquiry as to damages. He dismissed BDP's application to have the 
angled tiles included in the inquiry. BDP then brought a second action, claiming that the angled tiles 
infringed its patent. HH Judge Fysh QC struck out the second action as an abuse of process. He 
expressed his conclusion as follows:  

"I do not regard the commencement of this second action for infringement of the 
Patent as just a "procedural inconvenience" to Sandtoft; it amounts to an abuse of 
process. Proper pleading requires the timely identification of every type of 
infringement alleged. And, on that understanding, a defendant should know by the 
end of the trial (and normally well before trial) where it stands. In relation to 
Sandtoft's angled ridge tiles, that did not happen. This application succeeds and the 
second action will therefore be struck out." 

1854. The "clay v. concrete" issue involved a correction of the original order under the slip rule. In 
other words it related to the correction of a mistake in the original order. Whether the infringing tiles 
were made of clay or concrete was immaterial. By contrast, when the infringing product was a 
different product, the judge held that it should have been specifically pleaded. I do not consider that 
this approach is limited to patent infringement. In my judgment it applies to design right infringement 
too. In my judgment Ultraframe are not entitled to rely on infringement by unpleaded articles which 
differ from the articles that have been pleaded as infringements.  

After the expiry of the licences  

1855. The licences expired on 31 December 2004. That was after the beginning of the second five 
year period of the subsistence of design right. During this period an alleged infringer is entitled to a 
licence as of right. TBG has offered to take such a licence. Accordingly, even if I had found 
infringement proved, I would not have granted an injunction.  

Result  

1856. I have decided that the licence was valid. The items pleaded as infringing items were 
covered by the terms of the licence. Those items have not been copied since the licence expired. 
Consequently the New IP Action fails.  

Counterclaim  

1857. I deal with this in dealing with the Burnden Action.  

THE BURNDEN ACTION  

The pleaded case  

1858. The Burnden Group relies on four causes of action:  

i) Passing off; 

ii) Conversion of tooling; 

iii) Conversion of design documentation; and 



iv) Knowing receipt of property transferred in breach of fiduciary duty. 

1859. In addition, in its counterclaim in the New IP Action, the Burnden Group alleges infringement 
of design right in three designs in which Laddie J held that previous Quickfit companies were entitled 
to design right (the wallplate, the finial and the ogee gutter bracket). The Court of Appeal varied his 
decision to the extent that they held that legal title to the designs belonged to Mr Davies; but he held 
the design right on trust for the relevant Quickfit company.  

1860. In relation to each cause of action, the Burnden Group claims as assignee from QCL. These 
are the assignments that the Court of Appeal held are still subject to challenge. However, they have 
not (yet) been set aside and I must therefore treat them as valid.  

Passing off 

1861. The claim under this head is that between January 1994 and its liquidation on 6 December 
1995 QCL carried on business in the manufacture of conservatory roofs. It carried on that business 
under the name "Quickfit" and used a logo of a particular design. Because of its trading activities, it 
established substantial goodwill in the Quickfit name. The goodwill remained in existence despite the 
winding up.  

1862. Between December 1995 and May 1996 Mr Davies carried on business on his own account, 
using the names "Quickfit Roof Systems" "Quickfit Fabrications" and "Quickfit Trims". In May 1996 
Mr Davies caused Northstar to be incorporated. Northstar also carried on business in the 
manufacture and supply of conservatory roofs, under the names "Quickfit", "Quickfit Conservatory 
Roof Systems" and "Quickfit Conservatories"; and also by reference to the logo.  

1863. This was calculated to deceive customers into believing that Northstar's business was the 
business of QCL or was authorised by QCL. Because of that deception, QCL suffered loss, in that its 
liquidator was deprived of the opportunity to sell the goodwill. This amounted to passing off.  

1864. From January 1998 Seaquest also traded under the names "Quickfit", "Quickfit Conservatory 
Roof Systems" and "Quickfit Conservatories"; and also by reference to the logo.  

1865. This was also calculated to deceive customers into believing that Seaquest's business was 
the business of QCL or was authorised by QCL. Because of that deception, QCL suffered loss, in 
that its liquidator was deprived of the opportunity to sell the goodwill. This too amounted to passing 
off.  

1866. The Defence alleges that:  

i) The goodwill did not belong to QCL but to an earlier "Quickfit" company; 

ii) When QCL went into liquidation, and the liquidator decided not to sell it as a going 
concern, it abandoned its goodwill; 

iii) The claim is barred by limitation, acquiescence or laches. 

Conversion of tooling 

1867. Although three sets of tools were pleaded, in the end the Burnden Group relied on only two. 
These were:  

i) 6 uPVC extrusion tools which QCL had commissioned from Nenplas between January 
1994 and its liquidation in December 1995; 

ii) 4 aluminium extrusion tools which QCL had commissioned from Kaye Aluminium 
Extrusions Ltd and which were subsequently held by Alumax. 



1868. It is alleged that these tools belonged to QCL at the date of its liquidation.  

1869. Between May 1996 and January 1998 Northstar dealt with these tools in a manner 
inconsistent with QCL's rights as true owner by instructing Axis Profiles to take the Nenplas tools 
and Alumax to take the Kaye tools, and then placing and continuing to place orders for extrusions 
that would be made with those tools. From January 1998 Seaquest did the same.  

1870. The Defence in essence consists of non-admissions.  

Conversion of design drawings 

1871. This claim relates to the design drawings associated with the three designs which the Court 
of Appeal decided that Mr Davies held on trust for earlier Quickfit companies. The allegation is that 
Northstar and Seaquest used these drawings to make further drawings.  

1872. The Defence in essence consists of non-admissions.  

Knowing receipt 

1873. The claim in knowing receipt is based on the following allegations:  

i) Mr Davies was a de jure director of QCL, and consequently owed it fiduciary duties; 

ii) Those fiduciary duties continued after QCL went into liquidation, at least to the extent that 
Mr Davies owed QCL a duty to identify all its assets, and to deliver up to the liquidator all 
QCL's assets that were under his control; 

iii) As trustee of the design right he owed a duty to QCL to prevent infringement of that right.  

iv) Mr Davies was also a de facto director of Northstar, with the consequence that his 
knowledge must be attributed to Northstar. 

v) Thus when Northstar received property that had formerly belonged to QCL, it knew that 
that property had been diverted from the control of the liquidator by Mr Davies in breach of 
fiduciary duty. 

1874. The Defence consists of a denial.  

Goodwill and passing off  

The law 

1875. It is common ground that the tort of passing off protects goodwill. It is also common ground 
that in order to establish a cause of action in passing off, the claimant must establish the "classical 
trinity" of:  

i) Goodwill; 

ii) A misrepresentation; and 

iii) Damage. 

1876. Goodwill is the attractive force that brings in custom. In English law it is classified as 
personal property. It is usually associated in the public eye with a trading name or brand, which the 
public has come to associate with a particular trader. In considering the question whether QCL was 
the owner of any goodwill, two questions arise:  



i) Was any goodwill that it owned abandoned when it went into liquidation; and 

ii) Did any goodwill that it generated accrue to the benefit of an earlier "Quickfit" company? 

1877. It is clear that, as a matter of law, goodwill can be abandoned. A common case in which 
abandonment is held to have taken place is where a business is discontinued, with no prospect of 
restarting, and its assets are broken up and sold: Pink v. Sharwood (1913) 30 RPC 725. Mr Purvis 
submitted that goodwill cannot be abandoned unless the person alleged to have abandoned it knew 
that he had it and intended to abandon it. However, the requirement of an intention to abandon was 
rejected in Norman Kark Publications Ltd v. Odhams Press Ltd [1962] RPC 163. Mr Wadlow says in 
his book The Law of Passing Off (3rd ed. Para. 3-178):  

"The better view is that if a business is deliberately abandoned in circumstances 
which are inconsistent with its ever being recommenced then the goodwill in it is 
destroyed unless contemporaneously assigned to a new owner." 

1878. I agree. In my judgment when QCL went into liquidation, without any attempt being made to 
sell any of its assets (still less sell the business and goodwill as a going concern), its goodwill was 
destroyed. In Pink v. Sharwood Eve J also said that it was impossible for the claimant to obtain an 
injunction restraining the sale by another manufacturer of his goods so as to lead to the belief that 
they were the goods of someone who in fact had no goods on the market; and had had no goods on 
the market for some years. In my judgment this also applies to the present case.  

1879. Mr Speck submits that in any event the Quickfit name was used by earlier "Quickfit" 
companies, each of which was in the conservatory business. Thus, he submits, to the extent that 
QCL generated goodwill, it did so tortiously, with the result that goodwill that it generated accrued to 
the earlier Quickfit company. For this proposition he relies on the decision of Lightman J in Modus 
Vivendi pc v. Keen (World Marketing Ltd) (unreported 5 July 1995). The case concerned the sale of 
Ronson butane gas cans in China. Ronson's distributor in China introduced his own product 
(deceptively similar to Ronson's product) under the name "Purilite". Lightman J said:  

"Purilite until …November 1990 promoted further (albeit illegitimately) knowledge 
and acceptance in China of Ronson's get-up: the goodwill attached in law to 
Ronson, not the tortfeasor…." 

1880. This submission seems to me to assume that when the earlier Quickfit companies 
themselves went into liquidation, they did not abandon such goodwill as they had. However, in each 
case, there was no attempt to sell the assets of the business or the goodwill. In each case, I infer 
that goodwill was abandoned. I need not therefore decide whether Mr Speck's legal point is a good 
one. But even if it were, it would mean little more than that the Burnden Group had identified the 
wrong claimant. In fact the Burnden Group have also acquired the claims of earlier Quickfit 
companies (although these, too, are subject to challenge). If this had been the substantive pleaded 
defence, an application to amend the pleadings could have been made.  

1881. It also seems to me to be unrealistic to assert in proceedings begun in August 2004 that 
there was any subsisting goodwill attaching to a business run by a small company that went into 
insolvent liquidation some nine and a half years earlier. In the intervening period the name "Quickfit" 
had been used by Mr Davies personally, Northstar and Seaquest without any objection from any 
representative of QCL. Had it been necessary to do so, I would have held that the claim was barred 
by acquiescence.  

1882. I also consider that it has not been demonstrated that QCL has suffered any loss or damage.  

1883. The passing off claim therefore fails.  

Conversion of tooling  

1884. The factual basis for this claim is as follows. QCL used external extrusion companies to 
manufacture the component parts of the system. This required specific tooling in the form of dies to 



be produced. The dies were produced on the basis of detailed drawings which were created by the 
extrusion companies from the original drawings of the customer; and were signed off by the 
customer as authorisation to go ahead and produce the tooling. When the tooling was paid for it 
belonged to the customer; although it remained at the premises of the tooling company for 
production purposes. The detailed design drawings for those tools were created by Nenplas. In each 
case, the drawing identifies the customer as "Quickfit Conservatories Limited", and they are signed 
off by Mr Davies as director. They are signed off on various dates, mostly from mid-1995. The 
relevant tooling was produced for QCL and Nenplas made extrusions for QCL from that tooling. The 
tooling was probably paid for by QCL. Nenplas continued to produce tooling for "Quickfit" until 
October 1996.  

1885. Following the incorporation of Northstar, Northstar continued to place orders with the 
extruders, although the tooling belonged to QCL. In the case of the Nenplas tooling, they instructed 
new extruders, Axis Profiles, to remove the tooling from Nenplas and to use it themselves.  

1886. So far as tools held by Alumax are concerned, on 4 November 1995 Mr Tucker of Alumax 
received a fax from Mr Davies on QCL fax paper asking him to "confirm tooling dates and bulk 
orders please". Alumax quoted on 8 November 1995 and again on 15 November 1995. A salesman 
from Alumax (Mr Allport) then visited QCL at their premises, probably on 15 November 1995, and 
obtained the order for four dies, together with a cheque. These are likely to have been the four dies 
sent by Alumax to QCL for approval on 13 November 1995. Delivery of the parts was required by 
Christmas. It is likely that Alumax went ahead and manufactured the dies. Under Alumax's standard 
terms and conditions, property passed to the customer on payment. It is likely that payment was 
made before QCL went into liquidation. So these dies would appear to have belonged to QCL prior 
to its insolvency.  

1887. Northstar continued to place orders with Alumax for aluminium extrusions.  

1888. The Burnden Group submit that these facts amount to conversion of the tooling, because 
Northstar dealt with the tooling in a manner inconsistent with the rights of the true owner. So far as 
the Nenplas tooling is concerned, I consider that this submission is well-founded because Northstar 
positively instructed Axis Profiles to collect and remove the tools.  

1889. However, I am not convinced that conversion has been established in relation to the Alumax 
tooling. It seems to me that the mere placing of orders for extrusions with an extruder does not 
necessarily authorise the extruder to use someone else's tooling; and does not amount to an 
assertion of dominion over it. It is for the extruder to decide how he will fulfil a customer's order for 
an extrusion.  

Conversion of design documents  

1890. This claim relates to design documents associated with the three designs in which QCL is 
entitled to design right. The evidence about the use of these documents is sketchy. Since the claim 
is one of conversion, the claim must relate to the pieces of paper themselves, and not to any designs 
or information contained in them. It has not, in my judgment, been established that QCL has suffered 
any loss by reason of the use of these pieces of paper.  

Knowing receipt  

1891. The short answer to this claim is that, so far as design right is concerned, Northstar received 
no property. If and in so far as design right belonged to QCL, Northstar may have infringed that right; 
but it did not receive any property.  

Limitation  

1892. Ultraframe say that any claim for conversion is statute barred. The claim was made in 
August 2004. However, Northstar went into creditors' voluntary liquidation on 10 April 2000. The 
Burnden Group say that Northstar's entry into liquidation stopped time running. They rely on the 



decision of HH Judge Baker QC in Re Case of Taff Wells Ltd [1992] BCLC 11 in which the judge 
said:  

" One may conclude that the effect of an order to wind up is to convert the 
contractual rights of the creditors into proprietary rights under a trust. It may still be 
necessary and appropriate for a creditor to bring an action after the liquidation for 
the purpose of elucidating his original contractual rights, for which purpose he would 
have to get leave; but it is not necessary for the purpose of stopping time running 
against him in relation to his erstwhile contractual rights." 

1893. It was not suggested that there is any difference in this respect between a compulsory 
winding up and a creditors' voluntary winding up. Accordingly, in my judgment the defence of 
limitation fails. It follows that the Burnden Group are entitled to judgment for damages for conversion 
of the Nenplas tooling. However, since the assignment of QCL's causes of action to Mr Fielding (and 
thence to the Burnden Group) are under challenge, I will hear submissions on whether any judgment 
should be stayed pending the outcome of that application.  

Infringement of design right  

Common ground 

1894. There is no dispute that, following the decision of the Court of Appeal, Mr Davies was the 
legal owner of design right in three designs which he held as follows:  

i) The finial on trust for NIS; 

ii) The ogee gutter bracket on trust for QCL and 

iii) The wallplate also on trust for QCL. 

1895. There is also no dispute that Northstar manufactured or authorised the manufacture of 
articles to these designs. Although a claim in secondary infringement was pleaded against Seaquest, 
I did not understand Mr Purvis to press it.  

Consent 

1896. The defence to the claim is that Mr Davies consented to the acts complained of. As a matter 
of fact, this is plainly true. Mr Davies incorporated Northstar for the purpose of manufacturing and 
exploiting the Quickfit system. He did not distinguish between the legal personalities of the various 
companies, and he clearly intended Northstar to exploit designs in all parts of the system (including 
those that belonged to NIS or to QCL). What legal consequences follow?  

1897. Mr Purvis submits that Mr Davies lost control of QCL on 6 December 1995, when it went into 
liquidation. Northstar was not incorporated until May 1996. It follows, he says, that Mr Davies could 
not have given consent on behalf of QCL to the infringement by Northstar. If the question were 
whether Mr Davies could have given consent to Northstar as agent for QCL, Mr Purvis' submission 
would be unanswerable. But I do not consider that this is the right question. So far as design right 
was concerned, the relationship between Mr Davies and QCL was not that of agent and principal: it 
was that of trustee and beneficiary. A trustee is not the agent of the beneficiary. QCL could have 
called for an assignment of the legal title to the design right during the period of Northstar's 
infringement; but it never did. As legal owner of the design right, Mr Davies was, in my judgment, the 
person empowered, as against third parties, to consent to acts that would otherwise have amounted 
to infringement. The same is true for the design that Mr Davies held on trust for NIS.  

1898. Accordingly, in my judgment, Mr Davies did validly consent to the manufacture by Northstar 
of articles to the design in which QCL and NIS had the beneficial interest.  

1899. Accordingly, in my judgment the defence to the claim for infringement succeeds.  



SUMMARY 

The New Action  

1900. The Northstar Supply Agreement and the Seaquest Supply agreement were not genuine 
transactions. Mr Fielding's alleged agreement to buy Mr Naden's shares was not a genuine 
agreement.  

1901. Mr Clayton did not make the loan he alleged. The loan was fictitious; and designed to enable 
money to be siphoned out of Northstar to Mr Davies, in repayment of a loan that Mr Davies had 
made to Northstar.  

1902. But Mr Fielding did make the loan to Northstar that he alleged.  

1903. The agreement between Mr Fielding and Mr Clayton was not a genuine agreement.  

1904. No conspiracy was hatched at the pub meeting at the Nag's Head; and the meeting at the 
Riverhead Brewery tap did not take place. However, there was a dishonest conspiracy (to which Mr 
Clayton and Mr Fielding were party) to advance a false claim to ownership of the shares in Northstar 
and Seaquest. That conspiracy failed in its objective; and no loss is alleged to have flowed from it in 
consequence of HH Judge Behrens' decision.  

1905. The Northstar debenture was a genuine transaction, into which Northstar entered in order to 
secure its supplies of aluminium. The Seaquest debenture was a genuine transaction; although it 
was based on a misapprehension about the effect of the "netting off" arrangement.  

1906. The move to Burnden Works was in the interests of Northstar and Seaquest.  

1907. Mr Fielding became a de facto director of Northstar and Seaquest in January 1999. He did 
not become a shadow director of either.  

1908. The sale of stock from Northstar to Seaquest cannot be impugned.  

1909. The change of components supplier was not a breach of fiduciary duty.  

1910. Mr Fielding is liable to account for commission on sales of aluminium to the extent of 
£656.17 and on uPVC extrusions to the extent of £49.50.  

1911. The sale by the receiver cannot be impugned.  

1912. The supply contracts cannot be impugned.  

1913. Mr Naden and Mr Fielding are liable to pay equitable compensation to Seaquest in respect of 
an overcharge of management charges. BCP and TBG are liable to account for their respective 
profits, on the basis of knowing receipt of trust property.  

1914. The lease granted to Seaquest cannot be impugned.  

1915. The loan agreement cannot be impugned.  

1916. The intellectual property rights licence agreement cannot be impugned.  

1917. Neither Mr Fielding nor Mr Naden are liable for having failed to require payment of 
commission or licence fee.  

1918. Subject to any question of set-off, Northstar owes Mr Fielding £108,600.11; and the debt is a 
secured debt.  



1919. Subject to any question of set-off, Seaquest owes Mr Fielding £290,360; and the debt is a 
secured debt.  

1920. The claim against Mrs Fielding for dishonest assistance in a breach of fiduciary duty fails.  

1921. The claim against Mr Clayton for dishonest assistance in a breach of fiduciary duty fails.  

1922. Neither TBG nor BCP holds (or held) its business on trust for Northstar or Seaquest.  

1923. In any event, Northstar and Seaquest are not entitled to trace profits into the assets of BHU 
or K2.  

The New IP Action  

1924. The New IP action fails.  

The Burnden Action  

1925. The Burnden Action succeeds in so far as it relates to the conversion of tools in the 
possession of Nenplas; but otherwise fails.  

ENVOI 

1926. During the course of the trial I had to make many opposed procedural rulings. I said that I 
would adjourn any applications for permission to appeal until the handing down of the substantive 
judgment. The same applies to the ruling on preliminary issues that I gave immediately before the 
trial began.  

1927. There will, therefore, have to be a further hearing to consider these questions; as well as 
questions arising out of this judgment, including:  

i) the order that I should make; 

ii) questions of the costs both of the three actions I have tried and the costs of the Leeds 
Consolidated Action; 

iii) any applications for permission to appeal against this judgment. 

1928. Since this judgment takes considerable time to digest, I do not anticipate that that hearing 
will take place on the handing down of judgment. It will have to be arranged for a time convenient to 
all parties.  

1929. Lastly I would like to express my sincere gratitude to all counsel and solicitors, for the 
enormous effort and professionalism they have put in to the presentation of their respective cases; 
and for the very considerable help that they have given me in this very demanding litigation.  

http://www.bailii.org/ew/cases/EWHC/Ch/2005/1638.html 


