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CASE SUMMARY:

PROCEDURAL POSTURE: Appellee interpleader brought an action to deteemho was entitled to the proceeds of
a life insurance policy on decedent's life. Thenskmts in the trial court (Texas) were appellantimeo of decedent and
decedent's ex-wife as next friend for decedentisomdaughter. The trial court (Texas) awarded theceeds to
appellant's minor daughter.

OVERVIEW: Appellee interpleader was an insurance company ¢hated a life insurance policy on decedent.
Appellee brought its action to determine who wastled to the proceeds of the insurance policy. Ttaned
beneficiary on the policy was appellant mother etetlent, however, decedent's divorce decree reqthie he
maintain the insurance then in effect for the bierméthis minor daughter, who was represented tpe#iant ex-wife as
next friend for decedent's minor daughter. The T@urt granted judgment for the minor daughtere Tdourt, on
appeal, affirmed the trial court's findings andrfduthat the divorce decree was not ambiguous, thvaie only one
insurance policy in effect at the time of the d®rwhich was the same policy that formed the baiappellee's
interpleader action. The court found that the midaughter was intended by the divorce decree ta berd party
beneficiary of the insurance policy and found tithatedent could not change the beneficiary as Isrfieavas making
child support payments.

OUTCOME: The court affirmed the trial court's ruling on afdpe interpleader's action that appellant ex-wienaxt
friend of decedent's minor daughter was entitleth&life insurance proceeds because decedengrasfrhis divorce
decree, intended his minor daughter to be the thady beneficiary of the life insurance policy,sgée appellant
mother of decedent being the named beneficiarhemblicy.

LexisNexis(R) Headnotes

Contracts Law > Contract | nterpretation > Ambiguities & Contra Proferentem > General Overview
[HN1] It is elementary that if there is no ambiguithe construction of the written instrument igwestion of law for
the court.

Contracts Law > Contract | nterpretation > Ambiguities & Contra Proferentem > General Overview
[HNZ2] It is the general rule of the law of contrathat where an unambiguous writing has been ehtete between the
parties, the courts will give effect to the intemtiof the parties as expressed or as is apparéme writing. In the usual

case, the instrument alone will be deemed to egptesintention of the parties for it is objectimet subjective, intent
that controls.

Contracts Law > Third Parties > Beneficiaries > General Overview



[HN3] The general rule in determining whether asperis a third party beneficiary is that the partee presumed to
contract for themselves and it follows that a cacttwill not be construed as having been madei@benefit of a third
person unless it clearly appears that such wamthetion of the contracting parties.

JUDGES. Homer E. Stephenson, Associate Justice.
OPINION BY: STEPHENSON

OPINION

[*84] The Equitable Life Assurance Society of the hitates filed this interpleader to have the cdetermine
who was entitled[*85] to the proceeds of the insurance policy on tieedf William M. Brasher. The claimants in the
trial court were the mother, Maude M. Wunsche, Bfatie Brasher, the divorced wife of the deceaseth wade a
claim on behalf of their daughter, Kimberly Brashe&minor. Trial was before the court, and judgmeas rendered
for Kimberly Brasher.

The undisputed evidence shows the following: Willi@rasher and Marie Brasher were married May 2861@and

Kimberly Brasher was born May 26, 1969. Mariedike divorce suit August 21, 1970. During all tinmeaterial to this
cause of action, William was employed by Armco Searporation and participated in its group insweuplan. Such
plan included medical, dental, hospitalization, $ifelinsurance on William and his dependents. IMfih had Marie

named as his beneficiary when they were marriednbmed his mother, Maude Wunsche, as his bensfigiagust

21, 1970, which was the day Marie filed ff¢2] divorce suit. Kimberly was named as a dependédmmshe was
born and until William's death. September 18, 19/ @roperty settlement, child custody and suppgreement was
entered into by William Brasher and Marie Brash€he insurance policy was not listed as an assetuse it was term
insurance and had no cash value. Paragraph \abagreement reads as follows:

"Defendant, WILLIAM M. BRASHER, is to provide andaimtain the hospital, medical, dental and life nasice presently in
existence for the benefit of the minor child, KIMBREY MARIE BRASHER."

The divorce was granted December 10, 1970, ancptbeerty settlement was approved by the court. idiasas

awarded custody of Kimberly, and William was ordete pay $75.00 per month as child support. Thesenents

were made until William died February 24, 1972. uda Wunsche was still listed as the beneficiaryeartide $17,000
life insurance policy made the basis of this sditis policy was the only one in effect at the tinfethe agreement,
September 18, 1970.

The trial court made findings of fact and conclusiof law. These conclusions were, in effectoilews:
(1). Kimberly was a thir§**3] party beneficiary under settlement agreement.
(2). Promissory estoppel estops the change offioearées.

(3). The change of beneficiaries under the circames amounted to constructive fraud and createshstructive
trust for the beneficiary.

(4). A constructive trust is created for Kimbeiryorder to prevent unjust enrichment.

The first two points of error, and the primary lsafir this appeal, are that there is no evidencsufgport the trial
court's finding that the insurance here sued updhe one intended by the parties to be coveratidprovision in the
settlement agreement to-wit:

". .. life insurance presently in existence fax tienefit of the minor child, KIMBERLY MARIE BRASHE."

and that such finding is contrary to the great Weignd preponderance of the evidence. In passpog the no-
evidence point, we consider only the favorable ent to such finding, and in passing upon the skgaint we
consider the entire record.

There are no pleadings by any party that the pia@vssin the settlement agreement in question at@gus. Further,
there is no suggestion in any of the briefs in tuart that such provision is ambiguoy$’4] and on oral argument it
was so agreed.



[HN1] It is elementary that if there is no ambiguithe construction of the written instrument iguwestion of law for
the court. City of Pinehurst v. Spooner Addition Water G432 S.W.2d 515, 518 (Tex. 1968). In that cade #lso
written:

[HN2] "It is the general rule of the law of contta that where an unambiguous writing has beeneghiato between the parties,
the Courts will give effect to the intention of tharties as expressgd86] or as is apparent in the writing. In the uswe; the
instrument alone will be deemed to express thaiiue of the parties for it is objective, not sutijee, intent that controlsWoods
v. Sims 154 Tex. 59, 273 S.W.2d 617, 620 (1954). Seergéye3 Williston on Contracts § 610 (1936); Restaent of the Law
of Contracts § 230 (1932)."

There is no contention that the insurance poliagether with the designation of beneficiary, isity way ambiguous.
The construction of the provision in the settlema&gteement is important to determine whether oKimtberly was a
third party beneficiary under an agreement betwesarmother and father to provide life insurafit¥] on her father's
life for Kimberly's benefit.

The only life insurance in existence at the time ghttlement agreement was executed, which couldrliee benefit of
the minor child, was the group policy sued upothis case. Even though it is argued that thereaya®vision in the
group policy covering the insured's dependentschvimcluded Kimberly, there is no substance to saichargument
because the insured was the beneficiary in theigiopvfor a small amount of insurance on Kimberlifis, and there is
no way that particular life insurance could be ideed for her benefit.

[HN3] The general rule in determining whether aspe is a third party beneficiary, is clearly satH in Republic Nat.
Bank v. National Bankers Life Ins. C427 S.W.2d 76, 79 (Tex.Civ.App. -- Dallas 1968t wef'd n.r.e.), as follows:

"Parties are presumed to contract for themselvdsitaiollows that a contract will not be construas having been made for the
benefit of a third person unless it clearly appehas such was the intention of the contractindigsr Citizens Nat. Bank v. Texas
& P.Ry. Co, 136 Tex. 333, 150 S.W.2d 1003 (1941)."

The settlement agreemdpit 6] before us is a classic example of a contract niada third party beneficiary, and it is
clearly shown that it was the intention of the jg&rto provide for Kimberly. The record beforesh®ws the amount of
the support was set at $75.00 per month, and thig enust take the judicial knowledge of the faettsuch amount is
unusually low. The further agreement to providedital, medical, dental, arlife insurance for the child's benefit
makes the amount of child support more reasonable.

We construe the settlement agreement to mean thig@m/Brasher would name Kimberly as his benefigim the life
insurance policy and that he would not change #reeficiary as long as he was making child suppaytrents. We
reach that conclusion even though under the terfntheo insurance policy itself, he had the rightdlmange the
beneficiary.

The case we have found most nearly like the oneréefs isBox v. Southern Farm Bureau Life Ins. Ca26 S.W.2d
787 (Tex.Civ.App. -- 1975, writ ref'd n.r.e.). that case the husband and father (in the sameigrosis William
Brasher) entered into a property settlement agraenvégh his wife in which he agreed to kegfr7] certain life
insurance policies in effect with their childrenthe beneficiaries. The divorced husband rematatsd and named his
new wife as the beneficiary. After his death, theurance company filed an interpleader, and theésng wife, who
was the named beneficiary, and his children claitiedproceeds. The trial court awarded the fundthé children
which action was affirmed by the Court of Civil Aggds. That court held the property settlementexgent gave the
children a vested equitable interest in the progsesfdthe insurance policy upon their father's lif€hat case cites
Locomotive Engineers' Mut. Life & Accident Ins. 'Ass Waterhouse257 S.W. 304 (Tex.Civ.App. -- El Paso 1923,
writ ref'd), andLeal v. Leal 401 S.W.2d 293 (Tex.Civ.App. -- San Antonio 1966, writ), in support of its holding.
Also, see out of state cases collateBax, supraat 789. These points of error are overruled.

We have carefully considered the remaining poifitsrior, and finding no merit to them they are oubd.
AFFIRMED.
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