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Re Codrington U S P G v Attorney General

HIGH COURT OF BARBADOS

DOUGLAS CJ

22 JULY 1970

Trusts and Trustees - Bequest in will - Whether binding trust created.

Christopher Codrington, once Chief Governor of the Leeward Islands, died in 1710 and his will was admitted
to probate in Barbados in 1711. The will contained a bequest of his two plantations in Barbados to the United
Society for the Propagation of the Gospel. This Society entered into possession of the Codrington Estates in
1712 and from that date applied the whole of the income from the Estates towards the fulfilment of the
testator's wishes as expressed in the bequest. From 1745 until 1775, and again from 1789 until 1830, a
grammar school was maintained by the Society. From 1830 Codrington College was maintained by the
Society as an institution of higher learning and students received instruction in theology and the classics.
However, according to the Society the income was now insufficient to maintain the College in this present
form and therefore it sought the direction of the court. The main question which the court was asked to
determine was whether the terms of the will created binding trusts or not.

Held: that the testator intended that the Society should hold the estates in trust to maintain a residential
institution of higher learning for the training of scholars in the arts of medicine and theology for service in
those territories beyond the seas owing allegiance to his sovereign.

Appeal allowed.
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Originating Summons

Originating Summons taken out by the United Society for the Propagation of the Gospel in order to
determine the conditions under which the Society held certain estates bequeathed under the will of
Christopher Codrington. The main question on which the direction of the court was sought was
whether the terms of the will created binding trusts or not.

H B St John QC, and H deB Forde (instructed by Carrington & Sealy) for the plaintiff

O M Browne QC (Solicitor General) and H S Moseley (instructed by the Crown Solicitor) for the defendant

DOUGLAS CJ. This is an originating summons taken out by the United Society for the Propagation of the
Gospel seeking the determination of certain questions arising out of the terms of the will of Christopher
Codrington, late Chief Governor of the Leeward Islands, who died in the year 1710 and whose
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will was admitted to probate in this Island on 1 June 1711, and entered in the public records at Volume 5A of
Wills at Folio 485.

Christopher Codrington executed his will on 22 February 1702, at Betty's Hope in the island of Antigua. He
devised to his cousin, Lt Col William Codrington, whom he appointed executor of his will, his estate at
Doddington in Gloucester, England, on condition that he pay over to All Souls' College, Oxford, the sum of
ten thousand pounds, and directed that of that amount, six thousand pounds were to be paid for building a
new library for the College and the remaining four thousand pounds laid out in books for the same. He also
gave the College his own library which was located in Oxford.

The testator devised his plantation at Betty's Hope in Antigua subject to a rent charge in favour of another
cousin, together with his property in St Christopher and half of his island of Barbuda to the aforesaid William
Codrington. By a further provision he gave another plantation in Antigua to two named devisees upon
condition that they pay to William Morauge the sum of five hundred pounds when he attained the age of
twenty one and in the meantime forty pounds a year for his education. Here the testator stated his desire that
William should be bred up on the sea service.

Next follows the bequest which is the subject matter of these proceedings. It reads:

'I give and bequeath my two plantations in Barbados to the Society for the Propagation of the Christian Religion in
Foreign Parts erected and established by my late good master King William III and my desire is to have the plantation
continue entire and 300 Negroes at least always kept thereon and a convenient number of professors and scholars
maintained there all of them to be under the vows of poverty chastity and obedience who shall be obliged to study and
practise physick chirurgery as well as Divinity that by the apparent usefulness of the former to all mankind they may
both endear themselves to the people and have the better opportunity of doing good to men's souls whilst they are
taking care of their bodies but the particulars of the constitution I leave to the Society composed of wise and good men.'
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Immediately following is a further provision:

'I give and bequeath to my friends Col Michael Lambert and William Harman one eighth part of my Island of Barbuda
the remaining part of my estate in the said Island I give to the aforementioned Society for the Propagation of the
Christian Religion.'

There follow numerous bequests to various persons and lastly directions are given as to the burial of the
testator's father in Westminster Abbey and as to the interment of the testator's remains at All Souls' Chapel
in Oxford.

The United Society for the Propagation of the Gospel (hereinafter referred to as "the Society") was
incorporated in 1701 by letters patent under the privy seal of King William III. Its objects are set out in the
preamble to its charter which reads as follows:

'Whereas we are credibly informed that in many of our plantations, colonies, and factories beyond the seas, belonging
to our kingdom of England, the provision for ministers is very mean, and many others of our plantations, colonies and
factories are wholly destitute and unprovided of a maintenance for ministers, and the public worship of God; and for
lack of support and maintenance for such, many of our loving subjects do want the administration of God's word and
sacrament, and seem to be abandoned to atheism and infidelity; and also for want of learned and orthodox ministers to
instruct our said loving subjects in the principles of true religion, drivers Romish priests and Jesuits are the more
encouraged to pervert and draw over our said loving subjects to popish superstition and idolatry, etc; therefore his
Majesty con
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sidering it as his duty to promote the glory of God by the instruction of his people in the Christian religion, ordains
certain provisions to be made for the sufficient maintenance of orthodox clergy, to reside in such colonies, and for the
propagation of the gospel in those parts. And for accomplishing these ends, the King engages, for himself, his heirs
and successors, to erect, settle and permanently establish a corporation authorised to receive, manage and dispose of
the charity of his loving subjects, as divers persons will be induced to extend their charity to the uses and purposes
aforesaid.'

In his affidavit, Mr John Redmayne, Grants Secretary of the Overseas Division of the Society, states that in
1712 the Society entered into possession of the Codrington estates and from that date the whole of the
income has been, and is being, applied towards the fulfilment of the testator's wishes as expressed in his
will.

From the year 1745 until 1775, and again from 1789 until 1830 a grammar school was maintained by the
Society. From the year 1830 Codrington College was maintained by the Society as an institution of higher
learning and students received instruction there in theological and classical subjects.

At the present time, there are nineteen students enrolled at the college and there are three resident tutors as
well as visiting lecturers, a bursar and other staff.

The Society has experienced difficulty in carrying out the testator's wishes by reason of periodic decreases in
the income of the estates, and has suffered loss from the destruction of its property by hurricanes in the
years 1724, 1731, 1780, 1819 and 1831 and by major fires in 1885 and 1926.

The Society's income from the Codrington estates is said to be insufficient to maintain the College in its
present form and to provide the instruction contemplated by the testator. In these circumstances the Society

Page 3



seeks the direction of the court.

Various questions are set out in the summons before me but it is convenient to deal with the first as a
preliminary issue, in that all the other questions depend on the determination of that first question. With the
consent of both parties I have adjourned the matter into court. The question before me then, is whether the
terms of Christopher Codrington's will created binding trusts or not.

Perhaps it would be appropriate at this stage to state one or two general principles which seem to apply in
the construction of this will. Firstly, it must be construed in accordance with the law as it stood in 1702 when
it was made. As LINDLEY LJ, put it in Re March, Mander v Harris ((1884), 27 ChD 166, 54 LJCh 143, 51 LT
380, 32 WR 941, CA, 48 Digest (Repl) 396, 3436) ((1884), 27 ChD at p 169):

'for purposes of construction those rules which prevailed when the will was made and with reference to which wills may
be fairly presumed to have been passed must be observed.'

Secondly, the will must be construed according to its language in view of the surrounding circumstances
known to the testator when he made his will; see Re Williams (Re Williams, Williams v Williams [1897] 2 ChD
12, 66 LJCh 485, 76 LT 600, 45 WR 519, 41 Sol Jo 452, CA, 47 Digest (Repl) 15, 17). Thirdly, a court will
not look at a particular clause of a will and construe it by itself, but rather it will look at the whole will to find
out the testator's intention; see the judgments of LINDLEY and LOPES LJJ in Re Hunter (Re Hunter, Hood v
A G [1897] 2 Ch 105, CA, 8 Digest (Repl) 340, 227).

In Eales v England ((1702), Prec Ch 200, 24 ER 96, 48 Digest (Repl) 363, 3143), the Master of the Rolls, SIR
GEORGE TREVOR stated ((1702), 24 ER at p 97):

'words of recommendation and desire in a will are always expounded a devise, and here B is but a trustee ... if the
trustee die without heir, the lord by escheat will have the land at law, yet subject to the trust here.'
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In Harding v Glyn ((1739), 1 Atk 469, 26 ER 299, 49 Digest (Repl) 806, 7582) a testator gave his wife certain
property "but desired her at or before her death to give the same unto and among such of his relations as
she should think most deserving and approve of". It was held that by this precatory language a valid trust
was created. In Malim v Keighley ((1795), 2 Ves 529, 30 ER 760, 47 Digest (Repl) 55, 396) the words used
by the testator were "hereby recommending it to my daughter"; in Pierson v Garnet ((1786), 2 BroCC 38, 29
ER 20, on appeal (1787), 2 BroCC 226, LC, 49 Digest (Repl) 742, 6947) the words were "it is my dying
request". In each case, the court interpreted the words as giving rise to a trust.

In Lambe v Eames ((1870), LR 10 Eq 267, affirmed by Lambe v Eames (1871), 6 Ch App 597, 40 LJCh 447,
25 LT 175, 19 WR 659, 49 Digest (Repl) 804, 7566), on the other hand, the Vice Chancellor, SIR R MALINS,
held that the words "to be at her disposal in any way she may think best for the benefit of herself and family"
did not raise a trust but conferred an absolute gift.

The whole doctrine of precatory trusts was reviewed in the case of Re Williams (Re Williams, Williams v
Williams [1897] 2 ChD 12, 66 LJCh 485, 76 LT 600, 45 WR 519, 41 Sol Jo 452, CA, 47 Digest (Repl) 15, 17)
referred to above. LINDLEY LJ, in the course of his judgment in the Court of Appeal expressed the view that
an expression may be imperative in its real meaning although couched in language which is not imperative in
form. He also observed ([1897] 2 ChD at p 22):

'our task is to construe the will before us, and other cases are useless for that purpose except so far as they establish
some principle of law. There is no principle except to ascertain the intention of the testator from the words he has used,
and to ascertain and give effect to the legal consequences of that intention when ascertained.'
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Before turning again to the will to be construed in the instant case I will try to summarise the rules I shall
apply in determining the testator's intention as set out in the will:

(a) the will must be read in accordance with the law as it stood in 1702;

(b) its language must be construed in the light of the surrounding circumstances known to
the testator when he made his will;

(c) it must be looked at as a whole;

It is clear from the will that the testator intended to benefit All Souls' College, Oxford. He set aside a sum
certain to be expended and declared how that sum was to be spent, viz, for the erection of a library and for
the purchase of books. From the fact that he bequeathed his own library to All Souls', it can be concluded
that he was concerned about the advancement of learning, especially as pursued at All Souls' College.

It is also clear that the testator intended to support the work being done or proposed to be done by the
Society. I need only draw attention to his absolute gift of a three eighth share of Barbuda to the Society. In
this regard a perusal of the preamble to the Society's Charter inclines me to the opinion that a court in 1702
would have held that its objects came within the meaning of charitable uses.

The Society was concerned about maintaining a learned and orthodox clergy to instruct the King's subjects
beyond the seas in the principles of true religion. The testator was not unaware of at least some of the
circumstances relating to the Society. He described it as being composed of wise and good men, and he left
it to their judgment to settle the particulars of the constitution of the scheme he was putting forward.

The Codrington estates comprised upwards of seven hundred acres. The recital in the will in regard to the
keeping thereon of at least three hundred negroes seems to indicate a fairly intensive level of cultivation on
the plantations. The fact, too, that the Barbados plantations were not to be charged with the payment of
money to any other person, as was done in regard to the testator's plantation at Betty's Hope in Antigua,
shows that the testator was anxious to secure for the Society a regular income from the estates from the
moment they were handed over.
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The testator's direction that the plantations continue entire and that negroes be kept thereon appears to me
to be a further effort to ensure a sufficient income by making provision for an adequate supply of labour.
While this is so, from the general tenor of the will, this may not have been the testator's only motive and it is
more than probable that he wished to secure to the slaves kept on the estates the benefits of the Society's
missionary enterprise.

The testator then states his desire that a convenient number of professors and scholars be maintained there
and that they should undertake vows of poverty, chastity and obedience. He envisaged a collegiate society,
regulated in the manner of a religious community, performing the function of training clergy for service in the
colonies. The stipulation that the scholars were to learn medicine as well as divinity shows that the testator's
scheme was the result of careful consideration of the needs of those whom he sought to benefit. He felt that
the application of medical skills would endear these missionary clergymen to the people. And he was
sufficient of a realist to recognise that clergymen thus trained would have a better opportunity of reaching the
souls of the people among whom they worked by taking care of their medical needs. Only a man of vision
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and magnanimity could devise such a scheme, and it is obvious from the very terms of his will that
Christopher Codrington possessed these virtues in full measure.

In my judgment the bequest which I am asked to construe meets the requirement of certainty of
subject matter demanded by the law. The subject matter here is the Codrington estates. It also achieves
certainty as to intention. I have come to the conclusion that the testator intended that the Society should hold
the estates in trust to maintain a residential institution of higher learning for the training of scholars in the arts
of medicine and theology for service in those territories beyond the seas owing allegiance to his sovereign.
The third certainty-that relating to beneficiaries-does not apply in as much as I construe this bequest as a
charitable gift, enforceable as such in favour of the objects of the testator's bounty.

The order will be for a declaration that under the provisions of the will of the late Christopher Codrington, the
Codrington Estates were devised to the Society subject to the trusts more particularly described above.
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