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RECOGNI TI ON OF TRUSTS ORDI NANCE
- CHAPTER 76

RECOGNI TI ON OF TRUSTS ORDI NANCE - LONG TI TLE
Long title VerDate: 30/ 06/ 1997

To enabl e the Hague Convention on the | aw applicable to trusts and on
their recognition to apply to Hong Kong.

[30 March 1990] L.N. 103 of 1990

(Oiginally 60 of 1989)

RECOGNI TI ON OF TRUSTS ORDI NANCE - SECT 1
Short title VerDate: 30/ 06/ 1997

This Ordinance may be cited as the Recognition of Trusts O di nance.
(Enacted 1989)

RECOGNI TI ON OF TRUSTS ORDI NANCE - SECT 2
Applicable | aw and recognition of trusts VerDate: 30/ 06/ 1997

(1) The provisions of the Convention set out in the Schedul e shal
have the force of law in Hong Kong.

(2) If there is any inconsistency between the text of the
Convention in English as so set out and the text in Chinese, the text in
English shall prevail.

(3) The provisions of the Convention shall, so far as applicabl e,

have effect not only in relation to the trusts described in Articles 2 and
3 thereof but also in relation to any other trusts of property arising
under the |law of Hong Kong or by virtue of a judicial decision whether in
Hong Kong or el sewhere.

(4) Were Articles 15 and 16 do not prevent the application of any
provi sion of law, that provision of law shall, to the extent specified in
Articles 15 and 16, apply notw thstandi ng anything to the contrary in any
other Article of the Convention.

(5) In Article 17 the reference to a State includes a reference to
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any country or territory (whether or not a party to the Convention) which
has its own system of | aw.

(6) Article 22 shall not be construed as affecting the law to be
applied in relation to anything done or omtted before the comng into
force of this O dinance.

(Enacted 1989)

RECOGNI TI ON OF TRUSTS ORDI NANCE - SECT 3
Application to the Crown VerDate: 30/ 06/ 1997

Thi s Ordi nance shall bind the Crown.
(Enacted 1989)

RECOGNI TI ON OF TRUSTS ORDI NANCE - SCHEDULE
SCHEDULE Ver Dat e: 30/ 06/ 1997

[section 2(1)]

CONVENTI ON ON THE LAW APPLI CABLE TO TRUSTS
AND ON THEI R RECOGNI TI ON

BEI NG THE CONVENTI ON A DRAFT OF WHI CH WAS ANNEXED TO
THE FINAL ACT OF THE FI FTEENTH SESSI ON OF THE HAGUE
CONFERENCE ON PRI VATE | NTERNATI ONAL LAW DATED

AT THE HAGUE 20 OCTOBER 1984 I N ENGLI SH AND

FRENCH, BOTH TEXTS BEI NG EQUALLY AUTHENTI C

CHAPTER | - SCOPE

Article 1
Thi s Convention specifies the | aw applicable to trusts and governs their
recogni tion.

Article 2

For the purposes of this Convention, the term"trust" refers to the | egal
rel ati onship created-inter vivos or on death-by a person, the settlor,
when assets have been pl aced under the control of a trustee for the
benefit of a beneficiary or for a specified purpose.

A trust has the follow ng characteristics-

(a) the assets constitute a separate fund and are not a part of

t he
trustee's own estate;
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(b) title to the trust assets stands in the nane of the trustee or
i n the nane of another person on behalf of the trustee;

(c) the trustee has the power and the duty, in respect of which he
I s accountable, to manage, enpl oy or dispose of the assets in accordance
with the terns of the trust and the special duties inposed upon himby |aw.
The reservation by the settlor of certain rights and powers, and the fact
that the trustee may hinself have rights as a beneficiary, are not
necessarily inconsistent with the existence of a trust.

Article 3
The Convention applies only to trusts created voluntarily and evidenced in
writing.

Article 4

The Convention does not apply to prelimnary issues relating to the
validity of wills or of other acts by virtue of which assets are
transferred to the trustee.

Article 5
The Convention does not apply to the extent that the | aw specified by
Chapter |l does not provide for trusts or the category of trusts involved.

CHAPTER | | - APPLI CABLE LAW

Article 6

A trust shall be governed by the | aw chosen by the settlor. The choice
must be express or be inplied in the terns of the instrunment creating or
the witing evidencing the trust,interpreted, if necessary, in the |ight
of the circunstances of the case.

Where the | aw chosen under the previous paragraph does not provide for
trusts or the category of trust involved, the choice shall not be
effective and the | aw specified in Article 7 shall apply.

Article 7

Where no applicable | aw has been chosen, a trust shall be governed by the
law with which it is nbost closely connect ed.

In ascertaining the law with which a trust is nost closely connected
reference shall be made in particular to-

(a) the place of adm nistration of the trust designated by the
settlor;

(b) the situs of the assets of the trust;

(c) the place of residence or business of the trustee;

(d) the objects of the trust and the places where they are to be
fulfilled.
Article 8

The | aw specified by Article 6 or 7 shall govern the validity of the
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trust, its construction, its effects and the adm nistration of the trust.
In particular that |aw shall govern-

(a) t he appoi ntnent, resignation and renoval of trustees, the
capacity to act as a trustee, and the devolution of the office of trustee;

(b) the rights and duties of trustees anong thensel ves;

(c) the right of trustees to delegate in whole or in part the
di scharge of their duties or the exercise of their powers;

(d) the power of trustees to administer or to dispose of trust
assets, to create security interests in the trust assets, or to acquire
new assets;

(e) the powers of investnent of trustees;
() restrictions upon the duration of the trust, and upon the

power
to accunul ate the i ncone of the trust;

(9) the rel ati onshi ps between the trustees and the beneficiaries
including the personal liability of the trustees to the beneficiaries;

(h) the variation or term nation of the trust;

(1) the distribution of the trust assets;

(1) the duty of trustees to account for their admnistration
Article 9

In applying this Chapter a severable aspect of the trust, particularly
matters of adm nistration, may be governed by a different |aw

Article 10

The | aw applicable to the validity of the trust shall determ ne whether
that Iaw or the | aw governing a severabl e aspect of the trust may be
repl aced by anot her | aw.

CHAPTER | I'| - RECOGNI Tl ON

Article 11

A trust created in accordance with the | aw specified by the preceding
Chapter shall be recognized as a trust.

Such recognition shall inply, as a mininum that the trust property
constitutes a separate fund, that the trustee nmay sue and be sued in his
capacity as trustee, and that he may appear or act in this capacity before
a notary or any person acting in an official capacity.

In so far as the law applicable to the trust requires or provides, such
recognition shall inply in particul ar-

(a) that personal creditors of the trustee shall have no recourse
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agai nst the trust assets;

(b) that the trust assets shall not formpart of the trustee's
estate upon his insolvency or bankruptcy;

(c) that the trust assets shall not formpart of the matrinoni al
property of the trustee or his spouse nor part of the trustee's estate
upon hi s death;

(d) that the trust assets may be recovered when the trustee, in
breach of trust, has mingled trust assets with his own property or has
alienated trust assets. However, the rights and obligations of any third
party hol der of the assets shall remain subject to the |aw determ ned by
the choice of law rules of the forum

Article 12

Where the trustee desires to regi ster assets, novable or i movable, or
docunents of title to them he shall be entitled, in so far as this is not
prohi bited by or inconsistent with the law of the State where registration
I's sought, to do so in his capacity as trustee or in such other way that
the existence of the trust is disclosed.

Article 14
The Convention shall not prevent the application of rules of |aw nore
favourable to the recognition of trusts.

CHAPTER | V- GENERAL CLAUSES

Article 15

The Convention does not prevent the application of provisions of the |aw
desi gnated by the conflicts rules of the forum in so far as those

provi sions cannot be derogated from by voluntary act, relating in
particular to the follow ng natters-

(a) the protection of mnors and incapabl e parties;
(b) the personal and proprietary effects of marri age;
(c) succession rights, testate and intestate, especially the

I ndef easi bl e shares of spouses and rel atives;

(d) the transfer of title to property and security interests in
property;

(e) the protection of creditors in matters of insolvency;

() the protection, in other respects, of third parties acting in
good faith.

If recognition of a trust is prevented by application of the preceding
par agraph, the court shall try to give effect to the objects of the trust
by ot her neans.
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Article 16

The Convention does not prevent the application of those provisions of the
| aw of the forum which nust be applied even to international situations,

i rrespective of rules of conflict of |aws.

Article 17
In the Convention the word "law' nmeans the rules of lawin force in a
State other than its rules of conflict of |aws.

Article 18
The provisions of the Convention nay be disregarded when their application
woul d be manifestly inconpatible with public policy.

Article 22

The Convention applies to trusts regardl ess of the date on which they were
creat ed.

(Enacted 1989)

Article 2

For the purposes of this Convention, the term"trust" refers to the | egal
rel ati onship created-inter vivos or on death-by a person, the settlor,
when assets have been placed under the control of a trustee for the
benefit of a beneficiary or for a specified purpose.

A trust has the follow ng characteristics-

(a) the assets constitute a separate fund and are not a part of
t he
trustee's own estate;

(b) title to the trust assets stands in the nane of the trustee or
i n the nane of another person on behalf of the trustee;

(c) the trustee has the power and the duty, in respect of which he
I s accountable, to manage, enpl oy or dispose of the assets in accordance
wth the ternms of the trust and the special duties inposed upon him by | aw.
The reservation by the settlor of certain rights and powers, and the fact
that the trustee may hinself have rights as a beneficiary, are not
necessarily inconsistent with the existence of a trust.

http://www.hklii.org/hk/legis/en/ord/76.txt (6 di 6)18/01/2010 16.26.08



	hklii.org
	http://www.hklii.org/hk/legis/en/ord/76.txt


