ROYAL CT. KOONMEN V. BENDER 2002 JLR 407
[2002 JLR 407]

(source: Jersey Legal Information Board - © JLIB22007)
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Conflict of Laws—jurisdiction—forum conveniens—phiff to show Jersey most
appropriate jurisdiction for trial of action whichd not start in Island as of right—factors
to be considered include residence of defendamtstibn of assets, documents, witnesses
and lawyers; existence of other related actionguiisdiction; law applicable; whether
trusts and companies administered from within glicigon

Civil Procedure—service out of jurisdiction—affidawn support—setting aside leave to
serve out not justified by failure to make full dissure, if no prejudice to defendant and
adequate information supplied to allow judge to end&cision

The plaintiff applied for an order that funds antrust be distributed equally between
himself and the first defendant.

The plaintiff and the first defendant establdltee hedge fund which yielded profits of
US$139m. Under a tax-efficient scheme designechbythird defendant, the profits were
held by the AEB Trust, a discretionary trust drafte Jersey but established in Anguilla,
and AIA Anguilla, an Anguillan company. STAL, an @duillan company, was the sole
trustee of AEB Trust. It was wholly owned by SThetJersey company of which the third
defendant was a director and principal.

The first defendant and the plaintiff agreedapwind up the hedge fund and divide the
profits between them; and (b) transfer the accutedlanfrastructure and intellectual
property to the plaintiff to enable him to continmebusiness alone. STAL, as trustee of
the discretionary AEB Trust, proposed a distributmf 57.5% of the assets to the first
defendant and 42.5% to the plaintiff.

The plaintiff claimed that (a) the distributigmoposed by STAL was in breach of an
agreement between himself and the first defendashare the profits equally; (b) if that
was not the case, the capital settled in the AEBsfTat a time when there were no
beneficiaries was held on a resulting trust; andG{cAL had tried to force him to settle his
dispute with the first defendant. The Judicial Geefgranted leave to serve proceedings
out of the jurisdiction on the defendants who weat residents of or incorporated in
Jersey.

The defendants applied for an order settingeaiet process served on them by the
plaintiff and a declaration that Jersey vi@sim non convenien®r the trial of the action.
STAL and AIA Anguilla submitted that leave to seimat of the jurisdiction should be set
aside as (a) the plaintiff had failed to make &l frank disclosure of facts adverse to his
application when applying for leave to serve ohj;i any event, the central matter of the
dispute was the AEB Trust, an Anguillan trust whedntained an exclusive jurisdiction
clause in favour of Anguilla; and (c) they werearmorated in Anguilla. STL and the third
defendant submitted that, although they were stljeahe jurisdiction of the Jersey
courts, it was not the most appropriate forum lertrial of the action.

The plaintiff submitted in reply that Jersey wias appropriate forum for trial as (a) the
first defendant was not a resident of Anguilla; (bg third defendant and STL were



resident or incorporated in Jersey and were aaugiidisubject to the jurisdiction of the
court; (c) more than 70% of the AEB Trust and teese#s of AIA Anguilla were held in
Jersey; (d) STAL was wholly owned by STL; and (@ temaining defendants had not
appeared to argue the questioriartim conveniens

Held, dismissing the defendant’s application:

(1) The court had jurisdiction to serve the pextings out of the jurisdiction on the
defendants who were not resident or incorporatediensey under the Service of Process
(Jersey) Rules 1994, r.7(j) as part of the trusperty of the AEB Trust was the “trust
property of a foreign trust situated in Jersey’hwitthe meaning of art. 5 of the Trusts
(Jersey) Law 1984%p@ra. 9.

(2) Moreover, there were serious issues to ied in respect of the plaintiff's first and
third causes of action, namely whether (a) the AEBst was a discretionary trust or
subject to an agreement by which the profits wereet shared equally; and (b) STAL had
attempted to force the plaintiff to settle his disgpwith the first defendant. There was no
resulting trust issue to be tried, however, astthst deed specified that, if the principal
trusts failed, the trust fund was to be held fargble purposes determined by the trustee.
Leave to serve out against STAL and AIA Anguilatbis ground would therefore be set
aside paras. 16—20

(3) When determining whether to exercise itstustay discretion to call for the
appearance before a Jersey court of foreign defesdéne court was to take into account
the nature of the dispute, and the legal and maassues involveds.g.local knowledge,
availability of witnesses and their expense, teedrine the most suitable location in the
interests of the parties and the ends of justite Burden of proof lay on the plaintiff to
show that Jersey was clearly the most appropriatedjction for the trial of an action
which did not start in the Island as of righti(as. 22—23ara. 36 para. 39.

(4) In this case, Jersey had the most substasdgianection with the dispute and the
issues for resolution as (a) six of the eight dééens, including the principal architect of
the offshore arrangements, were either within at sabmitted to the jurisdiction of the
Jersey courts; (b) STAL was administered from Jer&g AIA Anguilla had no physical
presence in either jurisdiction; (d) the exclusiwasdiction clause contained in the AEB
Trust deed was unclear; (e) more than 70% of th® AEust and the assets of AIA
Anguilla were held in Jersey; (f) the Anguillan lay trusts was not dissimilar to the
Jersey law of trusts; (g) London and Jersey lawygese managing the plaintiff's
proceedings against the first defendant in othesdictions; (h) it was easier for the
principal witnesses to appear before a court isejer(i) the documentation was in Jersey,
Ireland and Anguilla; and (j) the defendant wasdémtinue with proceedings which had
already been brought in Jersey against some ofi¢fendants. It was therefore in the
interests of justice that the action be tried irsdg paras. 37-38

(5) Furthermore, the plaintiff's failure to makdl and frank disclosure when applying
for leave caused no prejudice to the defendantheslocumentation in question would
not, if disclosed to the Greffier Substitute, haviected his decision to order service out of
the jurisdiction. It was primarily for the judgeredering the application to serve out of
the jurisdiction to consider whether sufficientarthation had been provided to make a
decision paras. 14-16
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Legislation construed:

Trusts (Jersey) Law 1984, art. 5: The relevant seofrthis article are set outadra. 9
Royal Court Rules 1992 (R. & O. 8509), r.6/7A(8s added by the Royal Court
(Amendment No. 12) Rules 1997 (R. & O. 9106): “Artpawho fails to make an
application in accordance with paragraph (3) of Rule within the time specified in sub-
paragraph (a) or sub-paragraph (b) thereof (whieh&v applicable) shall be deemed to
have submitted to the jurisdiction of the Courthe proceedings.”
Service of Process (Jersey) Rules 1994 (R. & O58%17: The relevant terms of this rule
are set out at para. 9.
A.R. Binningtorfor the plaintiff;
D.J. Benestor the first defendant;
N.F. Journeauxor the second defendant;
M.H.D. Taylorfor the third, fourth and seventh defendants.
The remaining defendants did not appear and wereepcesented.

1 BAILHACHE, BAILIFF: On June 17th, 18th and 19th, 2002, the court heard
submissions from counsel in relation to a summatedi February 25th, 2002, issued by
the second, third, fourth and seventh defendarttseifiollowing terms:

“l. The court should not order on the applicationtlle second and seventh
defendants—

(a) that the proceedings or service of the prdicegys on the second and seventh
defendants should be set aside;

(b) that in respect of the second and sevenéndants the order of the Judicial
Greffier dated December 20th, 2001 giving leavednre the proceedings out of the
jurisdiction should be set aside;

(c) that in the circumstances of the case th&tdeas no jurisdiction over the
second and seventh defendants in respect of thecsubatter of the claim or the
relief or remedy sought in the proceedings.

2. The court should not order on the applicatiothefthird and fourth defendants—

(a) that in the circumstances of the case thet dtas no jurisdiction over the third
and fourth defendants in respect of the subjectenaf the claim or the relief or
remedy sought in the proceedings; and/or



(b) that Jersey is not the most appropriatenfoto hear the proceedings and that
Anguilla is a more appropriate forum and the prdaegs should be stayed in this
jurisdiction.”

At the hearing, counsel for the third and fourttiedeants did not pursue para. 2(a) of the
summons. On June 27th, the court dismissed the smsand indicated that it would give
its reasons at a later date. This we now procee€d.to
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Background history

2 The plaintiff (“Mr. Koonmen”) and the first defdant (“Mr. Bender”) are both
American citizens. Mr. Koonmen is resident in Japad Mr. Bender is resident in Costa
Rica. It appears that in 1996, Mr. Bender, who nsiravestment adviser, established a
hedge fund (“the Amber Fund”). In or about July 999r. Bender became associated
with Mr. Koonmen, who is a securities trader. Modfmen claims that their association
was in the nature of an equal partnership. Thedéagd business was very successful and
yielded profits in excess of US$139m. In the piffistOrder of Justice, they are referred
to as “the Virginia profits” and it is convenierd tontinue to refer to them in that way.
Approximately US$84m. of the Virginia profits areltl in a settlement called the Amber
Employee Benefit Trust (“AEB Trust”) and approxirelgt US$50m. by the seventh
defendant, Amber Investment Advisers Ltd. of AniguifAlIA Anguilla”).

3 The AEB Trust was drafted in Jersey by Bedeist@r but established in Anguilla by
deed dated January 4th, 2000. It was apparentlgxetuted until some time in February
2000. The settlor was the fifth defendant, Ambaebiment Advisers Ltd. of the Cayman
Islands (“AIA Cayman”). When questioned by the ¢oas to who was the beneficial
owner of AIA Cayman, Mr. Journeaux for the secoeteddant, Sinel Trust Anguilla Ltd.
(“STAL") stated that Mr. Bender was “the moving ¢ef behind the company. Further
funds were later introduced into the AEB Trust byl#er Investment Advisers Ltd. of the
British Virgin Islands (“AIA BVI"). The original tustee was the eighth defendant,
Intertrust (Anguilla) Ltd. (“Intertrust Anguilla”)STAL is currently the sole trustee of AEB
Trust. On the face of it, the AEB Trust is a disicneary trust.

4 AIA Cayman was the original means whereby thegixia profits were designed to be
sheltered in a tax-efficient structure. The arattitd the scheme was Mr. Bart Wijsmuller,
the third defendant. Mr. Wijsmuller is residentlersey, one of the two principals of Sinel
Trust Ltd., the fourth defendant (“STL”), and aeditor of STL. STAL is a wholly-owned
subsidiary of STL. Both Mr. Bender and Mr. Koonmeere formally contracted to work
for AIA Cayman which was the investment adviseti® Amber Fund and which received
some of the substantial fees now forming part @f Yhrginia profits. At or about the
beginning of 2000, probably with a view to protagtithe Amber Fund and/or the Virginia
profits from one of Mr. Bender’s alleged creditofddA Anguilla replaced AIA Cayman as
investment adviser to the Amber Fund. Through 200€,Amber Fund paid fees to AIA
Anguilla which in turn paid some of these fees itite AEB Trust.
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5 At the end of October 2000, Mr. Bender and MooKmen agreed to wind up the
Amber Fund. Mr. Bender was apparently ill and wente retire from the hedge fund
business. Mr. Koonmen was to continue in busingsshis own account. Part of the
arrangements was that the infrastructure and euelll property that had been built up
would go to Mr. Koonmen. The arrangements were t&ga by Mr. Koonmen with Mr.
Wijsmuller acting for Mr. Bender. One of the isswess the valuation of a Jersey company



Blue Edge Global Ltd. ("BEG”) which owned much diet infrastructure through a
subsidiary Blue Edge Technologies K.K. (“BET"). B&se BEG was to go to Mr.
Koonmen, a value had to be placed upon it so timatM{. Koonmen’s contention) a
corresponding adjustment could be made to the 56i%8ion of the Virginia profits.
Another issue was the payment of bonuses to théogans of BET. Eventually, an agreed
value of $12m. was placed upon BEG.
6 Problems began to arise in 2001 culminatingratating on April 5th, 2001 attended by
Mr. Lipkind, a US attorney then acting for Mr. Kaoen, Mr. Joseph Brice, the managing
director of STAL and Mr. Philip Sinel. Mr. Sinel &sJersey advocate in the firm of Sinels
and co-owner with Mr. Wijsmuller of STL. At that eing, it was asserted by Messrs.
Brice and Sinel that the AEB Trust was a discretigrirust and that STAL proposed to
distribute the AEB Trust assets as to 57.5% to Bender and as to 42.5% to Mr.
Koonmen. Mr. Koonmen and his advisers regardeddbis repudiation not only of the
agreement to share the Virginia profits 50:50 Hsb @f the agreement reached with Mr.
Wijsmuller on behalf of Mr. Bender in December 2001
7 On June 13th, 2001, STAL, with a view to disitibhg BEG to Mr. Koonmen,
purchased BEG for $12m. from Mr. Bender’s offshseneicture using AEB Trust assets.
This was done, it is claimed by Mr. Koonmen, onlptweeks after Mr. Sinel had assured
Mr. Koonmen’s advisers that there was going to deanovement of AEB Trust assets in
the near future.
Issuesfor resolution
8 The issues for resolution in relation to thimsuwons are as follows:

(a) So far as STAL and AIA Anguilla are concatnshould leave to serve out of the
jurisdiction be set aside? This issue gives rig@ree subsidiary issues:

(i) Does the court have jurisdiction under one arenof the limbs of r.7 of the
Service of Process (Jersey) Rules 1994?

(i) Is there a serious issue to be tried ipees$ of each cause of action?

(iii) Is Jersey clearly the appropriate forum tioe trial of the action?
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It is to be noted that the burden of proof herg lipon Mr. Koonmen.

(b) So far as Mr. Wijsmuller and STL are coneetnhave they established that Jersey is
not the most appropriate forum for the trial of #ation, and that the appropriate forum is
Anguilla? It is to be noted that the burden of firoere lies upon Mr. Wijsmuller and STL.

9 So far as the first issue is concerned, couonsdioth STAL and AIA Anguilla concede
that the court does have jurisdiction under r.1eRuprovides that—

“service out of the jurisdiction of a summons mag allowed by the Court
whenever—

() the claim or application is brought withine terms of Article 5 of the
Trusts (Jersey) Law 1984 . . .”
Article 5 of the Trusts (Jersey) Law 1984 providleat the court has jurisdiction where,
inter alia, “any trust property of a foreign trust is sitwhia Jersey.” Counsel concede that
some assets of the AEB Trust are situated in Jaasdythat the court accordingly has
jurisdiction under r.7(j).



10 The next question is whether there is a seligsuge to be tried in respect of each cause
of action. We bear in mind the words of Lord Goff@hieveley inSeaconsar Far East
Ltd. v. Bank Markazi Jomhouri Islami Ira¢6), commending the approach of Stuart-Smith,
L.J. in the Court of Appeal ([1994] 1 A.C. at 455):

“It seems to me to be wholly inappropriate once dbestion[s] of jurisdiction and

forum [conveniens] are established for there to frelonged debate and

consideration of the merits of the plaintiffs’ ecfaat the interlocutory stage.”
11 For the reasons set out below, we have edtablithe question dbrum conveniens
and, accordingly, we endeavour to be as succingbssible in relation to the merits. There
are three material elements of the claim. Mr. Koenntlaims that (a) the expressed
discretionary trusts of the AEB Trust are subjecthte Virginia agreement, by which Mr.
Bender and Mr. Koonmen were to share the Virgim&its equally; (b) in the alternative,
the capital settled on the AEB Trust by AIA Caymaina time when there were no
beneficiaries may be held on a resulting trustAbk Cayman; and (c) STAL’s conduct
amounted to a breach of trust in relation to thguestion of BEG, the steps taken to
control BET and its refusal to pay the bonusesipleyees of BET.
12 Before considering each element of the clatms iconvenient to deal first with an
argument advanced by counsel for STAL that embrho#és the first and third elements.
Counsel submits that there was a serious
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failure to make full and frank disclosure to theeffier Substitute when the application
was made for leave to serve out. Without intending disrespect to the lengthy arguments
addressed to us on this point, we think that they lbe treated relatively briefly. The
submission is that the affidavit of Mr. Jonathan é&ller of December 13th, 2001 was
defective in that it had annexed to it only threewmentsyiz. the Order of Justice, a fax
cover sheet from STAL and a copy of the AEB Trusédl None of the correspondence
and documents detailing exchanges between STALitarablvisers on the one hand and
the legal advisers of Mr. Koonmen on the other wedeibited. It is submitted, therefore,
that the arguments advanced at this hearing afiydesve should not be granted were not
placed before the Greffier. Counsel for STAL religibnPractice Direction (Service out
of jurisdiction) (4) andRothmerv. Hill Samuel (C.1.) Trust Co. Ltd5) for the proposition
that full and frank disclosure was required. Tonizeputy Bailiff stated1991 JLR at 8P

“I agree that there is a duty on the person siears an affidavit in support of an
application for leave to serve without the jurigitio to make full and frank
disclosure, including matters adverse to his appba.”

13 It must be recalled, however, that the coudbissidering in this context whether there
IS a serious issue to be tried. Counsel for Mr. ifoen drew our attention to two
authorities. The first i€llinger v. Guinness(2). Leave had been given to serve certain
defendants out of the jurisdiction in Germany apgligation was made to set aside that
order. Morton, J. stated ([1939] 4 All E.R. at 28}:2

“The only other point taken by counsel for thpplécants is that there was in the
present case a failure to disclose material faxthe court, at the time when the
order of April 26th, 1939 was made. He has strorglycised the affidavits of Mr.
Phillips. Counsel for the applicants says, andreagwvith him, that thex parte
application under Order 11 is one upon which theast good faith must be



observed by an applicant. He says further thataitefacts were not disclosed which
ought to have been disclosed, and he says finaHy, if these facts had been
disclosed, | would not have given leave for senace of the jurisdiction. | now
know all the material facts. | think that this igpeoper case in which to give leave
for service out of the jurisdiction under R.S.C.ydO 11, r.1 ¢). In these
circumstances, | do not think that the order giveugh leave ought to be set aside
unless that order was obtained by something whiobhuats to an attempt to deceive
the court. Counsel for the applicants does not estgtdpat Mr. Phillips deliberately
intended to deceive the court, but he argues thdaia facts ought to have been
stated in Mr. Phillips’ affidavit which were notaséd. | do not propose to

RoOYAL CT. KOONMEN v. BENDER 2002 JLR 415

refer to these facts in detail, but | think that. Mhillips’ first affidavit does err on
the side of brevity. | think it would have been ettbr affidavit if it had stated the
facts in more detail, and in particular had madgdar that the transactions between
the plaintiff on the one hand and Metall on theeotihhand took place at a time when
the plaintiff was a German national domiciled inr@any, and that the terms of
business provided that German law was to applythedGerman courts were to
have exclusive jurisdiction.”
14 We have examined carefully the affidavit swbynMr. Wheeler. It is true that it does
not include reference to the correspondence aner atbcuments that have been relied
upon in relation to the arguments as to whethaetigea serious issue. But this is a sin (if
it be one) of omission rather than commission. Gelufor STAL did not submit that there
had been any deliberate intent to deceive the Bredubstitute on the part of Mr. Wheeler
and, indeed, there is no evidence of any suchtiotenAs in the case dllinger (2), we
think it could be said that the affidavit errs blily on the side of brevity. But counsel did
not suggest that any prejudice had been cause@dAb 8r AIA Anguilla by reason of that
brevity. STAL was, for obvious reasons, fully awafehe correspondence between it and
the legal advisers of Mr. Koonmen, and of the nmgetihat had taken place.
15 Counsel for Mr. Koonmen also drew attentioth recent case §firani v. Virani (8),
where Birt, D.B. stated?Q00 JLR at 2183

“The fact that an affidavit in support of an apgtion for leave to serve out of the
jurisdiction is defective (in that it does not cdgnpvith r.9) does not of itself
necessarily invalidate any order for leave to sewtk It is primarily for the judge
considering the application to serve out of thesfliction to consider whether the
affidavit is in sufficient form and whether it giwehim sufficient information to
make a decision. The success of an applicatioretaside leave on grounds of
failure to comply with the requirements of r.9 wdktpend upon the facts of the case,
including any prejudice to the defendant, the exéenl effect of any non-disclosure
by the plaintiff and whether the court is satisfibat, notwithstanding the failure,
there are clearly valid grounds for leave to senwe”

Counsel for STAL submitted that these remarks vedriger. That may be right but they
appear to us nonetheless to be very much in penat ln our judgment, the non-disclosure
caused no prejudice to the defendants and the dedation in question would not, if
disclosed to the Greffier Substitute, have affettisdiecision to order service out.

16 In relation to the first element of the claicounsel for STAL submitted that the AEB
Trust was plainly a discretionary trust and
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adduced evidence that Mr. Koonmen and his advisaustreated it as such. There was no
evidence that the settlors of funds(AIA Cayman, AIA BVI and AIA Anguilla) had
intended the AEB Trust to be anything but a disoretry trust. On the other hand, counsel
for Mr. Koonmen submitted that the existence of Yigginia agreement was, for the
purposes of this hearing, undisputed. There wadeace that the AEB Trust was intended
to be a Rabbi Trust and that, if the appropriatesrinad been made, they would have
provided for any distributions by STAL to be in aotance with the terms of the Virginia
agreement. Furthermore, none of the objectiongdaiy counsel in relation to the AEB
Trust had any bearing on Mr. Koonmen’s claim fof&0f the assets of AIA Anguilla
based upon the Virginia agreement. On the evidgmesently before the court, we are
quite unable to find that there is no serious isgube tried on this first element of the
claim.

17 In relation to the second element, counselSfBAL conceded that if the AEB Trust
had failed to declare effective trusts or trustscwhwholly disposed of the beneficial
interest, there would be a resulting trust for se¢tlor. He submitted, however, that the
definition of “beneficiaries” in the deed providéar “all present and future employees of
the settlor or a subsidiary of the settlor.” Evethere were no known beneficiaries at the
time of the establishment of the AEB Trust, theome was to be accumulated and could
be held pending the coming into existence of bersfes. There could therefore be no
resulting trust. As against that, counsel for Moolkmen submitted that there was doubt as
to whether employees of future subsidiaries ofsittlor could be beneficiaries of existing
funds. We have to say that this was not, in owvyigunsel for Mr. Koonmen’s strongest
point. However, the further point advanced by celfisr STAL was that, in any event,
there was a long-stop trust in favour of charit@suse 5(7) of the trust deed provides:

“Subject as aforesaid the trustees shall hold thst fund upon trust as to both
capital and income for such charitable purposethadrustees shall determine and
in default of and subject to such determinationctuaritable purposes generally.”
This submission seems to us to be correct. Evereiprincipal trusts fail, the trust fund is
to be held for such charitable purpose as thedegsinay determine. There can therefore
be no resulting trust for AIA Cayman. In relatianthe second element of the claim, there
IS No serious issue to be tried and, in relatioBTAL and AIA Anguilla, leave to serve out
in that respect must be set aside.
18 We turn to the third element of the claim, ngnvéhether STAL's conduct amounted
to a breach of trust. Counsel for STAL submitteat tine fatal flaw in this claim, so far as
it related to the purchase of BEG by
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STAL as trustee of the AEB Trust, was that Mr. Komm, through his lawyers, consented
to and even encouraged the purchase. Counsel elgatticular upon a letter dated May
30th, 2001 from Withers (Mr. Koonmen’s lawyers)S®AL, the concluding part of which
stated: “Let us get the transfer under way.”
19 In our judgment, the letter of May 30th, 20@& o be set in context and, in particular,
against the background of the increasingly acrimasidispute between Mr. Koonmen on
the one hand and Mr. Bender and STAL on the offieait dispute has a number of facets
which it is unnecessary for these purposes to itescfhe case for Mr. Koonmen is that
the agreement to the acquisition of BEG expresseithe letter of May 30th, 2001 was
conditional, and those conditions had not been MetKoonmen also asserts that STAL



wrongly used its ownership of BEG to attempt tongaontrol of BET from him and
wrongly refused to pay bonuses to the employeeBESF in order to force him into a
global settlement of his dispute with Mr. BendeneTesolution of all these disputed issues
of fact will be a matter for the court of trial. \\&ee quite unable to conclude that there is
no serious issue arising out of the third elemétie claim.

20 Our conclusion on the second sub-issue isvileaaire satisfied that there is a serious
issue to be tried on the first and third elememtglio Koonmen’s claim.

Forum conveniens

21 We turn finally to the question dbrum conveniensr, as the Court of Appeal
preferred to express it @heewalav. Compendium Trust Co. Lt¢B), the determination of
the appropriate jurisdiction in which to hear tleti@n. As is evident from the terms of the
summons cited at para. 1 above, the court is heigglasked to make a determination
from two perspectives, namely that of the plaintfr. Koonmen, as to whether service
out upon STAL and AIA Anguilla should be ordereddathat of the third and fourth
defendants, Mr. Wijsmuller and STL, as to whethenat a stay should be granted.

22 In Spiliada Maritime Corpy. Cansulex Ltd(7), Lord Goff of Chieveley referred to a
passage fromAmin Rasheed Shipping Corp. Kuwait Ins. Co. (1), where Lord
Wilberforce expressed the principle behind the EShgéquivalent of r.9 of the Service of
Process (Jersey) Rules 1994 as follows ([1984] AtG2):

“The intention must be to impose upon the plaintif® burden of showing good

reasons why service of a writ, calling for appeeeatefore an English court,

should, in the circumstances, be permitted upaor@ign defendant. In considering

this question the court must take into accounnttere of the dispute, the legal and
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practical issues involved, such questions as |decawledge, availability of
witnesses and their evidence and expense.
23 Lord Goff continued at ([1987] A.C. at 480-481)

“I cannot help remarking upon the fact that whemd@/ilberforce came, at the end
of the passage from his speech which | have qutdestate the applicable principle,
his statement of principle bears a marked resermblamthe principles applicable in
forum non conveniens cases. It seems to me indwithlat the question in both
groups of cases must be, at bottom, that exprelgeldord Kinnear inSim v.
Robinow 19 R. 665, 668, viz. to identify the forum in whithe case can be suitably
tried for the interests of all the parties andtfe ends of justice. That being said, it
is desirable to identify the distinctions betwebka two groups of cases. These, as |
see it, are threefold. The first is that, as Lordbétforce indicated, in the Order 11
cases the burden of proof rests on the plaintifiergas in the forum non conveniens
cases that burden rests on the defendant. A seaaddnore fundamental, point of
distinction (from which the first point of distinonh in fact flows) is that in the
Order 11 cases the plaintiff is seeking to persudde court to exercise its
discretionary power to permit service on the defemdoutside the jurisdiction.
Statutory authority has specified the particulacuwinstances in which that power
may beexercised, but leaves it to the court to decideethdr to exercise its
discretionary power in a particular case, whilevidimg that leave shall not be



granted ‘unless it shall be made sufficiently tpegr to the court that the case is a
proper one for service out of the jurisdiction:é$R.S.C., Ord. 11, r.4(2).

Third, it is at this point that special regardishbe had for the fact stressed by
Lord Diplock in theAmin Rasheedase [1984] A.C. 50, 65, that the jurisdiction
exercised under Order 11 may be ‘exorbitant.” Fas long been the law. 8ociété
Générale de Paris v. Dreyfus Brothds885) 29 Ch. D. 239, 242-243, Pearson J.
said:

‘it becomes a very serious question . . . whether tourt ought to put a

foreigner, who owes no allegiance here, to therimeaience and annoyance
of being brought to contest his rights in this doynand | for one say, most
distinctly, that | think this court ought to be eedingly careful before it

allows a writ to be served out of the jurisdiction.

That statement was subsequently approved on mamasions, notably by Farwell
L.J. in The Hagen[1908] P. 189, 201, and by Lord Simonds in yourdships’
House inTyne Improvement
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Commissioners v. Armement Anversois S/A (The BifaBdp] A.C. 326, 350. The
effect is, not merely that the burden of proof sesh the plaintiff to persuade the
court that England is the appropriate forum forttied of the action, but that he has
to show that this is clearly so. In other wordse thurden is, quite simply, the
obverse of that applicable where a stay is soud@htroceedings started in this
country as of right.”
24 The court is looking at the two sides of thensacoin. It is convenient therefore to
examine the principles and the relevant considaratin relation to both parts of the
summons, that is the first and second issues fomhtat para. 8 above, before applying
them. All counsel were agreed that it was necessmylaid down inGheewala(3), to
consider the separate position of each of the def&s.
25 Mr. Bender is resident in Costa Rica. He taginmally issued a summons challenging
the order granting leave to serve the Order oficistpon him out of the jurisdiction,
and/or seeking a stay on grounddarum non convenien$n breach of r.9, the summons
was not supported by an affidavit. Under presswom fMr. Koonmen to file the affidavit,
Mr. Bender sought to withdraw his summons. On Magh332002, the court gave leave to
Mr. Bender to withdraw his summons and ordered tonpay Mr. Koonmen’s wasted
costs. On June 10th, 2002, Mr. Bender served Adugummons asking to be “joined to
the hearing” of this summons so as to be hearadr{ahe issue oforum non conveniens
and to argue for a stay in favour of Anguilla; &) on the issue of the merits of Mr.
Koonmen’s claim “insofar as they are relevant te iksues which the court is asked to
decide in relation to the issues of foruon otherwisé [Emphasis supplied]. After
argument, and eventually by consent, the courttgdapara. (a) but dismissed para. (b).
We make no comment on this procedural history athan to observe that Mr. Bender is
now to be treated as having consented to the jatisd, but as having the right to argue in
favour of Anguilla as being the appropriate jurcddin. Generally, Mr. Bender adopted the
arguments of STAL with which we deal below, anduadthat the central axis of dispute
was the AEB Trust. The AEB Trust was an Anguillarst governed by Anguillan law and
the matter should be heard in Anguilla.



26 STAL is incorporated in Anguilla. Its directoese Mr. Brice, who is resident in
Anguilla, and STL. It is a wholly-owned subsidiaof STL. Counsel for STAL submitted
that the appropriate jurisdiction was Anguilla. ST& the trustee of the AEB Trust, the
proper law of which is Anguillan law. Counsel arduihat the AEB Trust contained an
exclusive jurisdiction clause and that, at the Istywthere was a presumption that the action
should be heard in Anguilla. That submission wastted upon three provisions of the
AEB Trust. Clause 1 is the interpretation clausé-8lause (1)(k) provides:
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“(k) ‘the Proper Law’ means the law to the exthe jurisdiction of which the
rights of all parties and the construction and affg each and every provision of
this settlement shall from time to time be subjacd by which such rights,
construction and effect shall be construed andlasguL”

Under the heading “Proper Law,” Clause 2 provides:

“This settlement is established under the laws ofjilla and subject and without
prejudice to any transfer of the administratiorthed trusts hereof to any change in
the Proper Law and to any change in the law ofjmé&tation of this settlement duly
made according to the powers and provisions hdteimdeclared the Proper Law
shall be the law of Anguilla which said Island $hbe the forum for the
administration hereof.”

27 Under the heading “Power to change Proper LaWduse 14 provides (so far as

material):

“(1) The trustees may at any time during thsttperiod by deed declare that:

(@) this settlement shall from the date ofhsdeclaration take effect in
accordance with the law of some other state ortdeyrin any part of the
world (being a place under the law of which truat® recognized and
enforced); and

(b) the forum for the administration thereof $hiaénceforth be the courts of
that state or territory.

(2) As from the date of any such declarationléive of the state or territory named
therein shall be the law applicable to this setdetrand the courts hereof shall be
the forum for the administration thereof but subjecany further exercise by the
trustees of the power contained in sub-clauseddgdi.”

28 Counsel for STAL relied particularly upon thends “to the exclusive jurisdiction of
which” etc.in Clause 1(1)(k), “which said Islandd. Anguilla] shall be the forum for the
administration thereof” in Clause 2, and “the fordgion the administration thereof shall
thenceforth be the courts of that state or tegritor Clause 14(1)(b). Counsel for STAL
conceded that there were ambiguities but argudd tddeen in the context of the whole of
the AEB Trust deed, these passages conferred exeljgisdiction upon the courts of
Anguilla.

29 We cannot accept that submission. We take iexasmatic that clear words are
required to create an exclusive jurisdiction prmnsn a trust deed. The words relied upon
by counsel for STAL are far from clear. The onljerence to exclusivity is found in the
definition of the “Proper
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Law.” The definition is not a model of good dragint is difficult to know what is meant
by “the exclusive jurisdiction” of “the law.” We m® that the expert evidence of Mr.
Courtney Abel, an Anguillan barrister, does notedasghat the passages relied upon by
counsel for STAL confer exclusive jurisdiction bomly that they make “the court of
Anguilla the forum of choice.” We cannot interptaat definition, even when read with
Clauses 2 and 14, as conferring exclusive jurismhcupon the courts of Anguilla. In
summary, STAL argues that Anguilla is the jurisdiot with which the action has the
closest and most natural connection.

30 Mr. Wijsmuller is resident in Jersey and isadmgly subject to the jurisdiction of this
court. He contends, however, that Anguilla is thprapriate jurisdiction and that he would
be prepared to submit to the jurisdiction of thegiiian court.

31 STL is incorporated in Jersey and is also sulgethe jurisdiction of this court. Like
Mr. Wijsmuller, STL argues that Anguilla is the appriate jurisdiction and that it would
be prepared to submit to the jurisdiction of theg@ilan court.

32 Neither AIA Cayman nor AIA BVI has appearedctintest the Greffier's order that it
be served out of the jurisdiction. Both defendamtstherefore deemed, by virtue of Royal
Court Rules 1992, r.6/7A(8), as added by the R@@lrt (Amendment No. 12) Rules
1997 to have submitted to the jurisdiction of tloeirt. Neither defendant has appeared to
argue the question édrum conveniens.

33 AIA Anguilla is a wholly-owned subsidiary of 8L. It is incorporated in Anguilla
and contends that that territory is the appropijatisdiction for the hearing of the claims
against it.

34 Intertrust Anguilla has neither appeared taesinthe Greffier's order, nor to argue the
question offorum conveniendt is deemed, by virtue of r.6/7A(8) to have sutead to the
jurisdiction of the court.

35 In summary, therefore, six of the eight deferslare either within the jurisdiction or
are deemed to have submitted to the jurisdictiothefcourt. Five of the eight defendants
argue that Anguilla is the appropriate jurisdictimn trial. Three of the defendants have
not appeared and are neutral.

36 We remind ourselves of tlctum of Lord Wilberforce inAmin Rasheedl) cited at
para. 22 above. Lord Goff stated $piliada(7) that the relevant factors in the search for
the appropriate jurisdiction ([1987] A.C. at 478)—

“. . . include not only factors affecting conversenor expense (such as availability
of witnesses), but also other factors such asaive |
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governing the relevant transaction ... and thegdaghere the parties respectively
reside or carry on business.”
The test is where “the case may be tried moreldyitar the interests of all the parties and
the ends of justice’il§id., at 476). The court looks for the most naturalifoy namely that
(ibid.) “with which the action has the most real and satisal connection.”
37 The principal issues for determination in tase appear to us to be as follows:

(&) The existence of the Virginia agreementsTikisaid to be an oral agreement made
between Mr. Bender and Mr. Koonmen in Virginia, andaccordingly, subject to the law
of that state. No-one suggests, however, that Meigis the appropriate jurisdiction.
Furthermore, there is no evidence before us denyimgy existence of the Virginia



agreement and, on the face of it, the evidence atlown behalf of Mr. Koonmen is
strong.

(b) The effect of the Virginia agreement upoa &KEB Trust and the true nature of the
AEB Trust. These issues will be determined by Ahlgailaw which is the proper law of
the AEB Trust. However, the evidence suggeststti@Anguillan law of trusts is not too
dissimilar from either the English or the Jersey la trusts. Indeed, the AEB Trust was
drafted by a firm of Jersey lawyers.

(c) The conduct of STAL, STL and Mr. Wijsmull@rhese issues may also be governed
by Anguillan law but, as they are principally madteof fact, they should not pose any
practical problems for this court.

38 We turn to the question of which jurisdictidve issues in this action have the most real
and substantial connection. The following mattgnsear to us to be the most important.

(a) Six of the eight defendants are either withi have submitted to the jurisdiction. It is
true that STAL and AIA Anguilla are incorporateddahave their place of business in
Anguilla. It seems clear from the evidence, howgewbat STAL is, at least in part,
administered from Jersey. The fax coversheet ebduiib Mr. Wheeler’s first affidavit is
headed “Sinel Trust Anguilla Ltd., Administrationdéress: 79 Bath Street, St. Helier,
Jersey, C.1.” Moreover, Jersey telephone and faxbmrs are given. AIA Anguilla is a
subsidiary of STAL and seems to have no physicdemce either in Anguilla or Jersey.

(b) Proceedings between Mr. Bender and Mr. Kcamare afoot not only in Jersey and
Anguilla but also in Japan and elsewhere. Theseegaings are being coordinated and
managed by lawyers in London and in Jersey. Framvitwpoint of convenience, Jersey
is relatively close to London whereas Anguilla jSGD miles away.
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(c) A substantial part of the AEB Trust and #ssets of AIA Anguilla are held in Jersey.
About 70% of the underlying assets of the AEB Tarsd a similar percentage of the funds
of AIA Anguilla are held in Jersey.

(d) The principal witnesses, apart from Mr. Kown and Mr. Bender, neither of whom
lives either in Jersey or Anguilla, are likely te br. Sinel, Mr. Wijsmuller, Mr. Brice, Mr.
Phillips (a senior employee of BET) and witnesgesnf Bedell Cristin who drafted the
AEB Trust. There may be witnesses from lIreland. Binel, Mr. Wijsmuller and the
witnesses from Bedell Cristin are resident in Jeraad Mr. Phillips is content to come to
Jersey to give evidence. Mr. Brice is resident ngiilla.

(e) It appears from the evidence that the ppmiciarchitect of all the offshore
arrangements put in place for Mr. Koonmen and Mmdier was Mr. Wijsmuller. He was
originally the adviser to Mr. Bender and, on th&ewnce currently before the court, it was
Mr. Bender who introduced Mr. Koonmen to Mr. Wijsliee. When the time came to
negotiate a division between Mr. Koonmen and MmdRe, it was Mr. Wijsmuller who
conducted the negotiations on behalf of Mr. Bendater, in 2001, when the relationship
between Mr. Koonmen and Mr. Bender deteriorated,dburt has formed the impression
that it was Mr. Wijsmuller and Mr. Sinel who weretle heart of the discussions with Mr.
Koonmen'’s advisers. We do not say that Mr. Brice wainvolved but we have formed the
impression that the controlling players in the ia$faof STAL were Mr. Sinel and Mr.
Wijsmuller. Indeed, this should not be surprisimgeg that they are the ultimate beneficial
owners of STAL.

(f) The documentation required to be put in ewick is in both Jersey and Anguilla. The
major part is probably in Jersey. There is alsd@we on the computers of Mr. Koonmen



and Mr. Bender but, as with all electronic evideribes can be brought with ease either to
Jersey or to Anguilla. It is said that there isoatbocumentation in Ireland. It may be
marginally more convenient to bring that to Jertsayn to Anguilla.

(g9) Proceedings against Mr. Bender, AIA Caymai®y BVI and Intertrust Anguilla in
Jersey have not been challenged by those partasvain according to counsel for Mr.
Koonmen, continue in any event. To duplicate prdoegs by requiring Mr. Koonmen to
bring an action in Anguilla against the Anguillaased defendants, STL, and Mr.
Wijsmuller would clearly involve all the parties aalditional expense.

39 e have reached the firm conclusion that Mr. idoen has discharged the burden of
showing that Jersey is clearly the appropriate rfoffor the trial of the action. In our
judgment, all the above factors demonstrate cletréf the most real and substantial
connection between this dispute and the issuesegmiution is with Jersey and not with
Anguilla. It is in the interests of justice thaethction should be tried in
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this jurisdiction. It follows that we are not séesl that STL and Mr. Wijsmuller have
established that the appropriate forum is Anguiidner than Jersey so that a stay should
be ordered.

40 Subject only to the conclusion reached at @gfaabove, for all the above reasons we
dismissed the summons brought by the second, foudth and seventh defendants.

Order accordingly.



